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SOYER   ET    AU,    Appellants,    v.   GREAT     FALLS 
WATER  COMPANY,  Respondent. 

[Sabmitted  September  13, 189i.    Decided  September  24, 1894.] 

ISlwfSiiGiESCM— Death  by  vfrongfid  act— Eoidence,— la  an  ftotton  for  damages  for 
decedent*!  death,  oocasioned  by  the  caving  in  of  a  ditch  in  which  he  was  work- 
ing ae  a  laborer,  proof  of  the  character  of  the  ground  through  which  the  ditch 
ran,  and  the  defendant's  means  of  knowledge  thereof,  is  admissible  upon  the 
question  of  defendant's  negligence  in  failing  to  provide  supports  for  the  walls 
of  the  ditch. 

^AMM-^Same — Age  of  decederd^—ln  an  action  by  decedent's  wife  and  children  for 
damages  for  his  death  the  age  of  the  decedent  at  the  time  of  the  accident  may 
be  properly  proved  as  affecting  the  measure  of  damages. 

BiAMB— iSame — Measure  of  damages. — The  measure  of  damages.  In  an  action  by 
decedent's  wife  and  children  for  his  death,  is  the  amount  which  he  would 
probably  have  earned  during  his  life  for  their  benefit,  taking  into  oonsidera- 
tiOD  his  age,  abiUty,  disposition  to  work,  and  habits  cf  living. 

Saiob— Same— Proo/  of  marria^tf.— In  an  action  by  a  \Ai%  tor  the  death  of  her 
husband  a  prima  facie  marriage  between  them  if  established  by  evidence  of 
YoL.  XV.-1  (1) 
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persons  who  bad  known  plaintUT  and  deoedent  from  infancy,  who  were  present 
when  their  marriage  was  annoanoed,  and  who  knew  that  they  had  always  lired 
together  as  man  and  wife  and  acknowledged  that  relation. 
NoMBUXT.— On  motion  for  a  nonsuit  that  which  the  CTidence  tends  to  prove  will  ha 
regarded  as  proved* 

Appeal  from  Eighth  Judicial  Didiid,  Cascade  Caufnty, 

AcnoK  for  damages  for  death  by  wrongful  act.  Judg- 
ment was  entered  for  defendant  on  nonsuit  by  Benton,  J. 
Reversed* 

JameB  Donovan^  for  Ap])ellants. 

Plaintiffs  were  as  much  entitled  to  show  the  condition  of 
the  ditch  as  to  show  that  Sover  was  killed  in  the  ditch. 
(Comp.  Stats.,  div.  6,  §  642,  subd.  1.)  All  the  acts  and  decla- 
rations of  deceased  touching  birth  of  children  and  his  mar- 
riage were  admissible,  and  were  the  best  evidence  of  the  fact. 
(Comp.  Stats.,  §  642,  subd.  4,  p.  227.)  '^  Cohabitation  and 
public  recognition  of  each  other  as  man  and  wife  is  prima 
fade  evidence  of  marriage."  {Letters  v.  Gu2y,  10  Cal.  633; 
People  V.  Anderson^  26  Cal.  130.)  *'  Marriage  may  be  proved 
in  civil  cases  by  reputation,  declarations,  and  conduct  of  the 
parties,  and  other  circumstances  accompanying  that  relation." 
(2  Greenleaf  on  Evidence,  §  461;  Kansas  Pac^  i2y.  Co.  v. 
Miller,  2  Col.  442.)  The  court  erred  in  refusing  to  permit 
plaintiffs  to  show  the  age  of  Joseph  Soyer  at  death.  (Comp. 
Stats.,  §  982,  p.  912.)  "And  in  every  such  action  the  jury 
may  give  such  damages,  not  exceeding  twenty  thousand  dol* 
lars,  as  they  shall  deem  a  fair  and  just  compensation  with 
reference  to  the  pecuniary  injuries  resulting  from  such  death 
to  the  wife  and  next  of  kin  of  such  deceased  person.  The 
pecuniary  loss  the  wife  sustains  by  the  death  of  husband, 
and  which  a  minor  child  sustains  by  the  death  of  a  father, 
necessarily  includes  the  loss  of  support  which  deceased  owed 
them  respectively.'^  (Tiffany  on  Death  by  Wrongful  Act, 
S  158;  lUinois  Cent.  K  B.  Co.  v.  Weldon,  52  III.  290; 
Oiicago  etc  IL  IL  Cb.  v.  Austin,  69  111.  426;  Chicago  do. 
R  iZ.  Cb.  V.  May,  108  111.  288.)  The  measure  of  damages 
is  the  amount  which  the  deceased  would  probably  have  earned 
during  his  life  for  their  benefit,  taking  into  consideration  his 
age,  ability,  and  disposition  to  work,  and  his  habits  of  living 
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and  expenditures.  {Penniylvania  TeL  Oo.  v.  Vamau  (Pa., 
Oct  1, 1888)  15  Atl.  Kep.  624;  Hudson  v.  Hauaer,  123  Ind. 
309;  Schaub  v.  Hannibal  de.  R.  R.  Co.,  106  Mo.  74;  Hogxie 
V.  Qiioago  etc.  R.  R.  Co.,  32  Fed.  Rep.  365;  Pool  v.  Southern 
Pacific  R.  R.  Co.,  7  Utah,  303;  Welie  v.  Denver  etc.  Ry.  Co., 
7  Utah^  482.)  From  the  above  it  will  be  seen  that  it  is  essen- 
tial that  the  age  of  Soyer  at  death  should  be  known  by  the 
iurj  in  estimating  the  damages.  **  To  the  above  mav  of  course 
be  added,  as  in  other  cases,  the  amount  which  he  would  prob- 
ably bave  accumulated  and  what  they  might  reasonably  have 
expected  to  inherit'^  (Lake  Erie  do.  R.  R.  Co.  v.  Mugg,  132 
Ind.  168;  CasUUo  v.  Landwekr,  28  Wis.  522;  Laioson  v. 
Oiicago  etc.  Ry.  Co.,  64  Wis.  447;  54  Am.  Bep.  634.) 

Ledie  &  Downing,  for  Respondent. 

P£MBERax>sr,  C.  J. — This  is  an  action  for  damages  for  per- 
sonal injuries,  instituted  in  the  court  below  by  the  plaintiffs, 
who  are  the  widow  and  minor  children  of  Joseph  Soyer, 
QeceasecM 

The  complaint  alleges  that  the  defendant,  a  corporation,  was 
on  the  thirtieth  day  of  October,  1891,  the  owner  of  and  engaged 
in  the  construction  of  certain  water  mains  in  the  city  of  Great 
Falls;  that  the  said  Joseph  Soyer  was  employed  by  said  com- 
pany as  a  common  day  lal)orer  in  excavating  and  constructing 
the  water  mains  and  ditches  of  said  company;  that  on  account 
of  the  character  of  the  ground  through  and  in  which  said 
water  mains  and  ditches  were  being  constructed  it  was  the 
duty  of  said  company  to  prop  or  crib  said  ditches  with  tim- 
berB,  to  prevent  the  same  from  caving  in  on  the  said  Soyer, 
who  was  engaged  in  digging  in  and  constructing  the  same; 
that  said  Soyer  was  wholly  ignorant  of  the  character  and  con- 
dition of  the  ground;  that  said  company  knew  the  character 
and  condition  thereof,  or  could  have  known  the  same  by  the 
exercise  of  due  care  and  prudence;  that  said  company  was 
guilty  of  negligence  in  not  properly  cribbing  and  supporting 
said  ditches  with  timbers  to  prevent  the  same  from  caving; 
tiiat  by  reason  of  such  n^Iigence  on  the  part  of  said  company 
the  said  ditch  caved,  and  the  side  thereof  fell  upon  and  killed 
the  said  Soyer;  that  said  Soyer  was  without  fault  or  negli- 
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gence  in  the  premises;  that  said  plaintiffi)  were  wholly  depend- 
ent upon  said  Soyer  for  support,  educatioui  eta,  he  being  the 
husband  of  plaintiff  Helena  Soyer,  and  the  father  of  the  other 
plaintiffs,  who  are  minors.  The  complaint  asks  for  damages 
in  the  sum  of  ten  thousand  dollars.  Tlie  answer  denies  all 
the  material  allegations  of  the  complaint. 

At  the  conclusion  of  plaintiffs'  testimony  defendant  moved 
the  court  for  a  nonsuit,  upon  the  principal  ground,  seemingly, 
that  'Hhe  evidence  fails  to  show  that  there  was  at  any  time 
during  the  prosecution  of  said  work  any  necessity  for  propping 
up  or  bracing  the  walls  of  said  ditch/'  The  court  sustained 
this  motion,  and  entered  judgment  in  favor  of  defendant  for 
costs,  and  from  this  judgment  this  appeal  is  prosecuted. 

It  appears  from  the  record  that  said  ditch,  in  which  Soyer 
was  working  for  the  company,  did  cave  upon  and  kill  him,  as 
alleged  in  the  complaint.  The  plaiutifi^  sought  to  show  that 
the  character  and  condition  of  the  soil  or  ground  through 
which  the  ditch  was  being  run  were  such  that  the  cave  occurred 
because  the  sides  and  walls  thereof  were  not  propped  or  braced, 
as  alleged  in  the  complaint.  The  court  refused  to  permit  them 
to  prove  that  the  walls  were  not  propped  or  braced  until  they 
had  first  shown  the  necessity  therefor.  This  action  of  the 
court  is  assigned  as  error.  How  could  plainti£b  better  show 
the  apparent  necessity  for  propping  and  bracing  the  ditch  than 
by  showing  that  it  caved  without  such  support?  It  was  com- 
petent to  show  the  character  and  condition  of  the  soil  or  ground 
through  which  the  ditch  ran,  in  order  that  the  court  or  jury 
might  determine  whether  propping  and  bracing  were  necessary 
to  the  safety  of  the  persons  working  therein,  and  to  determine 
whether  the  company  was  guilty  of  negligence  in  failing  to 
prop  and  brace  the  same,  as  alleged  in  the  complaint. 

We  think  it  was  competent  to  show  fully  the  condition  and 
character  of  the  ground  through  which  the  ditch  ran;  the 
knowledge  of  the  company,  or  the  means  of  knowledge  of  the 
company,  of  these  conditions  and  character  of  the  ground;  and 
its  failure  to  prop  and  brace  the  ditch,  if  it  was  necessary  so  to 
do— in  order  to  determine  whether  or  not  the  company  was 
guilty  of  negligence,  as  alleged  in  the  complaint.  We  think 
the  action  of  the  court  in  this  regard  was  clearly  error. 


16  Mont]    SoTBB  V.  Qbbat  Falls  Water  Go.  6 

The  coart  refused  to  permit  the  plaiDtifis  to  prove  the  age  of 
Sojer  at  the  time  of  his  death.  Upon  the  age  of  the  deceased 
largely  depended  the  question  of  the  measure  of  damages  in 
this  case.  ''The  measure  of  damages  is  the  amount  which  the 
deceased  would  probably  have  earned  during  his  life  for  their 
[plaintiffs)']  benefit,  taking  into  consideration  his  age^  ability, 
and  disposition  to  work,  and  bis  habits  of  living,  and  expend!* 
tures."  (Pennsylvania  Td.  Co.  v.  Vamau  (Pa.,  Oct.  1, 1888), 
15  Atl.  Bep.  624;  Schaub  v.  Hannibal  ete.  B.  E.  Cb.,  106 
Mo.  74;  Oaatdlo  v.  Landwehr,  28  Wis.  522.)  This  holding  of 
the  court  was  manifestly  error. 

We  think  the  court  also  erred  in  excluding  the  evidence  of 
plaintifi^  offered  to  show  that  the  deceased  was  the  husband  of 
plaintiff  Helena  Soyer,  and  the  father  of  the  other  plaintifEs,  as 
alleged  in  the  complaint.  The  evidence  of  persons  who  had 
known  deceased  and  Helena  Soyer  from  their  infancy,  and  had 
known  their  children  from  their  birth,  who  were  present  in 
church  when  their  marriage  was  announced,  who  knew  that 
they  lived  and  cohabited  together  as  man  and  wife,  that  they 
always  treated  and  acted  towards  each  other  as  man  and  wife, 
who  always  declared  and  acknowledged  that  relation  to  exist 
between  them,  and  who  acknowledged  and  treated  their  chil« 
dren  as  parents  usually  do  their  offspring,  certainly  tends,  in 
our  opinion,  to  establish  these  relations.  This  evidence  was 
sufficient  at  least  to  establish  a  prima  facie  case  upon  the  ques- 
tion as  to  the  relation  deceased  sustained  to  the  plaintifls  in 
his  lifetime.    (See  Code  Civ.  Proa,  §  642,  subd.  4.) 

In  determining  the  question  of  nonsuit  for  want  of  evidence 
to  sopport  the  all^tions  of  the  complaint  and  authorize  a 
recovery  the  law  regards  the  issues  proved  which  the  evi- 
dence tends  to  prove.  The  evidence  offered  by  plaintiffs  and  ex- 
cluded by  the  court  in  this  case  clearly  tended  to  prove  the  issues 
tendered  in  the  complaint,  and  should  have  been  admitted. 

There  are  assignments  of  error  in  the  record  of  less  impor- 
tance than  these  already  noted,  but  we  do  not  consider  it  neces- 
sary to  treat  them  in  detail. 

The  judgment  appealed  from  will  be  reversed,  and  the  cause 

remanded  for  new  trial. 

Beoersed. 
Habwood  and  De  Wm,  JJ.,  concur. 
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Nixon  v.  Nixon.         [June  T.,  1894 
NIXON,  Besponbent,  v.  NIXON,  Appellant. 

[Submitted  September  15, 1894.    Dedded  September  94, 1894.] 

DxTOBOB— Contempi— Afimony^Petftion  to  vacate  oni«f.— Where  a  defendant  in  a 
divoroe  snifc  is  committed  for  contempt  for  noncompliance  with  an  order  for 
the  payment  of  alimony  and  attorneys'  fees,  and  thereapon  petitions  the  oonrt 
to  vacate  the  order,  setting  np  inability  to  pay,  it  is  error  for  the  oonrt  to  re- 
vise to  hear  the  petition  npon  the  groand  that  defendant  had  not  parged  him* 
self  of  the  contempt.  (SUUe  ex  rel.  Nvxon  t.  Beoond  Jtididal  Dittrict  Oouri 
14  Mont.  896,  cited.) 

Appeal  from  Second  Judicial  Didrict,  Silver  Bow  County. 

Action  for  divorce.  Defendant  was  committed  for  con- 
tempt for  nonpayment  of  alimony  and  attorneys'  fees.  His 
petition  to  vacate  the  order  requiring  such  payment  was  dis- 
missed.   Reversed. 

John  W.  OoUer,  for  Appellant 

Pemberton,  C.  J. — ^This  is  a  suit  for  divorce,  instituted  in 
the  second  judicial  district  court,  in  which  this  appellant  is 
defendant.  On  the  twelfth  day  of  August,  1893,  the  court 
made  an  order  requiring  and  directing  the  defendant  to  pay 
plaintiff  the  sum  of  forty  dollars  per  month  as  alimony  penr- 
denie  Hie.  It  seems  that  defendant  complied  with  this  order 
until  March,  1894.  On  February  19th  the  oourt  made  an 
order  directing  the  defendant  to  pay  plaintiff  sixty  dollars  as 
counsel  fee.  Defendant  having  failed  to  pay  plaintiff  the  ali- 
mony allowed  and  ordered  to  be  paid  for  the  month  of  March^ 
1894,  and  subsequent  thereto,  as  well  as  said  counsel  fee,  he 
was  ordered  to  appear  and  show  cause  why  he  should  not  be 
adjudged  guilty  of  contempt  of  court;  and,  having  so  appeared,, 
he  was,  on  the  twenty-eighth  day  of  April,  1894,  adjudged 
guilty  of  contempt  of  court  tor  not  complying  with  the  said 
orders  of  court,  and  committed  to  the  county  jail  of  Silver 
Bow  county  until  said  alimony  and  counsel  fee  should  be  paid.. 
On  May  18th  the  defendant  filed  in  the  oourt  his  |)etition  and 
affidavit  praying  that  the  order  adjudging  him  guilty,  and 
committing  him  to  the  county  jail  for  contempt  of  court,  be 
modified,  vacated,  and  set  aside.  This  petition  alleges  that 
defendant  had  complied  with  said  order  to  pay  alimony  until 
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and  for  the  month  of  February,  1894;  that  thereafter  he  was 
and  has  been  wholly  unable  to  comply  therewith,  or  with  the 
order  to  pay  counsel  fee;  that  he  has  no  money  or  property 
whatever;  that  the  only  reason  why  he  has  not  complied  with 
said  order  is  his  inability  to  do  so;  that  he  is  now  ooufiiied  in 
the  county  jail,  and  will  be  so  confined  in  jail  indefinitely, 
unless  permitted  to  purge  himself  of  contempt  by  showing  his 
inability  to  obey  the  order  of  court  in  the  premises.  On 
motion  of  the  plaintiff  the  court  dismissed  and  refused  to  hear 
this  petition,  ^'for  the  reason  that  the  defendant  was  in  con- 
tempt of  court,  and  could  not  be  heard  until  he  had  purged 
himself  of  said  contempt.^'  From  this  order  dismissing  and 
refusing  to  hear  defendant's  petition  this  appeal  is  prosecuted. 

In  Stale  ex  rd»  Nixon  v.  Second  Judicial  District  Court,  14 
Mont.  396,  which  was  a  proceeding  in  certiorari  in  aid  of  habeas 
corpus  in  this  court,  instituted  by  this  appellant  to  be  dis- 
charged from  custody  under  the  order  now  involved  in  this 
appeal,  this  court  said:  **  If  the  relator  herein  had  made  a  regu- 
lar application  for  a  reduction  of  the  alimony  to  the  district 
court  in  which  the  suit  was  pending  he  would  have  presented 
all  of  this  showing  as  to  his  want  of  faculty  to  pay  the  ali- 
mony; that  plaintiff  could  have  rebutted  such  showing,  and 
the  oonrt  would  then  have  determined  whether  the  alimony 
should  be  reduced.  On  such  determination  an  order  would  be 
made,  fit>m  which  the  defendant  could  have  an  appeal,  and  on 
auch  appeal  this  court  would  have  made  a  review.  But,  as  the 
matter  is  now  before  us,  the  question  of  reduction  of  the  ali- 
mony has  never  been  tried  or  determined  in  a  proper  proceed- 
ing by  the  district  court,  nor  was  there  opportunity  offered  to 
80  try  and  determine.'' 

In  the  case  just  cited  this  court  held  that  a  mudification  of 
the  judgment  for  alimony  should  have  been  sought  by  a  pro- 
ceeding for  that  purpose.  It.  appears  from  the  record  that  the 
api)ellant,  by  filing  his  petition  for  a  modification  or  the  vaca- 
tion of  the  judgment  for  alimony,  was  proceeding  in  accord- 
ance with  the  views  of  this  court,  as  announced  in  State  ex  reL 
Nixon  v.  Second  Judicial  Distinct  Courty  supra.  By  filing  his 
petition  for  such  relief  he  tendered  an  issue  of  fact  involving 
hifl  fiEUiulty  or  ability  to  comply  with  the  order  of  the  court. 
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The  allegations  of  the  petition  could  have  been  denied  bj  the 
plaintiff  in  the  case,  and  then  the  court  could  have  proceeded 
to  trj  the  issue  as  to  appellant's  ability  to  pay  the  alimony 
and  fee  he  had  been  ordered  to  pay.  It  seems  hardly  in  con- 
sonance with  reason  or  law  to  punish  a  man  for  not  doing 
that  which  he  has  not  the  ability  to  do,  or  to  punish  him 
without  a  hearing,  for  not  doing  that  which  he  declares  he  is 
powerless  to  do.  The  order  of  the  lower  court  appealed  from 
b  reversed,  and  the  cause  remanded,  with  directions  to  pro- 
ceed in  accordance  with  the  views  herein  expressed. 

Habwood  and  Ds  Wrrr,  JJ.,  coucun 
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STATE  EX  BEL.  WOODS  et  al.,  v.  TOOKER,  County 

Clere:. 

[Bnbmitted  September  15, 1894.    Decided  September  24, 1894.] 

OonnnmoHAL  Law— Pronwiovu  for  ammdmetU  mandatoty.— Beotion  19  of  arti- 
ele  IX,  of  the  oonstitation  requiring  that  the  secretary  of  state  shall  publiah 
a  proposed  oonstitational  amendment  for  three  months  prior  lo  the  ntxt  gen- 
eral election  is  not  only  mandatory  by  its  express  terms,  but  is  also  mandatory 
by  Yirtne  of  section  29  of  article  m  declaring  that  the  proTisions  of  thii  con* 
stitution  are  mandatory  and  prohibitory,  unless  by  express  words  they  are 
declared  to  be  otherwise,  and  a  noncompliance  with  such  requirement  for 
publication  renders  the  adoption  of  a  proposed  amendment  nugatory. 

Bamb — AmendrMtU — Oouniy  oonvmissionen — CerUfieate  of  nominaJtion  —  Man- 
damui  to  county  dUrk.-^The  proposed  amendment  to  section  4  of  article  ZYI,' 
of  the  ccmstitntion,  prorlding  for  the  election  of  county  commissioners  at  the 
general  election  of  1894,  not  having  been  regularly  adopted,  and  there  being, 
therefore,  no  oilices  of  commissioners  to  be  filled  at  said  election,  mandamuM 
wiU  not  lie  to  compel  a  county  derk  to  file  a  certilicato  of  nomination  for  such 


Original  Proceeding.  Application  for  writ  of  mandate 
to  compel  a  county  clerk  to  file  certificates  of  nomination  for 
the  office  of  county  commissioners,  prior  to  general  election  of 
1894.    Writ  denied. 

Statement  of  the  case  by  Mr.  Justice  De  Witt: 
The  relators  ask  a  writ  of  mandamu8y  directed  to  the  re- 
spondent, as  county  clerk  and  recorder  of  Lewis  and  Clarke 
oounty,  requiring  him,  in  pursuance  to  the  ballot  law  (Acta 


15  Mont^]  Statb  v.  Tooksb.  9 

16th  Legislature,  Sess.  Laws  1889,  p.  135),  to  file  in  his  office 
the  oertificate  of  the  relators'  Domination  for  the  office  of  county 
commissioner  of  said  county.  The  petitioners  set  forth  that 
on  September  4,  1894,  an  assemblage  of  del^ates  of  the  Be« 
publican  party  was  duly  held,  and  that  at  such  assemblage  the 
three  relators  were  duly  nominated  for  such  office  of  county 
commissioner.  The  formal  acts  of  making  the  certificate  of 
Domination  by  the  proper  officers  of  the  convention  are  set 
forth  in  the  petition.  It  is  then  alleged  that  said  certificate 
was  duly  presented  to  the  respondent  for  filing,  and  that  he 
refused^  and  still  refuses,  to  file  the  same.  The  respondent's 
answer  admits  all  the  matter  alleged  in  the  petition,  and  gives 
his  reason  for  refusing,  to  file  the  certificate,  based  upon  the 
fcllo'wing  facts:  The  nominations  for  said  office  of  county  com- 
missioner were  for  the  purpose  of  electing  persons  to  that  office, 
under  the  provisions  of  an  alleged  amendment  to  the  eonatitu- 
tion;  and  that  there  is,  in  fact,  no  such  amendment,  and,  there 
being  no  such  amendment,  there  will  be  no  vacancy  in  the 
office  of  county  commissioner,  in  said  county,  to  be  filled  at 
the  ensuing  election;  and  that,  therefore,  there  is  no  duty 
aijoined  by  law  upon  the  county  clerk  and  recorder  to  file 
any  oertificate  of  nomination  for  such  office  by  any  political 
party. 

The  question  presented  to  this  court  is  whether  the  consti- 
tutional amendment  proposed  by  the  legislative  assembly  by 
act  approved  February  23,  1891,  and  voted  upon  by  the  eleo* 
tors  at  the  general  election  in  November,  1892,  became  and 
now  is  a  part  of  the  constitution.  The  facts  in  relation  to 
the  alleged  adoption  of  the  proposed  amendment  areas  follows: 
The  state  constitution,  adopted  October  1,  1889,  contains  the 
following:  *'In  each  county  there  shall  l)e  elected  three  county 
commissioners,  whose  term  of  office  shall  be  four  years.  A 
vacancy  in  the  board  of  county  commissioners  shall  be  filled 
by  appoinfment  by  the  district  judge  of  the  district  in  which 
the  vacancy  occurs."  (Const.,  art.  XVI,  §  4.)  The  act  of  the 
legislative  assembly  referred  to,  approved  February  23,  1891, 
provides  as  follows:  ^'SEcriON  1.  There  shall  be  submitted  to 
the  qualified  electors  of  the  state,  at  the  next  general  election, 
the  following  amendment  to  the  state  constitution:  Section  4, 


10  StAT£  9.  TOOKBA.  [Juiio  T.,  1894 

article  XYI^  shall  be  amended  so  as  to  read  as  follows:  Ssa  4. 
In  each  county  there  shall  be  elected  three  county  oommis* 
sionersy  whose  term  of  office  shall  be  four  years;  provided,  that 
the  term  of  office  of  those  elected  to  succeed  those  elected  Octo- 
ber ly  1889,  shall  expire  on  the  first  Monday  in  January,  1895; 
a7idf  provided  further,  that  at  the  general  election  to  be  held 
in  November,  1894,  one  commissioner  shall  be  elected  for  a 
term  of  two  years,  and  two  commissioners  for  a  term  of  four 
years.  A  vacancy  in  the  board  of  county  commissioners  shall 
be  filled  by  appointment  by  the  district  judge  of  the  district  iu 
which  the  vacancy  occurs.*' 

The  constitution  provides  as  to  amendments  of  that  instru- 
ment as  follows:  '' Amendments  to  this  constitution  may  be 
proposed  in  either  house  of  the  legislative  assembly;  and  if  the 
same  shall  be  voted  for  by  two-thirds  of  the  members  elected 
to  each  house,  such  proposed  amendment,  together  with  the 
ayes  and  nays  of  each  house  thereon,  shall  be  entered  in  full 
on  their  respective  journals;  and  the  secretary  of  state  shall 
cause  the  said  amendment  or  amendments  to  be  published  in 
full  in  at  least  one  newspaper  in  each  county  (if  such  there  be) 
for  three  months  previous  to  the  next  general  election  for  mem- 
bers to  the  legislative  assembly;  and  at  said  election  the  said 
amendment  or  amendments  shall  be  submitted  to  the  qualified 
electors  of  the  state  for  their  approval  or  rejection,  and  such 
as  are  approved  by  a  majority  of  those  voting  thereon  shall 
become  part  of  the  constitution.  Should  more  amendments 
than  one  be  submitted  at  the  same  election  they  shall  be  so 
prepared,  and  distinguished  by  numbers,  or  otherwise,  that 
each  can  be  voted  upon  separately;  provided^  however,  that 
not  more  than  three  amendments  to  this  constitution  shall  be 
submitted  at  the  same  election.'^    (Const.,  art.  19,  §  9.) 

The  fact  as  to  the  publication  of  the  amend  men  t  proposed 
by  the  act  of  February  23,  1891,  is  that  it  was  published  by 
the  secretary  of  state  in  the  newspapers  as  required,  but  for 
two  weeks  before  the  election  of  1892  only,  and  for  no  longer 
period.  The  question  now  presented  is,  whether  the  publica- 
tion of  the  proposed  amendment  for  only  two  weeks  caused 
the  attempt  to  adopt  the  amendment  to  be  wholly  a  fiiilure. 
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AUx  C.  Botkifif  for  Relators. 
County  Attorney  C  B,  Nolan,  for  Respondent. 

De  Witt^  J. — Counsel  for  relators  has  presented  to  us  the 
general  rules  as  to  when  statutes  should  be  construed  to  be 
mandatory  and  when  directory,  and  has  argued,  upon  their 
analogies,  that  the  provision  of  our  constitution  which  requires 
a  proposed  amendment  to  that  instrument  to  be  published  for 
three  months  is  directory  only,  and  that  a  disregard  of  the  pro* 
vision  is  not  fatal  to  the  adoption  of  the  amendment.  The 
regorts  are  full  of  decisions  which  have  applied  these  princi- 
ples as  to  the  construction  of  certain  provisions  of  statutes,  but 
we  need  not  enter  upon  an  elaborate  examination  of  these 
principles,  for  we  believe  that  in  considering  the  provisions  of 
the  constitution  for  amending  that  instrument  we  are  entering 
upon  a  somewhat  different  field. 

We  cannot  better  introduce  this  consideration  than  by  quot- 
ing from  Judge  Cooley,  whose  language  we  find  cited,  and 
his  doctrine  largely  followed,  by  the  courts  which  have  treated 
the  subject  of  the  construction  of  constitutional  provisions. 
Judge  Cooley  says:  ''  But  the  courts  tread  upon  very  danger- 
ous  ground  when  they  venture  to  apply  the  rules  which  distin* 
guisb  directory  and  mandatory  statutes  to  the  provisions  of  a 
constitution.  Constitutions  do  not  usually  undertake  to  pre- 
scribe mere  rules  of  proceeding,  except  when  such  rules  are 
looked  upon  as  essential  to  the  thing  to  be  done;  and  they 
must  then  be  regarded  in  the  light  of  limitations  upon  the 
power  to  be  exercised.  It  is  the  province  of  an  instrument  of 
this  solemn  and  permanent  character  to  establish  those  funda- 
mental maxims  and  fix  those  unvarying  rules  by  which  all 
departments  of  the  government  must  at  all  times  shape  their 
conduct;  and,  if  it  descends  to  prescribing  mere  rules  of  order 
in  unessential  matters,  it  is  lowering  the  pro|)er  dignity  of  such 
an  instrument,  and  usurping  the  proper  province  of  ordinary 
l^islation.  We  are  not,  therefore,  to  expect  to  find  in  a  con- 
stitution provisions  which  the  people,  in  adopting  it,  have  not 
regarded  as  of  high  importance  and  worthy  to  be  embraced  in 
an  instrument  which,  for  a  time  at  least,  is  to  control  alike  the 
government  and  the  governed,  and  to  form  a  standard  by 
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which  is  to  be  measared  the  power  which  can  be  exercised, 
as  well  by  the  delegate,  as  by  the  sovereign  people  them- 
selves. If  directions  are  given  res()ecting  the  times  or  modes 
of  proceeding  in  which  a  power  should  be  exercised,  there  is 
at  least  a  strong  presumption  that  the  people  designed  it  should 
be  exercised  in  that  time  and  mode  only;  and  we  impute  to  the 
people  a  want  of  due  appreciation  of  the  purpose  and  proper 
province  of  such  an  instrument  when  we  infer  that  such  direc- 
tions are  given  to  any  other  end.  Especially  when,  as  has 
been  already  said,  it  is  but  fair  to  presume  that  the  people  in 
their  constitution  have  expressed  themselves  in  careful  and 
measured  terms,  corre8ix)ndiug  with  the  immense  importance 
of  the  powers  delegated,  and  with  a  view  to  leave  as  little  as 
possible  to  implication.  There  are  some  cases,  however,  where 
the  doctrine  of  directory  statutes  has  been  applied  to  constitu- 
tional provisions;  but  they  are  so  plainly  at  variance  with  the 
weight  of  authority  upon  the  precise  points  considered,  that  we 
feel  warranted  in  saying  that  the  judicial  decisions,  as  they  now 
stand,  do  not  sanction  the  application.''  (Cooley's  Constitu- 
tional Limitations,  4th  ed.,  94,  96.)  ''And  we  concur  fully  in 
what  was  said  by  Mr.  Justice  Emmot,  in  speaking  of  this  very 
provision,  that  'it  will  be  found,  upon  full  consideration,  to 
be  difficult  to  treat  auy  constitutional  provision  as  merely 
directory,  and  not  imperative.'"    (Page  99.) 

At  another  place  in  the  same  work  this  distinguished  authority 
on  constitutional  law  says:  ''But  the  will  of  the  people  to  this 
end  [that  is,  amending  a  constitution]  can  only  be  expressed 
in  the  legitimate  modes  by  which  such  a  body  politic  can  act, 
and  which  must  either  be  prescribed  by  the  constitution  whose 
revision  or  amendment  is  sought;  or  by  au  act  of  the  legislative 
department  of  the  state,  which  alone  would  be  authorized  to 
speak  for  the  people  upon  this  subject,  aud  to  point  out  a  mode 
for  the  expression  of  their  will  in  the  absence  of  any  provision 
for  amendment  or  revision  contained  in  the  constitution  itself." 
(§  30,  page  39.) 

In  another  place  in  the  same  work  we  find  the  following 
language:  "  The  fact  is  this:  that  whatever  constitutioual  pro- 
vision  can  be  looked  upon  as  directory  merely  is  very  likely  to 
be  treated  by  the  legislature  as  if  it  was  devoid  even  of  moral 
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obligatioDy  and  to  be,  therefore^  habitually  disregarded.  To 
say  that  a  provision  is  directory  seems,  with  many  persons,  to 
be  equivalent  to  saying  tha%  it  is  not  law  at  all.  That  this 
ought  not  to  be  so  must  be  conceded;  that  it  is  so  we  have 
abundant  reason  and  good  authority  for  saying.  If,  there- 
fore,  a  constitutional  provision  is  to  be  enforced  at  all  it  must 
be  treated  as  mandatory.  And,  if  the  legislature  habitually 
disregard  it,  it  seems  to  us  that  there  is  all  the  more  urgent 
necessity  that  the  courts  should  enforce  it.  And  it  also  seems 
to  us  that  there  are  few  evils  which  can  be  iuflicted  by  a  strict 
adherence  to  the  law  so  great  as  that  which  is  done  by  an  ha- 
bitual disregard,  by  any  department  of  the  government,  of  a 
plain  requirement  of  that  instrument  from  which  it  derives 
its  authority,  and  which  ought,  therefore,  to  be  scrupulously 
observed  and  obeyed.^'     (§  150,  page  183.) 

The  court  of  appeals  of  Texas,  in  construing  a  constitu- 
tional provision,  uses  the  following  language:  *^  In  considering 
the  subject  we  think  it  necessary  to  firat  determine  whether, 
in  the  construction  of  the  organic  law,  we  may,  as  we  might 
in  the  construction  of  a  statute,  apply  the  distinction  between 
directory  and  mandatory  provisions,  or  whether  we  must  con- 
stable all  provisions  of  the  organic  law  to  be  mandatory.'' 
{Hunt  V.  Staie^  22  Tex.  App.  397.)  The  opinion  of  that  court 
then  refers  to  cases  which  have  held  constitutional  provisions 
to  be  directory,  and  continues  in  the  following  language:  ''But, 
notwithstanding  these  decisions  are  by  able  courts,  the  great 
weight  of  authority  seems  to  be  the  other  way,  holding  that 
the  courts  nor  any  other  department  of  the  government  are  at 
liberty  to  r^ard  any  provision  of  the  constitution  as  merely 
directory,  but  that  each  and  every  of  its  provisions  must  be 
treated  as  imperative  and  mandatory,  without  reference  to  the 
rules  distinguishing  between  directory  and  mandatory  statutes.'' 
(Hunt  V.  StaUy  22  Tex.  App.  398.)  The  opinion  then  cites 
Judge  Cooley  as  we  have  quoted  him  above,  and  continues: 
**  In  our  own  state  we  know  of  no  instance  in  which  a  consti- 
tutional provision  has  been  held  to  be  directory  merely.  This 
court  has  more  than  once  held  that  constitutional  provisions 
are  always  mandatory,  and  has  adopted  the  doctrine  laid  down 
by  Judge  Cooley,  which  we  have  quoted  above,     {(hx  v.  State, 
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8  Tex.  App.  264;  34  Am.  Rep.  746;  Holley  v.  8taU,  14  Tex. 
A  pp.  605.)  We  believe  this  to  be  the  sound  and  ouly  sate 
doctrine.  It  seems  to  us  that  the  rule  which  gives  to  the 
oourts  and  other  departments  of  the  government  a  discretion- 
ary  power  to  treat  a  constitutional  provision  as  directory,  and 
to  obey  it  or  not|  at  their  pleasure,  is  fraught  with  great  danger 
to  the  government.  We  can  conceive  of  no  gi*eater  danger  to 
constitutional  government,  and  to  the  rights  and  liberties  of 
the  people,  than  the  doctrine  which  permits  a  loose,  latitudi* 
nous,  discretionary  construction  of  the  organic  law.  *  We  are 
taught  by  the  constitution  itself  that  those  who  administer  this 
government  are  divided  into  three  oo-ordinate  departments; 
each  of  these  can  only  act  within  ^ts  own  limited  sphere,  and 
they,  respectively,  are  the  servants  of  the  sovereign  power,  the 
people.  There  is  no  power  above  the  people.  There  is  no 
discretionary  power  granted  in  the  constitution  for  either  of 
these  departments,  nor  for  all  of  them  united,  to  exercise  a 
discretionary  expansion  and  flexible  i)ower  against  its  rigid 
limitations,  even  though  such  limitations  were  imposed  by 
improvident  jealousy.  If  abuse  exists  by  reason  of  defects 
in  the  constitution,  present  or  prospective,  the  true  source  of 
authority,  the  people,  have  the  power,  and  doubtless  the  wisdom 
and  patriotism,  to  correct  them;  and  this,  in  the  American 
idea,  is  the  safe  and  ouly  depository.'  (Potter's  D warris  on  Stat- 
utes, 666.)  •  •  .  •  Upon  the  weight  of  authority,  and,  to  our 
minds,  upon  the  soundest  of  reasons,  we  conclude  that  the  pro- 
vision of  the  constitution  under  consideration,  and  all  other 
provisions  of  our  constitution,  are  mandatory,  and  can  in  no 
case  be  regarded  as  directory  merely,  to  be  obeyed  or  not, 
within  the  discretion  of  either  or  all  of  the  departments  united 
of  the  government."  {Hunt  v.  State,  22  Tex.  App.  399,  400. 
See,  also.  Opinion  of  the  Justices,  6  Cush.  673.) 

It  would  seem  that  the  framers  of  our  constitution  had  in 
mind  the  views  of  Judge  Cooley,  for  they  did  not  leave  the 
language  of  the  constitution  open  to  the  construction  of  courts, 
but  set  the  matter  at  rest  by  the  following  provision:  ''The 
provisions  of  this  constitution  are  mandatory  and  prohibitory, 
unless  by  express  words  tliey  are  declared  to  be  otherwise.'' 
(Const.,  art.  Ill,  §  29.)    The  court  is  therefore  relieved  from 
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much  FespoDsibilitj  in  tbe  oonstruction  of  the  organic  law. 
The  question  is  not  before  us  whether  the  requirement  of  the 
constitution  that  notice  of  a  proposed  amendment  shall  be  pub- 
lished for  three  months  is  mandatory  or  directory.  The  con- 
stitution ooudtrues  itself  in  this  regard,  and,  as  remarked  in 
the  opening  of  this  opinion,  we  seem  to  be  in  a  somewhat  dif- 
ferent field  than  that  suggested  by  relators'  counsel  as  to  the 
construction  of  statutes. 

It  being  settled  that  the  provision  under  consideration  is 
mandatory  the  inquiry  remaining  seems  to  be,  What  is  the 
consequence  of  disobedience  to  the  mandate  of  the  constitution? 
Is  tbe  proposed  adoption  of  the  amendment  nullified,  or  is  the 
disobedience  of  the  constitution  to  be  treated  as  simply  an 
omission  by  the  secretary  of  state?  A  constitution  difiers  from 
a  statute,  in  that  a  statute  must  provide  the  details  of  the  sub- 
ject of  which  it  treats;  whereas  a  constitution  states  general 
principles,  and  builds  the  substantial  foundation  and  general 
framework  of  the  law  and  government.  It  is  true  that  it  is  a 
subjeot  of  general  remark  that  the  modern  tendency  of  consti- 
tution makers  is  to  somewhat  depart  from  this  practice;  but 
the  distinction  between  a  statute  and  a  constitution,  as  above 
suggested,  certainly  remains,  and  it  is  still  true  that  constitu- 
tions do  not  generally  descend  into  details.  But  when  we  find 
this  practice  departed  from,  and  we  observe  a  constitution  going 
into  details,  such  action  is  significant. 

Again,  referring  to  the  eminent  constitutional  authority 
above  quoted,  we  repeat:  '^It  is  thejprovince  of  an  instrument 
of  this  solemn  and  permanent  character  to  establish  those 
fundamental  maxims,  and  fix  those  unvarying  rules  by  which 
all  departments  of  the  government  must  at  all  times  shai)e 
their  conduct;  and  if  it  descends  to  prescribing  mere  rules  of 
order  in  unessential  matters  it  is  lowering  the  proper  dignity 
of  such  an  instrument,  and  usurping  the  proper  province  of 
ordinary  legislation.  We  are  not,  therefore,  to  ex{>ect  to  find 
in  a  constitution  provisions  which  the  people^  in  adopting  it, 
have  not  regarded  as  of  high  importance,  and  wortiiy  to  be 
embraced  in  an  instrument  which,  for  a  time  at  least,  is  to  con- 
trol alike  the  government  and  the  governed,  and  to  form  a 
standard  by  which  is  to  be  measured  the  power  which  can  be 
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exercised,  as  well  by  the  delegate,  as  by  the  sovereign  people 
themselves.  If  directions  are  given  respecting  the  times  or 
modes  of  proceeding  in  which  a  power  should  be  exercised 
there  is  at  least  a  strong  presumption  that  the  people  designed 
it  sliould  be  exercised  in  that  time  and  mode  only;  and  we 
impute  to  the  people  a  want  of  due  appreciation  of  the  purpose 
and  proper  province  of  such  an  instrument  when  we  infer  that 
such  directions  are  given  to  any  other  end/'  (Cooley's  Consti- 
tutional Limitations,  4th  ed.,  94,  95.)  Thus  Judge  Cooley 
holds  that  if  we  fiud  in  a  constitution  that  which  some  may 
undertake  to  argue  should  be  held  to  be  unessential|  it  was  not 
intended  to  be  unessential  by  the  people  in  enacting  the  pro- 
vision. (See,  also,  Oakland  Paving  Co.  v.  JBUtan,  69  Cal.  610; 
citing  Koehler  v.  HiU^  60  Iowa,  664;  citing  Cooley  as  above.) 

The  Kansas  supreme  court,  in  a  case  before  it,  said:  ''The 
two  important  vital  elements  in  any  constitutional  amendment 
are  the  assent  of  two-thirds  of  the  legislature  and  a  majority 
of  the  popular  vote.  Beyond  these,  other  provisions  are  mere 
machinery  and  forms.  They  may  not  be  disregarded,  because 
by  them  certainty  as  to  the  essentials  is  secured;  but  they  are 
not  themselves  the  essentials.^'  {Prohibitory  Amendment  eaaes^ 
24  Kan.  700.) 

In  reviewing  this  Kansas  case  the  supreme  court  of  Cali- 
fornia uses  the  following  language:  ''That  the  elements  men- 
tioned by  the  learned  justice  are  important  and  vital  cannot  be 
doubted,  but  that  they  are  the  ouly  important  f^nd  vital  ele- 
ments cannot  be  conceded.  The  learned  court  here  assumes, 
without  any  reason,  that  entering  on  the  journals  is  not  vital 
and  important  The  convention  which  framed  the  constitution 
of  Kansas,  and  the  people  who  adopted  it  and  made  it  their 
paramount  law,  thought  otherwise.  This  is  plainly  apparent 
from  their  inserting  other  elements  in  their  constitution.  It 
would  be  a  rash  assertion,  and  one  which  no  sound  principle 
of  constitutional  law  sustains  that  the  words,  'such  proposed 
amendments  •  •  •  •  shall  be  entered  on  the  journal'  were  in- 
serted in  the  constitution  of  Kansas  to  be  observed  or  not,  as 
the  legislature  or  any  other  department  of  the  government  of 
that  state  should  think  proper.  If  this  is  form  and  machinery 
it  is  form  and  machinery  established  by  the  constitution.     It 
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J8  not  ansubst^ntial  and  nonessential,  but  a  part  of  the  instru- 
ment, which  all  officers  are  sworn  to  support,  as  much  as  any 
other  portion  of  the  constitution;  for  when  an  oath  is  taken  to 
support  the  constitution  it  embraces  the  whole  instrument 
These  provisions  may  not  be  disr^arded,  for  the  reason,  says 
the  court,  that  by  them  certainty  as  to  essentials  is  secured. 
We  can  conceive  of  no  stronger  reason  why  they  should  be 
regarded  by  legislators  and  courts.  The  constitution  makers 
inserted  them  for  that  reason.  They,  in  effect,  ordain  and 
declare  that  no  other  mode  or  form  of  machinery  is  permis- 
sible to  secure  certainty  in  doing  the  act  permitted.  Declar- 
ing that  those  requirements  are  nonessential  is,  in  effect,  saying 
that  the  convention  which  framed  the  constitution,  and  the 
electors  which  ratified  their  action,  spent  their  time  in  framing 
and  inserting  in  their  organic  and  paramount  law  nonessential 
and  unimportant  provisions.^'  {Oakland  Paving  Cb.  v.  Hilton, 
69  Cal.  499,  600.) 

We  also  find  the  following  language  used  by  the  supreme 
court  of  Alabama:  *^  We  entertain  no  doubt  that  to  change  the 
constitution  in  any  other  mode  than  by  a  convention,  every 
requisition  which  is  demanded  by  the  instrument  itself  must 
be  observed,  and  the  omission  of  any  one  is  fatal  to  the  amend- 
ment. We  scarcely  deem  any  argument  necessary  to  enforce 
this  proposition.  The  constitution  is  the  supreme  and  para- 
mount law.  The  mode  by  which  amendments  are  to  be  made 
under  it  is  clearly  defined.  It  has  been  said  that  certain  acts 
are  to  be  done,  certain  requisitions  are  to  be  observed,  before  a 
change  can  be  effected.  But  to  what  purpose  are  these  acts 
required,  or  these  requisitions  enjoined,  if  the  legislature  or 
any  other  department  of  the  government  can  dispense  with 
them?  To  do  so  would  be  to  violate  the  instrument  which 
they  are  sworn  to  support,  and  every  principle  of  public  law 
and  sound  constitutional  policy  requires  the  courts  to  pro- 
nounce against  every  amendment  which  is  shown  not  to  have 
been  made  in  accordance  with  the  rules  prescribed  by  the 
fundamental  law.''    {Collier  v.  Frierwm,  24  Ala.  109.) 

In  considering  the  provisions  of  our  own  constitution,  and 
in  the  light  of  the  decisions,  we  are  clearly  of  tlie  opinion  that 
the  requirement  to  publish  notices  of  a  proposed  amendment 
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for  three  months  is  not  only  mandatory,  bat  thitt  it  is  an  essen- 
tial provision,  and  that  it  must  be  obeyed.  We  may  add  fur- 
ther tliat  it  seems  to  us  to  be  a  prudent  and  expedient  provision. 
This  requirement  of  the  constitution  provides  a  method  for 
amending  that  instrument  It  is  also  provided  that  the  consti- 
tution may  be  amended,  or  a  new  one  compiled,  by  a  conven- 
tion. (Const.,  art  XIX,  §  8.)  This  method,  of  course,  is  not 
now  under  consideration.  But  it  may  be  said  with  us  as  it 
was  said  in  Pennsylvania:  There  are  only  three  methods  by 
which  a  constitution  may  be  changed:  1.  The  method  by 
amendment,  as  provided  in  article  XIX, section  9;  2.  By  conven- 
tion, as  provided  by  article  XIX,  section  8;  and  3.  By  revolu- 
tion. (  WelU  V.  Bain,  76  Pa.  St  39;  15  Am.  Rep.  563.)  Tlie 
first  method  was  attempted.  But  tliat  method  was  not  fol- 
lowed as  prescribed.  Instead,  another  method  was  followed; 
that  is,  a  method  identical  with  that  provided  in  article  XIX, 
section  9,  except  that  the  advertisement  was  for  two  weeks 
only,  and  not  for  three  months.  As  remarked  in  California, 
the  constitution  framers  ordain  and  declare  that  no  other  form 
or  mode  or  machinery  is  permissible  to  secure  certainty  in 
doing  the  act  permitted.  It  is  also  held  in  the  Alabama  case 
above  cited  that  an  amendment  cannot  be  made  by  a  method 
other  than  that  provided.  We  therefore  have  this  situation: 
The  method  for  amendment  is  provided  by  the  solemnity  of 
the  constitutional  enactment,  and  another  method  of  amend- 
ment has  been  attempted  to  be  invoked.  We  can  see  no  other 
result  but  that  such  attempt  is  nugatory,  and  of  absolutely  no 
avail. 

The  California  supreme  court,  in  construing  the  provision 
that  all  of  the  constitution  of  that  state  should  be  mandatory 
and  prohibitory,  said:  ''We  will  add  here  that  under  our  con- 
stitution no  question  can  be  made  whether  the  provision  in  it 
for  its  amendment  is  mandatory  or  directory.  That  question 
is  settled  by  the  constitution  itself,  which  ordains  in  the  most 
solemn  form  and  manner  that  each  and  all  of  its  provisions 
are  mandatory  and  prohibitory,  unless  by  express  words 
declared  to  be  otherwise.  (Art.  I,  §  22.)  This  section,  in 
our  judgment,  not  only  commands  that  its  provisions  shall  be 
obeyed,  but  that  the  disobedience  of  them   is  prohibited.'' 


15  Mont]  Statb  v.  Tooebr.  19 

(Oakland  Paving  Q>.  v.  EiUon,  69  Cal.  612.)  The  Alabama 
case  is  also  to  the  same  efiect — ^that,  if  a  method  other  than 
that  provided  is  adopted,  the  attempt  is  nugatory.  We  also 
find  it  said  in  Endlich  on  Interpretation  of  Statutes,  section 
433,  as  follows:  "It  may,  perhaps,  be  fouud  generally  correct 
to  say  that  nullification  is  the  natural  and  usual  consequence 
of  disobedience,  and  that,  where  an  act  requires  a  tiling  to  be 
done  in  a  particular  manner,  that  manner  alone  must  be 
adopted." 

If  it  is  held  that  the  command  to  the  secretary  of  state  to 
publish  a  proposed  amendment  for  a  certain  |)eriod  is  non« 
essential,  and  may  be  disregarded,  why  may  not  the  legislative 
department  of  the  government  follow  the  same  practice,  and 
disr^ard  the  requirement  that  the  proposed  amendment  shall 
be  voted  for  by  two-thirds  of  the  members  elected  to  each 
house,  or  the  requirement  that  the  proposed  amendment,  with 
the  ayes  and  noes  of  each  house,  shall  be  entered  in  full  on 
their  respective  journals?  If  one  requirement  is  nonessential, 
why  is  not  another?  And  who  is  to  say  what  is  essential  and 
what  is  not?  And  by  what  rules  are  such  distinctions  to  be 
made?  The  constitution  does  not  itself  make  them.  The 
framers  of  that  instrument  made  no  distinction  in  the  require- 
ments. They  made  them  all  mandatory;  and,  if  a  court  com- 
mences to  nullify  their  commands  by  construction,  we  do  not 
know  where  the  court  would  commence,  or  where  it  would  endi 
or  where  it  would  draw  the  line  which  the  constitution  says 
shall  not  be  drawn. 

We  have  felt  wholly  satisfied  that  the  omission  to  publish 
the  proposed  amendment,  as  required  by  the  constitution,  is 
&tal  to  its  adoption;  but  we  have  considered  the  question  at 
perhaps  some  length,  and  have  quoted  from  the  authorities 
with  much  liberality,  because  this  is  the  first  time  that  such  a 
question  of  construction  has  been  before  us.  We  cannot  but 
be  of  opinion,  with  Judge  Cooley,  that  we  would  be  treading 
upon  extremely  dangerous  ground  were  we  to  hold  that  a 
solemn  constitutional  provision  was  simply  directory  and  non- 
essential when  we  face  the  express  mandatory  language  of  the 
provisiqn,  and  also  the  additional  and  separate  command  of  the 
constitution  that  the  provision  is  maudatory.    The  command 
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of  the  constitution  is  in  no  unoertain  yoioe.  We  cannot  mis* 
understand  it  We  cannot  do  other  than  render  to  it  the 
obedience  which  our  duty  demands.  It  provides  that  an 
amendment  may  be  adopted  by  certain  methods.  These  methods 
were  not  employed.  Another  method  was  resorted  ta  That 
method  accomplished  nothing.  The  amendment  was  not 
adopted. 

There  being  no  amendment  to  the  constitution  there  are  no 
oflSces  of  county  commissioners  in  Lewis  and  Clarke  county  to 
be  filled  at  the  election  to  be  held  in  November^  1894,  and 
there  is  therefore  no  duty  enjoined  by  law  upon  the  county 
clerk  and  recorder  of  that  county  to  file  any  alleged  certificates 
of  nomination  for  such  offices.  The  writ  of  mandamus  is  there* 
fore  dismissed 

PjembebtoNi  C.  J.f  and  Habwood,  J.,  concur. 


MONTANA  LUMBER  A  MANUFACTURING  COM- 
PANY,  Respondent,  v.  OBELISK  MINING  CON- 
CENTRATING  COMPANY  et  al.,  Appbllanto. 

[Babmitkad  September  14. 1894.    Decided  September  94. 1894.] 

|ffywiAwtn»«  JjOJK^Bigfd  of  leBtor  a$  agai$ut  Uen  olawiuint— The  proTidon  of 
leoUon  1876,  diTision  5,  of  the  Oompiled  Statutes,  that,  where  the  intereat 
owned  in  land  by  the  proprietor  of  a  bnilding  to  which  a  lien  haa  attached  ia 
only  a  leaaehold,  the  bailding  may  be  aold  and  removed,  ia  paramonnt  to  the 
proTiaion  of  a  mining  leaae  to  the  eHeot  that  all  improvementa  placed  on  the 
premiiea  by  the  letaee  should  beoome  the  property  of  the  lessor  as  soon  as 
placed  on  the  mine  and  remain  a  part  thereof,  and  such  lease  will  be  presumed 
to  haTS  been  made  in  contemplation  of  the  statute.  (PelUm  t.  Minah  Con, 
JjfSn.  Oo„  11  Mont.  281;  Block  ▼.  Murray,  12  Mont.  645,  distinguished.) 

%MM»^AffidavU  to  Hen  claim— iSi4(^lcienoy.— An  affldarit  to  a  lien  claim  filed  by  a 
corporation  which  is  subscribed  with  the  name  of  the  company  by  its  manager 
is  sui&cient,  where  it  appears  that  such  manager  was  the  person  to  whom  the 
Oftih  was  administered,  and  the  alBdarit  appearing  from  its  own  terms  to  be 
tha  indiTidual  expression  and  affirmation  of  anch  manager  from  his  own  per- 
■onal  knowledge. 

Bixm— Leased  land— Name  of  owner.— A.  mechanic's  lien  which  does  not  seek  to 
charge  the  land,  but  only  the  improTcments  placed  thereon  by  a  lessee,  need 
not  state  the  name  of  the  owner  of  the  property  where  the  name  of  the  owner 
of  the  improTements  is  giTcn. 

fUMJb—Btiilding  oonetruicied  on  leased  premiaes.—k  lien  for  materials  furnished  to 
the  lessee  of  land,  and  used  in  the  construction  of  a  building  thereon,  is  not 
restricted,  as  against  the  lessor,  to  the  preciHe  materials  so  furnished,  but 
extends  to  the  entire  building  erected  by  the  leasee. 
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Appeal  from  Fifth  Judicial  Didrid,  J^erson  County. 

AcnoK  to  foreclose  mecbanic'g  lien.    The  cause  waa  tried 
before  Showebs,  J.    Decree  for  plaintiff    Modified. 

Oorbett  ds  Wdlcome^  for  Appellants* 

The  answers  stated  a  defense  to  the  right  of  plaintiff  to  a 
lien.  {PeUon  v.  Minah  Con.  Min.  Co.^  11  Mont.  281;  Block 
V.  Murray f  12  Mont.  545.)  Under  the  Montana  statute  no 
contract  of  a  tenant  can  give  the  right  of  lien.  (Act  of  March 
9,  1887,  §  3,  Extra  Session  1887,  p.  71.)  In  this  case  the 
plaintiff  cannot  claim  that  he  has  been  misled  by  the  fact  of 
finding  the  defendant,  Obelisk  Mining  and  Concentrating  Com- 
pany, in  possession  of  the  property  named  in  the  plaintiff's  com- 
plaint, aa  the  lease  was  of  record  prior  to  the  making  of  the 
contract  between  plaintiff  and  the  said  defendant  company. 
The  rule  caveat  emptor  applies  as  well  against  a  mechanic  as 
against  a  vendee.  (Phillips  on  Mechanics'  Liens,  §  232;  Brid' 
wsU  V.  Clark,  39  Mo.  170;  Tritch  v.  NoHon,  10  Col.  337.) 
It  is  essential  to  the  validity  of  the  mechanic's  lien  that  the 
notice  of  lien  shall  contain,  as  required  by  the  statute,  a  state- 
ment of  the  claim  and  the  name  of  the  person  to  whom  claim* 
ant  famished  material.  {Rarddn  v.  Malarkey^  23  Or.  593; 
DtOon  V.  HaH  (Or^n,  Nov.  20, 1893),  34  Pac.  Bep.  817.) 

WalA  &  Newman,  for  Respondent. 

If  plaintiff  was  entitled  to  any  lien  it  should  have  been  for 
a  lien  u|)on  the  entire  structure,  machinery,  and  iraprove- 
menta,  and  not  upon  the  particular  material  placed  in  the 
plant  by  plaintiff.  (See  Phillips  on  Mechanics'  Lieus,  §§  13, 
175;  Jones  on  Liens,  §  1385;  EquUahle  Life  Ins.  Co.  v.  Slye, 
45  Iowa,  615;  HaH  v.  SL  Louie  Mfg.  Cb.,  22  Mo.  App.  33; 
Dobeehudz  v.  HoUiday,  82  111.  371;  Ombony  v.  Jones,  19  N.  Y. 
234;  Chapin  v.  Persse  etc  Works,  30  Qonn.  461;  79  Am.  Dec. 
263;  Strntag  v.  Doerge,  14  Mo.  App.  577;  Oaskill  v.  Davis,  66 
Ga.  666;  Appeal  pf  Dickey,  115  Pa.  St.  73;  Dimmick  v.  Cook 
Cb.,  115  Pa.  St.  573.)  The  ruling  of  the  district  court  on  the 
demurrer  of  plaintiff  to  the  defendant's  ausNver  was  proi)er,  as 
their  answer  set  up  no  defeuj^  to  plaintiff's  claim.     Under  the 
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statutes  of  Montana,  mecbanios  and  materialmen  are  dearly 
entitled  to  a  lien  upon  buildings  and  improvements  placed 
upon  leased  ground  bj  the  lessee,  and  tbey  may  sell  tbe  same 
and  remove  them  within  twenty  days  after  the  sale.    (Comp. 
Stats.,  div.  6,  §  1376.)    It  seems  to  us  very  clear  to  have  been 
the  intent  of  the  l^islature  of  this  state  to  protect  the  mechanic 
and  materialmen  for  their  expenditure  in  material  and  labor 
on  the  house  they  build,  by  giving  them  a  right  to  the  build- 
ing, if  all  other  means  of  remedy  fail.     Under  a  similar  stat- 
ute in  other  states  the  courts  have  held  that  a  lien  might 
be  enforced  against  the  building  and  improvements  alone. 
(Tucker  v.  8L  Louis  do.  In$.  Cb.,  63  Mo.  688;  Nordyke  etc. 
Oo.  V.  Hatokeye  Woolen  MUh  Cb.,  63  Iowa,  621;  Phillips  on 
Mechanics'  Liens,  S  193;  SmUh  v.  Phelps,  63  Mo.  686;  Seibel 
V.  iStomm,  62  Mo.  363;  Seibtl  v.  Siemon,  72  Mo.  626;  Conrad 
V.  Starr,  60  Iowa,  470.)    The  same  principle  is  recognized 
as  to  the  right  to  a  lien  upon  buildings  erected  u{)on  mort- 
gaged  land.     (Comp.   Stats.,  div.   6,   S  1376;  Phillips  ou 
Mechanics'  Liens,  S  238.)    The  fact  that  a  portion  of  the 
improvements  reverted  under  the  lease  to  the  lessors  upon  a 
forfeiture  can  make  no  difference.     The  common-law  rule  that 
things  attached  to  realty  form  a  part  of  the  realty,  and  cannot 
afterwards  be  severed  without  the  consent  of  the  owner,  is 
abrogated  in  favor  of  the  lien.    (2  Jones  on  Liens,  §  1373; 
Phillips  on  Mechanics'  Liens,  §§  192,  193;  Turner  y.  Bobbins, 
78  Ala.  692;  Koenig  v.  MueUer,Z9  Mo.  166;  Thomas  x.  Smith, 
42  Pa.  St.  68;  Ihutees  Caldwell  InO.  v.  Young,  2  Duvall,  582; 
GashiU  v.  Trainer,  3  Cal.  334.) 

Harwood,  J. — Both  parties  to  this  action  appeal,  and  assign 
oertain  all^^  errors  in  the  adjudication  thereof.  Those 
assigned  on  the  part  of  defendants  will  be  first  considered. 

The  object  of  the  action  is  to  obtain  judgment  in  favor  of 
plaintiff  against  the  Ol^elisk  Mining  and  Concentrating  Com- 
pany, defendant,  upon  a  demand  in  the  sum  of  two  thousand 
six  hundred  and  two  dollars  and  seventy-one  cents,  for  build- 
ing material  and  machinery  alleged  to  have  been  purchased 
from  plaintiff,  and  used  by  said  company  in  the  constructiou 
of  a  oertain  shaft-house,  ore-house,  office  building,  aud  a  five- 
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stamp  oonoentrator  on  the  Obelisk  mining  daim^  sitnate  in 
Jefferson  ooantj,  Montana,  and  to  foreclose  a  lien  claimed  bj 
plaintiff  on  said  improvements  to  secure  payment  of  the 
judgment  The  defendant  Obelisk  Mining  and  Concentrating 
Company  was  not  the  owner  of  said  mining  daim^  but  was 
lessee  thereof  from  defendantSi  Hightand  Fairfield,  who  owned 
the  same;  and,  while  working  said  mining  claim  as  lessee,  the 
said  Obelisk  Mining  and  Conoentratiug  Company  obtained 
and  used  said  material  and  machinery  as  aforesaid.  Plaintiff 
sought  a  decree  foredosing  its  lien  claim  upon  said  improve- 
ments, with  provision  for  removal  of  the  same  from  said  min- 
ing claim  by  the  purchaser,  as  provided  by  statute  in  such 
cases.    (Comp.  Stats.,  div.  6,  §  1376.) 

The  owners  and  lessors  of  said  mining  claim,  Hight  and 
Fairfield,  appeared  in  defense,  and  opposed  the  granting  of  the 
relief  demanded  by  plaintiff  They  set  up  in  defense  the  lease 
of  the  said  premises  executed  between  themselves  and  the  Obe- 
lisk Mining  and  Concentrating  Company,  by  the  terms  and 
conditions  of  which  it  was  provided  that  all  improvements  and 
machinery  placed  on  said  premises  by  the  lessee  (with  a  few 
exceptions,  which  do  not  concern  this  consideration)  were  to 
become  the  property  of  the  owners  as  soon  as  placed  on  said 
mine,  and  remain  as  part  thereof;  and  by  virtue  of  that  pro- 
vision of  the  lease  and  the  provisions  of  the  lien  law  exempt- 
ing the  0¥nier's  interest  in  leased  property  from  a  lien  for 
obligations  incurred  by  a  lessee  while  in  possession  thereof, 
the  owners  contend  that  no  lien  could  attach  to  the  said  build- 
ings and  machinery  put  on  said  mining  claim  by  the  lessee  to 
secure  payment  for  the  material  used  in  the  erection  or  equip- 
ment thereof. 

Appellants  Hight  and  Fairfield  are  supported  by  the  statute 
and  decisions  in  their  contention,  that  the  owner's  interest  and 
estate  in  leased  property  is  not  subject  to  be  charged  with  a  lien 
for  obligations  incurred  by  the  lessee,  in  and  about  his  opera- 
tions thereon.  Such  was  the  holding,  upon  careful  considera- 
tion, in  the  case  of  PeUon  v.  Minah  Oon.  Min,  Co,,  11  Mont. 
281,  and  Block  v.  Murray,  12  Mont  64&  In  these  cases  it 
was  songht  to  fasten  a  lien  on  a  leased  mine  to  secure  payment 
for  labor  employed  by  the  lessee  in  working  the  same.    In  the 
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latter  case,  in  addition  to  claims  for  labor,  there  was  an  item 
for  timber  furnished  by  one  of  the  olaimants,  and  used  in 
working  the  mine.  But  in  neither  case  was  it  sought  to  fore- 
close a  lien  on  any  building  or  machinery,  or  other  improve- 
ment put  on  the  leased  premises  by  the  lessee  callable  of  being 
removed  therefrom,  as  is  sought  in  the  present  case.  The 
question  involved  between  the  lien  claimants  and  the  owners 
of  the  mining  claim  in  the  present  case  is  widely  distinguished 
from  that  involved  in  these  cases — as  widely  distinguished 
as  would  be  the  holding  in  one  case  that  no  lien  could  be 
applied  in  favor  of  a  laborer  who  stoped  ore  or  dug  a  well  on 
leased  premises,  under  contract  with,  and  for  the  use  and  bene- 
fit of,  the  lessee;  and  the  holding  in  another  case  that  a  con- 
tractor and  builder  who,  at  the  instance  of  the  lessee,  furnished 
the  material  or  labor  to  construct  a  building  on  the  same  prem- 
ises, capable  of  removal  therefrom,  was  entitled  to  a  lien  on 
such  improvement  to  secure  payment  for  the  labor  or  material 
used  in  the  erection  thereof,  with  provision  to  remove  the  same 
from  the  leased  premises.  In  the  one  case  it  is  readily  per- 
ceived that  there  is  something  subetantial  put  upon  the  leased 
premises  by  the  lessee,  to  which  a  lien  may  be  attached  for 
obligations  incurred  in  the  erection  thereof,  and  which  can  be 
taken  away,  leaving  the  estate  of  the  owner  as  it  was  when 
leased;  while  in  the  other  case  there  is  no  structure  or  thing 
erected  by  the  lessee  which  can  be  removed  to  which  a  lien 
may  be  attached  to  secure  payment  for  the  labor  employed  by 
the  lessee  in  relation  thereto. 

The  statute  of  this  state  upon  the  subject  of  liens  provides 
that  'Uhe  entire  land  to  the  extent  aforesaid  upon  which  any 
such  building,  erection,  or  other  improvement  is  situated, 
including  as  well  that  part  of  said  land  which  is  not  covered 
with  such  building,  erection,  or  other  improvement,  as  that 
part  thereof  which  is  covered  with  the  same,  shall  be  subject 
to  all  liens  created  by  this  chapter,  to  the  extent,  and  only  to 
the  extent,  of  all  the  right,  title,  and  interest  owned  therein  by 
the  owner  or  proprietor  of  such  building,  erection,  or  other 
improvement,  for  whose  immediate  use  or  benefit  the  labor 
was  done  or  things  were  furnished;  and  when  the  interest 
owned  in  such  laud  by  such  owner  or  proprietor  of  such  build- 
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ing,  ereedoD,  or  other  improvement  is  only  a  leasehold  interest^ 
the  forfeiture  of  such  lease  for  the  nonpayment  of  rent  or 
noncompliance  with  any  of  the  other  stipnlations  therein 
shall  not  forfeit  or  impair  each  liens  so  fiir  as  ooncems  the 
buildings,  erections^  and  improvements  thereon  put  by  such 
owner  or  proprietor  charged  with  such  lien,  but  such  building, 
erection,  or  improvement  may  be  sold  to  satisfy  said  lien,  and 
be  moved  within  twenty  days  after  the  sale  thereof  by  the  pur- 
chaser/'   (Uomp.  Stats.,  div.  6,  §  1376,  p.  1031.) 

Under  the  provisions  of  this  statute  plaintiff  is  entitled  to 
maintain  its  lien  on  improvements,  such  as  buildings  and 
machinery,  placed  on  the  leased  premises  by  the  lessee,  to 
secure  payment  for  the  material  or  machinery  furnished  in 
the  construction  or  equipment  thereof,  and  is  entitled  to  have 
its  lien  foreclosed  thereon,  and  such  improvements  sold  to  sat- 
isfy such  demand,  with  provision  in  favor  of  the  purchaser  to 
remove  the  things  sold  within  the  time  provided  by  law.  This 
lien  attaches  to  matter  added  to  the  leased  premises  by  the 
lessee,  and  goes  no  further,  provision  being  made  by  law  for 
removal  thereof,  so  that  the  premises  leased  by  the  landlord 
may  be  returned  to  him  unaffected  by  such  lien.  The  statute 
so  providing  is  paramount  to  the  conditions  of  the  lease,  and 
the  lien  which  the  statute  creates  is  not  destroyed  by  a  pro- 
vision of  the  lease  to  the  effect  that  the  improvements  by  way 
of  buildings  or  a  mill  for  the  reduction  of  ore  shall  inure  to 
the  lessor  as  soon  as  the  same  is  placed  on  the  premises.  Such 
provisions  of  a  lease,  as  well  as  provisions  of  other  contracts, 
are  subject  to  the  provisions  of  the  statute,  and  are  presumed 
to  have  been  made  in  contemplation  thereof. 

These  appellants,  Hight  and  Fairfield,  further  contend  that 
the  notice  of  plaintiff's  lien  was  not  properly  verified.  The 
statute  provides  that  the  lien  claimant  shall,  within  forty-five 
days  ailer  furnishing  the  labor  or  material  for  which  the  lien 
is  claimed,  file  with  the  county  clerk  and  recorder  of  the 
county  wherein  the  property  is  situate  ''a  just  and  true  account 
of  the  amount  due  or  owing  to  him,  after  allowing  all  credits, 
and  containing  a  correct  description  of  the  property  to  be 
charged  with  said  lien,  verified  by  affidavit;  but  any  error  or 
mistake  in  the  said  account  or  description  shall  not  affect  the 
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validity  of  said  lien:  Provided^  the  property  may  be  identified 
by  said  descriptioiu''  (15th  Ex.  Sesa.  Laws  1887,  §  821,  p. 
71.)  The  aooount  filed  in  this  case  was  verified  by  O.  J.  Mc- 
Connell,  assistant  manager  of  plaintifi^,  by  the  following  affi- 
davit: 

State  of  Montana,     1 
County  of  Silver  Bow.  f^ 

^'O.  J.  McConnell,  being  duly  sworn,  says  that  he  is  the 
assistant  manager  of  the  said  Montana  Lumber  and  Mana- 
factnring  Company;  that  he  has  heard  read  the  above  and 
foregoing  notice  and  claim  of  lien,  and  knows  the  contents 
thereof;  and  that  the  statements  and  allegations  therein  con- 
tained are  true,  of  affiant's  own  knowledge. 
"Montana  Lumb£B  and  Manufactubino  Company. 

"By  O.  J.  McConnell,  Asst  Mgr. 
''Subscribed  and  sworn  to   before  me,  this   19th  day  of 
April,  A.  D.  1892. 

"  AuGtrsTUS  T.  MoBOAN,  Notary  Public.*' 

The  point  of  objection  to  this  verification  is  that  McConnell 
appears  to  have  subscribed  the  name  of  plaintiff  oorpoi;ation 
to  this  affidavit,  and  that  the  corporation  was  not  acting  and 
could  not  act  as  affiant  therein.  Notwithstanding  this  objec- 
tion, the  affidavit,  as  appears  from  its  own  terms,  is  the  indi- 
vidual expression  and  affirmation  of  McConnell,  out  of  his  own 
mouth,  and  from  his  own  personal  knowledge,  under  oath 
administered  by  an  officer  duly  qualified.  It  is  his  own  per-, 
sonal  utterance,  verifying  said  account,  under  the  sanction  of 
his  oath.    We  hold  the  verification  sufficient. 

Nor  do  we  find  sufficient  force  to  vitiate  the  lien  in  the  ob- 
jection urged  by  appellants  Hight  and  Fairfield  that  the  notice 
of  lien  is  insufficient,  because  it  does  not  describe  the  party 
against  whose  property  the  lien  was  claimed.  The  notice  of 
lien  described  said  premises  and  the  property  on  which  the 
same  are  situate,  and  avers  that  th^  lumber,  building  material, 
and  machinery  were  furnished  by  plaintiff  to  said  defendant 
Obelisk  company,  and  by  it  used  in  said  improvements,  and 
that  said  Obelisk  company  is  the  owner  and  reputed  owner 
thereof.  It  is  not  proposed  or  sought  in  this  action  to  make 
said  lien  a  charge  upon  the  property  leased  by  Hight  and  Fair- 
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fidd  to  the  Obelisk  compsny,  but  only  upon  said  buildings 
and  reduction  plant  placed  on  said  mining  claim  bj  said  lessee, 
and  fully  described  in  said  notice  of  lien. 

The  assignment  of  error  presented  on  behalf  of  plaintiff  is 
that  the  trial  court,  by  its  ruling  and  decree,  restricted  plain- 
tiff's h'en  to  the  precise  material  and  machinery  furnished  by 
it,  and  used  in  the  construction  of  said  buildings  and  reduction 
plant    Plaintiff  was  entitled  to  a  lien  extending  throughout 
the  structure  or  mechanical  plant  erected  or  established  on  said 
property  by  the  lessee,  in  the  erection  or  construction  of  wliich 
the  material  and  machinery  furnished  by  plaintiff  had  beeu 
used.    Such  lien  extends  to  the  structure  added  to  the  leased 
premises  by  the  lessee,  and  no  further;  and  the  boundary  line 
between  the  rights  of  such  lien  claimant  and  the  rights  of  the 
owner  of  the  leased  premises  is  found  by  ascertaining,  not  just 
how  much  lumber,  or  paint,  or  wall-pai)er,  or  nails,  or  how 
many  jmrticular  ''jigs  and  plungers  and  jig  screens''  were  fur- 
nished by  the  lien  claimant  towards  the  buildings  or  reduction 
works  on  which  the  lien  is  sought  to  be  applied,  but  by  ascer- 
taining the  original  condition  of  the  leased  premises  when  the 
lessee  went  into  possession  thereof,  as  respects  the  improvement 
on  which  the  lien  is  claimed.    If  this  were  a  case  where  some 
particular  piece  of  machinery  had  been  added  to  the  mill, 
owned  and  leased  along  with  the  mine,  it  would,  of  course,  be 
proper  to  restrict  the  lieu  for  such  machinery  to  that  which 
was  added  by  the  lessee,  and  such  rulibg  would  be  in  con- 
formity with  the  views  here  expressed,  because  it  is  here  held 
that  the  lien  for  things  furnished  the  lessee  cannot  extend  to 
the  interest  or  estate  of  the  lessor;  but  there  is  no  contention  in 
this  case  that  any  of  the  improvements  upon  which  plaintiff 
sought  to  have  its  lien  foreclosed,  or  any  part  of  the  same, 
existed  on  said  premises,  and  was  owned  by  the  lessors  Hight 
and  Fairfield  when  they  leased  said  premises.    There  is  no 
denial  that  the  improvements  described  in  plaintiff's  lien  were 
wholly  added  to  the  leased  premises  by  the  lessee;  and,  if  that 
be  true,  the  same  are  subject  to  plaintiff's  lien.    The  judgment 
should  therefore  be  modified  by  decreeing  the  foreclosure  of 
plaintiff's  lien  upon  the  structures  described  therein,  and  shown 
to  have  been  placed  on  said  property  entirely  by  the  lessee. 
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The  cause  is  therefore  remanded  for  modification  of  the  jud^ 
ment  in  conformity  with  the  views  herein  expressed.  | 

Judgment  modified. 

Pembebton^  C.  J.|  and  Ds  WrrTi  J.,  cononr. 
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STATE  Bx  BEL.  LLOYD  v.  ROTWITT,  Seobetaby  of     "   ^ 


State.  ae  sa^ 

[Bnbmiited  SeptaOMr  27, 188i.    Dedded  October  1, 18M.] 

OonoiRmoRAZi  Jjkw—Speetal  legiBkaion^LoeaUon  of  Beat  of  go9ernmeni.^Th6 
act  of  Mareh  6, 1881,  eniifled  "An  aot  proyiding  for  the  ■abmisaion  of  the 
qoettiMi  of  the  permanent  location  of  the  seat  of  gOTemment,"  operate!  alike 
and  nniformlj  upon  all  persona  and  places  brought  within  its  pnrriew,  and  is 
not  open  to  the  objection  that  it  la  special  legislation^  and,  therefore,  nncon- 
stitational  and  Toid. 

MiMPAMua  Fefformanoe  ofmMiteHal  duftet.— Where  an  officer's  duty  ia  a  sim- 
ple, defined  datj,  pnrely  ministerial,  arising  nnder  dronmstanoes  admitted  or 
prored  to  exist,  and  imposed  by  law,  and  he  refases  performance  in  advance 
of  the  time  fixed  b j  law  therefor,  mandamui  will  at  once  lie  to  compel  a  per- 
ibrmance  at  the  proper  time;  and  the  ooort  will  not  wait  to  determine  whether 
or  not  he  should  perform  until  some  future  time  when  litigation  arose,  and 
when  it  was  too  late  to  require  the  performance  of  the  defined  dutj.  (Hi»* 
VOQD,  J.,  dissenting.) 

(») 
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Mandamus  to  compel  the  secretary  of  state  to  perforin  cer- 
tain acts.    Dismissed, 

W.  W.  Dixon^  and  Jf.  Kirhpairiokf  for  Relator. 

f  /•  Hatlkdl^  aUomey  general^  for  Respondent. 


De  WiTTy  J.— -This  is  a  hearing  upon  the  return  of  an 
alternative  writ  of  mandamuB.    The  alternative  writ  of  this 

« 

court  was  issued  September  24th,  commanding  the  secretary 
of  state  to  perform  certain  acts,  or  show  cause,  on  September 
27th,  why  he  should  not  be  required  so  to  do.  The  question 
involved  is  the  refusal  of  the  secretary  of  state  to  do  certain 
acts  alleged  by  relator  to  be  his  duty,  enjoined  by  the  Ballot 
Law  of  1889  (Laws  16th  Sess.,  p.  136).  To  arrive  at  an 
understanding  of  the  question  presented  the  following  fiicts 
may  be  stated:  The  constitution  of  the  state  provides:  ''At 
the  general  election  in  the  year  one  thousand  eight  hundred 
aud  ninety-two  the  question  of  permanent  location  of  the  seat 
of  government  is  hereby  provided  to  be  submitted  to  the 
qualified  electors  of  the  state,  and  the  majority  of  all  the  votes 
upon  said  question  shall  determine  the  location  thereof.  In 
case  there  shall  be  no  choice  of  location  at  said  election  the 
question  of  choice  between  the  two  places  for  which  the  high- 
est number  of  votes  shall  have  been  cast  shall  be,  andr  b 
hereby,  submitted  in  like  manner  to  the  qualified  electors  at 
the  next  general  election  thereafter;  provided,  that  until  the 
seat  of  government  shall  have  been  permanently  located,  the 
temporary  seat  oC  gevernment  shall  be  and  remain  at  the  city 
of  Helena.'^  (Const,  art.  X,  §  2,  p.  38.)  The  second  l^s- 
lative  assembly,  on  March  6,  1891,  and  before  the  first  vote 
upon  the  question  of  the  permanent  location  of  the  seat  of 
government  was  to  be  had,  passed  ''An  act  providing  for  the 
submission  of  the  question  of  the  permanent  location  of  the 
seat  of  government."  (See  Laws  1891, 2d  sess.,  p.  291.)  Thia 
act  differs  in  some  details  from  the  Gfeoeral  Ballot  Law  of  1889. 
(Laws  1889, 16th  sess.,  p.  136.)  These  details  will  be  noted 
below.  The  afiSdavit  filed,  upon  which  the  application  was 
made,  and  upon  which  the  alternative  writ  of  mandamin  was 
issued,  is  as  follows,  in  full: 
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''In  the  Supreme  Coubt 

of  the 

State  of  Montana. 

State  op  Montana,  1 

County  of  Lewis  and  Clarke,      j  *** 

''Charles  F.  Lloyd,  being  first  duly  sworn,  deposes  and  says: 
That  he  is  a  resident  of  the  county  of  Silver  Bow,  state  of 
Montana,  and  is  a  citizen  of  the  United  States  and  of  the 
state  of  Montana,  and  is  a  duly  qualified  elector  and  taxpayer 
of  said  state.  That  under  and  by  virtue  of  the  provisions  of 
section  2,  article  X,  of  the  constitution  of  the  state  of  Mon- 
tana, the  question  of  the  permanent  location  of  the  seat  of 
government  of  the  said  state  was  duly  submitted,  at  the  gen- 
eral election  held  in  the  said  state  in  the  year  1892,  to  the 
qualified  electors  thereof.  That  more  than  two  cities  or  towns 
of  the  said  state  of  Montana  were  voted  for  at  the  said  elec- 
tion, but  neither  of  the  places  voted  for  received  a  majority  of 
all  the  votes  cast  upon  the  said  question,  and  there  was  no 
choice  of  location  at  this  said  election.  That  Helena  and  Ana- 
conda, two  of  the  cities  of  tlie  said  state  of  Montana,  voted  for 
at  the  said  election,  received  the  highest  number  of  votes  cast 
at  the  said  election,  and  the  question  of  choice  between  the 
said  two  cities — ^that  is  to  say,  the  question  as  to  which  one  of 
the  said  two  cities  shall  become  the  permanent  seat  of  govern- 
ment of  the  said  state — is  directed  by  the  constitution  thereof 
to  be  submitted  to  the  qualified  electors  of  the  said  state  at 
the  general  election  to  be  held  therein  on  the  sixth  day  of 
November,  1894.  That  Louis  Eotwitt  is  the  secretary  of 
state  of  the  state  of  Montana,  duly  elected,  qualified,  and  act- 
ing. That  by  section  14  of  the  act  of  the  legislature  of  the 
former  territory  of  Montana,  entitled  'An  act  to  provide  for 
printing  and  distributing  ballots  at  the  public  expense,  and  to 
regulate  voting  at  territorial  and  other  elections,'  approved 
March  13,  1889,  which  is  a  law  of  said  state,  it  is,  as  affiant  is 
informed  and  believes,  made  the  duty  of  the  said  Louis  Rot- 
witt, as  such  secretary  of  state,  not  less  than  thirty  days  before 
the  said  election  last  above  named,  to  certify  to  the  clerk  of 
each  county  in  the  said  state  of  Montana  the  said  question  of 
choice  between  the  said  cities  of  Helena  and  Anaconda  for  the 


82  Statb  v.  Rotwitt.         [Oct  T.,  1894 

permanent  seat  of  government  aforesaid ^  and  it  is  thereby 
made  the  duty  of  the  clerk  of  each  county  to  include  the  same 
in  the  publication  which  he  is  directed  to  make  by  the  tenth 
section  of  said  act;  and  it  is  further,  by  said  act,  made  the 
duty  of  the  clerk  of  each  county  to  provide  and  have  printed 
for  the  use  of  the  electors  of  his  county,  the  regular  general 
ballots  for  said  election,  and  to  have  printed  on  the  said  bal- 
lots the  said  question,  in  such  form  as  will  enable  the  electors 
to  vote  thereon  in  the  manner  provided  by  the  said  act;  and 
it  is  further  provided  by  said  act  that  ballots  other  than  those 
printed  by  the  said  county  clerks,  respectively,  according  to 
the  provisions  of  said  act,  shall  not  be  cast  or  counted  in  any 
election.  This  affiant  is  informed  and  believes  that  the  said 
Louis  Botwitt,  as  secretary  of  state  aforesaid,  does  not  intend 
to  comply  with,  and  will  not  comply  with  and  observe,  the 
provisions  of  the  above-recited  act  of  March  13,  1889.  That 
he  does  not  intend  to  and  will  not  certify  said  question  of 
choice  between  Helena  and  Anaconda  aforesaid  to  the  county 
clerks,  as  required  by  said  act;  and  that  he  intends  and  is 
about  to  prepare  and  have  printed  a  ballot  other  than  the  gen- 
eral official  ballot  which  said  clerks  are  required  by  said  act 
to  prepare  and  have  printed — that  is  to  say,  a  separate  ballot 
uiK>n  said  question  of  choice  between  said  cities;  and  that  he 
intends  to  distribute  the  same  in  sufficient  quantities  to  said 
clerks  as  official  ballots,  to  be  by  said  clerks  distributed  for 
the  use  of  the  electors  of  their  respective  counties  in  voting 
upon  said  question.  That  said  Botwitt  intends,  and  will, 
unless  otherwise  directed  by  this  court,  proceed  in  the  matter 
of  said  election  mider  the  provisions  of  the  act  of  the  legisla- 
ture of  the  state  of  Montana,  entitled  'An  act  providing  for 
the  submission  of  the  question  of  the  permanent  location  of 
the  seat  of  government,'  approved  March  6,  1891;  whereas, 
affiant  is  advised  and  alleges  that  the  said  act  last  named  is 
unconstitutional  and  invalid,  and  that  the  said  act  of  March 
13,  1889,  heretofore  referred  to,  is  the  law  which  should  gov- 
ern the  action  of  the  said  secretary  in  the  submission  of  the 
said  question  to  the  electors  of  Montana,  and  under  which  the 
said  secretary  should  proceed  to  perform  the  duties  required 
of  him  by  law.    Affiant  is  advised  that  said  contemplated  and 
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intended  action  of  the  said  Louis  Botwitt,  secretary  of  state, 
aforesaid,  is  illegal,  and  not  in  conformity  with  the  require- 
ments of  the  law  of  Montana  in  such  case  made  and  provided. 
This  affiant  states  that  he  has  demanded,  to  wit,  on  the  twenty- 
fourth  day  of  September,  1894,  of  the  said  Botwitt,  secretary 
of  state  aforesaid,  that  as  such  secretary  he  conform  to  and 
observe  the  requirements  of  the  said  act  of  March  13,  1889; 
but  that  he,  the  said  Botwitt,  refused,  and  still  refuses,  to  do 
so,  and  refuses  to  certify  said  questions  of  choice  to  said  clerks, 
and  declares  his  intention  to  prepare,  have  printed,  and  dis- 
tribute said  separate  ballot  as  the  official  ballot  upon  said 
question,  for  the  use  of  the  electors  throughout  said  state  at 
said  election.  That  by  the  provisions  of  said  act  of  March  13, 
1889,  the  said  secretary  of  state  is  required  to  certify  to  said 
county  clerks  the  said  question  of  choice,  not  less  than  thirty 
days  before  the  said  election,  to  wit,  on  or  before  the  sixth  day 
of  October,  1894;  and  it  is  therefore  necessary  that  the  valid- 
ity of  the  action  intended  to  be  taken  by  the  said  secretary,  as 
hereinbefore  set  out,  should  be  determined  by  the  court  as 
speedily  as  possible.  That  there  is  no  plain,  speedy,  and  ade- 
quate  remedy  in  the  ordinary  course  of  law.  Wherefore,  he 
prays  that  this  honorable  court  may  order  the  issuance  of  an 
alternative  writ  of  mandate,  commanding  said  Rotwitt,  as 
such  secretary  of  state,  immediately  after  the  receipt  of  said 
writ^  to  certify  said  question  of  choice  to  the  clerk  of  each  of 
the  counties  of  the  state  of  Montana,  as  required  by  the  said 
act  of  March  13,  1889,  and  to  conform  in  all  respects  in  the 
submission  of  said  question  to  the  requirements  of  said  last- 
mentioned  law,  or  to  show  cause,  at  such  special  time  and 
place  as  the  court  may  appoint,  why  he  has  not  done  so. 

"Charles  F.  Lloyd. 
''  Subscribed  and  sworn  to  before  me  this  24th  day  of  Sep- 
tember, a.  d.  1894.  Benjamin  Webster,         [l.  b.] 
'^  Clerk  of  the  Supreme  Court,  State  of  Montana.'' 

The  alternative  writ  issued  upon  this  application  com- 
manded the  respondent  that,  upon  the  receipt  of  the  writ,  he 
proceed  to  certify  to  the  clerk  of  each  county  the  question  of 
the  choice  between  the  cities  of  Helena  and  Anaconda  for  the 
permanent  seat  of  government,  and  to  do  all  other  things  upon 
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his  part  required  to  be  done  by  the  act  of  Ifavdi  13, 1889,  or 
that  he  show  cause  before  this  court,  on  September  27th,  why 
he  should  not  do  so.  The  respondent  made  return  to  the  writ 
September  27th.  He  admitted  that  he  did  and  does  refuse  to 
certify  the  names  of  said  cities,  as  above  described,  and  that 
he  does  not  intend  to  follow  certain  provisions  described  of 
tlie  General  Ballot  Law  of  1889,  but  that  he  will  perform  the 
duties  as  to  the  capital  election  as  laid  down  in  theact  of  1891, 
described  in  the  relator's  affidavit.  The  question  presented  is 
whetlier  it  is  a  duty  enjoined  by  law  upon  the  secretary  of 
state  to  perform  the  said  certain  acts  defined  by  the  law  of 
1889. 

The  General  Ballot  Law  of  1889,  popularly  known  as  the 
^'Australian  Ballot  Law,''  was  a  part  of  the  body  of  the  terri- 
torial laws  existing  at  the  time  of  the  adoption  of  the  consti- 
tution, and  became,  with  the  adoption  of  the  constitution,  a 
law  of  the  state.  It  was  such  when  the  second  l^islative 
assembly  met  in  1891.  The  legislature  found  that  in  the  fol- 
lowing year — 1892 — the  question  of  the  location  of  the  state 
capital  was,  by  the  constitution,  to  be  submitted  to  the  electors 
of  the  state.  It  would  appear  that  the  legislature  considered 
that  the  General  Ballot  Law  of  1889  was  not»  in  all  of  its  pro- 
visions, a  wholly  suitable  method  for  submitting  the  question 
of  the  capital  location.  They  therefore  enacted  the  law  of 
March  6, 1891;  (See  2d  Sess.  Laws,  p.  291.)  This  law  pro- 
vided a  method  for  submitting  this  question  to  the  electors^ 
which  followed  the  general  spirit  and  system  of  the  General 
Ballot  Law — the  system,  as  we  have  observed,  which  is  called 
the  ^'Australian  Ballot  Law."  But  this  law  of  1891  differs 
from  the  law  of  1889  in  some  of  its  details.  For  example,  it 
requires  the  secretary  of  state  to  publish  the  notices  of  elec- 
tion, and  to  prepare,  print,  and  distribute  to  the  county  clerks 
the  ballots  upon  the  capital  question;  whereas  the  law  of  1889 
required  that  the  secretary  of  state  should  certify  all  questions 
to  be  submitted  to  the  people  to  the  clerk  of  each  county,  and 
it  was  the  duty  of  the  county  clerk  to  include  such  question  in 
the  publication  which  he  made.  (See  Ballot  Law  of  1889, 
§  14.)  The  relator  here  demands  that  the  secretary  perform 
the  duty  enjoined  upon  him  by  the  law  of  1889,  and  that  he 
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oertify  the  names  of  the  cities  to  be  voted  for  to  the  ooanty 
clerk  of  each  ooanty,  and  perform  all  other  acts  required  by 
the  law  of  1889.  The  secretary  contends  that  he  is  not  en* 
joined  by  law  to  perform  the  said  duties  defined  by  the  act  of 
1889y  where  there  are  other  acts  required  by  the  law  of  1891 
which  are  inconsistent  with  the  law  of  1889. 

Tbe  writ  of  fnandamua  may  be  issued  by  this  court  to  the 
secretary  of  state  to  compel  the  performance  of  an  act  which 
the  law  especially  enjoins  as  a  dnty  resulting  from  his  ofBce. 
(Code  Civ.  Proc.,  §  566.)  The  General  Ballot  Law  of  1889 
enjoins  upon  the  secretary  of  state,  as  a  duty  resulting  from 
his  office,  that  he  certify  to  the  county  clerks  a  question  to  be 
submitted  to  the  people  of  the  state,  and  that  he  do  certain 
other  things.  He  refuses  to  perform  these  alleged  duties. 
Why?  Because  he  contends  that  these  certain  provisions  of 
the  law  of  1889  are  in  this  case  superseded  by  the  law  of  1891, 
and  that,  therefore,  the  said  certain  duties  prescribed  by  the 
law  of  1889  are  not  at  this  time  duties  enjoined  upon  him,  but 
that  he  must,  under  the  law  of  1891,  perform  other  and  differ- 
ent duties  inconsistent  with  the  provisions  of  the  law  of  1889. 
This  is  an  adtemative  writ  of  mandamue,  whereby  the  respond- 
ent  is  commanded  to  do  the  act  or  acts  named,  or  show  cause 
why  he  should  not  be  so  required.  He  has  shown  his  cause. 
We  should  naturally  suppose  that  an  inquiry  upon  a  hearing 
of  this  sort  would  be,  Is  the  duty  alleged  to  be  enjoined  by  law 
upon  the  secretary  of  state  a  duty  so  enjoined?  The  relator 
holds  up  the  law  of  1889,  and  says  that  it  is.  The  secretary 
appeals  to  the  law  of  1891,  and  says  that  it  is  not.  How  can 
we  determine  whether  the  law  of  1889  does  indeed  enjoin  the 
duties  under  consideration,  and  alleged  to  rest  upon  the  secre- 
tary of  state,  unless  we  determine  whether  the  law  of  1889  is 
of  force  as  to  the  secretary  of  state  in  this  matter,  and  controls 
and  commands  his  action  ?  If  it  does  so  control  and  command 
him  he  is  refusing  to  perform  a  duty  enjoined  by  law  as  a 
result  of  his  office.  If  it  does  not  so  control  and  command 
him  he  is  not  refusing  to  perform  a  duty  enjoined  upon  him 
as  a  result  of  his  office.  This  seems  to  be  a  matter  to  deter- 
mine. We  know  of  no  way  to  determine  it  except  to  inquire 
whether  the  said  provisions  of  the  law  of  1889  are  superseded, 
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as  to  this  capital  election,  by  the  law  of  1891;  for,  if  not  so 
superaededi  they  would  seem  to  be  in  force  as  against  the  secre- 
tary. This  involves,  of  coarse,  deciding  whether  the  law  of 
1889  or  the  law  of  1891  is  the  rule  of  action  for  the  secretary 
in  this  matter.  To  be  sure,  it  is  not  the  function  of  a  court  to 
advise  a  state  officer  as  to  his  duty,  or  to  decide  fictitious  cases 
for  the  information  or  enlighticnment  of  any  one.  But  if  decid- 
ing a  contention  does  inform  and  enlighten  a  state  officer,  or 
any  one  else,  that  fact  is  not,  in  itself,  an  objection  to  the  mak- 
ing of  a  decision.  It  would  seem  to  be  necessary  to  decide,  in 
a  mandamus  case,  whether  the  duties  allied  to  rest  upon 
respondent  by  provision  of  statute  do  so  rest  upon  him  in  the 
particular  matter  under  consideration;  and  we  do  not  under- 
stand why  such  decision  should  not  be  gone  into  because  it 
requires  the  determination  as  to  which  of  the  two  laws  should 
be  followed  by  the  secretary  of  state,  or  because,  by  reason 
thereof,  such  an  officer  obtains  light  upon  such  subject.  In 
the  case  at  bar  we  are  clearly  of  opinion,  as  shown  below,  that 
the  secretary  of  state  is  correct  in  obeying  the  provbions  of  the 
law  of  1891,  and  ignoring  the  provisions  of  the  law  of  1889, 
where  the  two  are  in  conflict.  He  is  performing  his  duty,  and 
is  not  refusing  to  perform  any  duty  enjoined  by  the  law  of 
1889.  That  is  the  question  raised  upon  considering  whether 
the  alternative  writ  shall  be  made  peremptory.  And,  because 
the  secretary  of  state  is  not  so  refusing  to  perform  a  duty 
enjoined  by  law,  it  will  be  ordered  that  this  alternative  writ  of 
mandamtu  be  dismissed. 

There  has  come  into  this  case  a  suggestion  that  this  is  not  a 
proper  case  of  mandamus  to  be  entertained  by  this  court.  We 
do  not  quite  understand  the  ground  of  this  suggestion.  If  it 
be  that  the  secretary  of  state  is  performing  his  duty,  and  not 
refusing  to  perform  any  duty,  and  that,  therefore,  we  have 
naught  to  do  with  him,  that  brings  the  consideration  right 
down  to  our  position;  that  is,  that  we  dismiss  the  writ  because 
the  alleged  enjoined  duty  is  not  indeed  so  enjoined.  But  if 
sonditions  were  reversed,  and  the  secretary  were  indeed  refus- 
ing to  perform  a  duty  clearly  enjoined  upon  him  as  a  result  of 
his  office,  we  understand  that  a  mandamus  would  lie.  (Ckxle 
Civ.  Proc.,  §  666.)    And  we  see  no  reason  why  it  should  not 
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lie  upon  the  refusal  of  the  secretary  at  a  time  when  the  writ 
would  have  the  effect  of  accomplishiDg  the  performance  of  the 
enjoined  duty  by  the  secretary,  instead  of  waiting  for  the  time 
when  it  was  too  late  for  performance,  and  the  evil  results  of  the 
nonperformance,  if  any  there  were,  had  become  accomplished 
facts,  and  irremediable.  These  duties  of  the  secretary  of  state, 
under  the  election  laws,  are  ministerial,  and  not  judicial,  and 
we  do  not  understand  that  decisions  of  courts  are  in  point  which 
refused  tnandamua  or  injunction  sought  to  be  directed  to  judi- 
cial officers  to  command  them  how  to  perform  judicial  acts* 
that  is,  deciding  for  such  judicial  officers  which  of  two  or  more 
courses  they  should  pursue,  the  pursuance  of  which  rested 
within  their  judicial  discretion.  Such  case?,  not  here  in  point, 
are  found  in  Oainea  v.  Ihompson,  7  Wall.  347,  and  the  cases 
there  cited.  The  books  are  full  of  decisions  to  the  same  effect. 
The  distinction  between  these  cases  and  that  before  us  is  per- 
fectly apparent,  and  does  not  need  comment.  The  following 
is  quoted  in  Oaines  v.  Tkompsorif  7  Wall.  347,  from  State  of 
Miasissippi  v.  Johnson^  4  Wall.  475:  *' A  ministerial  duty,  the 
performance  of  which  may,  in  proper  cases,  be  required  of  the 
head  of  a  department  by  judicial  process,  is  one  in  respect  to 
which  nothing  is  left  to  discretion.  It  is  a  simple,  definite 
duty,  arising  under  circumstances  admitted  or  proved  to  exist 
and  imposed  by  law.''  So,  in  the  case  at  bar,  the  duty  of  the 
secretary  of  state,  under  the  law  of  1889,  is  ^'a  simple,  definite 
duty,  arising  under  circumstances  admitted  or  proved  to  exist, 
and  imposed  by  law,''  if  the  law  of  1889  is  in  force;  and 
whether  that  law  is  in  force  as  to  this  matter  is  the  question 

before  us. 
We  have  said  thus  much  upon  this  branch  of  the  case.     It 

was  not  mentioned  by  counsel,  and  we  should  not  have  treated 
it  had  it  not  been  an  occasion  for  disagreement  among  the  mem- 
bers of  this  court.  It  is  quite  true  that  the  contention  of  re- 
lator's counsel  was  not  strenuous,  and  they  made  no  vigorous 
effort  to  support  the  position  of  their  client.  Indeed,  it  may 
as  well  be  as  frankly  stated  in  this  opinion,  as  it  was  in  the 
argument  of  counsel,  that  the  counsel  considered  that  it  was 
not  so  important  how  this  case  was  decided  as  that  it  be  decided. 
But  we  do  not  think  that  this  is  a  reason  for  our  not  deciding 
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it  at  all.  The  contention  is  here  made  by  the  record,  and  we 
have  quoted  the  affidavit  on  the  application  in  full;  and,  exam- 
ining the  case  upon  the  record,  we  think  that  there  is  sufficient 
therein  to  entitle  both  parties  to  a  decision.  In  consideration 
of  the  view  that  we  take  of  the  merits  of  this  application  no 
harm  would  be  done  in  this  case  if  we  expressed  no  opinion  as 
to  whether  the  duty  is  enjoined  upon  the  secretary  to  follow 
the  said  certain  provisions  of  the  law  of  1889  which  are  under 
consideration.  But  cases  could  readily  arise  where  great  harm 
would  occur  if  the  court  were  to  stand  idly  by,  and  refuse  a 
decision  to  an  applicant  for  mandamus,  who  sought  to  compel 
an  officer  to  do  a  ministerial  act,  and  sought  to  compel  him  at 
the  only  time  when  the  doing  thereof  would  be  effective.  Take, 
for  example,  the  case  of  Stale  v.  Tooker  (decided  by  this  court 
September  24,  1894),  antey  p.  8.  There  the  secretary  of  state 
did  not  publish  a  proposed  amendment  to  the  constitution  in 
the  time  required  by  the  constitution.  If,  in  time  to  make  that 
required  publication,  application  had  been  made  In  this  court 
stating  that  the  secretary  refused  to  make  such  publicatiouy 
and  would  not  make  it,  as  required  by  law,  we  are  of  opinion 
that  the  court  would  issue  a  mandamus  requiring  him  to  do  so, 
and  would  not  wait  to  determine  whether  or  not  he  should  do 
so  until  some  future  time  when  litigation  arose,  and  when  it 
was  too  late  to  require  the  performance  of  that  defined  duty. 

Coming  to  the  merits  of  this  application,  the  position  of  the 
relator  is  simply  this:  The  law  of  1889  must  now  obtain, 
because  tlie  law  of  1891  is  unconstitutional  and  void,  and  is 
not  a  law.  It  is  uncoustitutional  because  it  is  special  l^isla- 
tion,  and  prohibited  by  the  provisions  of  the  constitution, 
which  states  that  the  l^islative  assembly  shall  not  pass  any 
local  or  special  laws  in  any  of  the  following  enumerated  cases, 
among  others:  The  opening  or  conducting  of  any  election,  or 
designating  the  place  of  voting.  The  suggestion  is  made  that 
this  law  of  1891  is  invalid,  as  falling  under  the  ban  of  this 
prohibition,  in  that  it  is  a  special  law  as  to  conducting  an  elec- 
tion. As  above  noticed,  the  contention  to  this  effect  was  not 
at  all  strenuous,  and  we  are  of  opinion  that  it  clearly  cannot 
be  sustained.  In  the  case  of  In  re  Dewar^s  Edate,  10  Mont. 
426,  this  court  had  under  consideration  an  act  of  the  legisla- 
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tare  changing  the  fees  of  a  public  administrator.  It  was  sought 
to  apply  to  that  act  of  the  legislature  the  provisions  of  the 
restriction  act  of  CongresSi  which  controlled  our  legislature 
then,  as  does  the  constitution  above  cited  now.  In  that  case 
we  said:  ''The  restriction  act  forbade  only  the  passing  of  any 
local  or  special  law  upon  the  subject  indicated.  The  only 
inquiry,  therefore,  before  us  is  whether  the  act  of  September 
14^  1887,  was  local  or  special.  The  operation  of  the  act  is 
not  upon  any  particular  person  or  officer,  nor  in  any  certain 
locality  or  localities  in  the  territory.  It  applies  to  all  executors 
and  administrators,  public  and  private,  throughout  the  terri- 
tory. What  shadow  or  pretense  of  reason  there  is  to  pro- 
nounce this  act  local  or  special  is  not  apparent  to  us.  On  the 
other  band,  that  it  is  not  local  or  special  seems  to  us  perfectly 
dear,  and  so  undisputably  sustained  by  the  decisions  that  to 
discuss  the  proposition  or  review  the  cases  would  be  an  uniu- 
structive  compiling  of  elementary  and  well-understood  law. 
Suffice  to  refer  to  a  few  authorities:  State  v.  ParaonSy  40 
N.  J.  L.  1;  Wheeler  v.  Philadelphia,  77  Pa.  St.  338;  McAunieh 
V.  Missisaippi  etc.  R.  22.  (%.,  20  Iowa,  338;  Haehel  v.  Burling^ 
toUy  30  Iowa,  232;  I(ywa  B.  R.  Land  Co,  v.  Soper,  39  Iowa, 
112;  Little  Rock  eto.  Ry.  Co.  v.  Hanniford,  49  Ark.  291;  Duw 
V.  Beiddman,  49  Ark.  325;  Montague  v.  SiaJLe,  64  Md.  481; 
Abeel  v.  (Xarh,  84  Cal.  226;  State  v.  MUler,  100  Mo.  439; 
Longan  v.  County  of  Solano,  65  Cal.  122;  Brooke  v.  Hyde,  37 
Cal.  366;  Humee  v.  Miaaomi  Pac.  Ry.  Co.,  82  Mo.  221;  52 
Am.  Rep.  369;  Skinner  v.  Bogert,  42  N.  J.  L.  407;  Emng  v. 
HobUtzeVe,  85  Mo.  64;  State  v.  ToUe,  71  Mo.  650;  Darrow  v. 
People,  8  Col.  417;  Inre  Church,  92  N.  Y.  1;  StaU  v.  Eawkina, 
44  Ohio  St.  98;  and  many  cases  in  Sedgwick  on  Statutory  and 
Constitutional  Law,  534,  535,  539,  notes.''  {In  re  Dewar^a 
Estate,  10  Mont.  442,  443.) 

Looking  at  the  act  of  the  legislature  as  to  the  capital  loca- 
tion ballot  from  the  point  of  view  of  the  prohibition  of  the 
constitution,  it  is  seen,  in  the  language  of  the  Dewar  case,  that 
the  operation  of  the  act  is  not  upon  any  particular  person  or 
officer,  nor  in  any  certain  locality  or  localities  in  the  state. 
It  applies  to  all  persons  alike.  It  is  not  a  local  law.  It  ex- 
tends over  the  whole  state.    It  applies  to  every  county,  every 
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precmct,  and  every  voter.  Every  voter  in  the  state  casts  his 
votes  for  the  capital  under  its  provisions.  There  is  no  sug- 
gestion made  as  to  why  it  should  be  considered  a  special  law, 
and  no  reason  to  this  effect  occurs  to  us.  Although  the  law  of 
1889  was  adopted  by  the  constitution,  it  was  a  law  only  until 
changed  by  future  legislation.  It  was  not  wholly  suitable 
and  applicable  to  this  capital  election.  In  these  details  the 
law  of  1891  made  some  changes.  It  operates  uniformly  upon 
all  persons  who  are  brought  within  the  relations  and  circum- 
stances provided  for  by  it.  It  is  said  in  McAvnich  v.  Mim»' 
%ippi  etc.  iZ.  R.  Co.,  20  Iowa,  343,  in  speaking  of  a  law 
contended  to  be  special:  ^^It  applies  to  all  railroad  corpora* 
tions  now  in  existence,  or  which  may  hereafter  exist,  and  is 
just  as  general  and  uniform  as  it  would  be  if  applied  to  all 
common  carriers;  and,  in  the  latter  case,  it  is  conceded  by  ap- 
pellant's counsel  in  their  printed  argument,  the  law  would  be 
valid.  Very  many  laws,  the  constitutionality  of  which  is 
not  doubted,  do  not  operate  alike  upon  all  citizens  of  the  state. 
Take  the  case  of  the  general  laws  for  the  incorporation  of 
cities  and  towns,  which  is  one  of  the  special  cases  enumerated 
in  article  3,  section  30,  iupra^  in  which  the  laws  must  be  gen- 
eral and  of  uniform  operation.  By  these  laws  certain  rights, 
powers,  and  privileges  are  conferred  upon  cities  of  the  first 
class,  of  which  there  are  but  three  or  four  in  the  state.  Cer« 
t«in  other  different  and  less  powers  and  privileges  are  conferred 
upon  cities  of  the  second  class,  and  still  different  and  less  upon 
towns.  The  same  is  true  of  corporations  organized  for  differ* 
ent  purposes.  Each  class  has  its  powers  and  privileges,  dif- 
ferent from  the  other.  These  laws  are  general  and  uniform, 
not  because  they  operate  upon  every  person  in  the  state,  for 
they  do  not,  but  because  every  person  who  is  brought  within 
the  relations  and  circumstances  provided  for  is  affected  by  the 
law.  They  are  general  and  uniform  in  their  operations  upon 
all  persons  in  the  like  situation,  and  the  fact  of  their  being 
general  and  uniform  is  not  affected  by  the  number  of  persons 
within  the  scope  of  their  operation."  (Pages  343,  344.)  So 
with  our  act  of  the  legislature  of  1891;  it  operates  alike  and 
uniformly  upon  all  persons  and  places  brought  within  its 
purview.     The  law  is  not  special,  and  is  not  unconstitutional. 
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Tbat  there  is  a  proper  case  before  us  for  the  expreBsion  of  this 
view  we  have  attempted  to  show  above*  It  is  ordered  that 
the  writ  be  dismissed. 

Pbmberton,  C.  J.|  concurred, 

HabwooB)  J.,  dissenting. — ^This  proceeding  ought  to  have 
been  dismissed  without  considering  and  deciding  the  questions 
presented  thereby^  because,  according  to  the  course  of  law  and 
practice,  these  questions  are  not  now  properly  before  this  court 
for  determination.  Neither  the  writ  of  mandamua  nor  in- 
junction can  be  legally  invoked  as  an  indirect  method  of 
instructing  or  advising  officers  of  the  executive  department  as 
to  duties  imposed  upon  them  by  law,  and  in  what  manner 
they  shall  perform  the  same,  especially  in  cases  like  the  one 
at  bar,  wherein  the  officer  asserts  his  intention  to  perform  the 
duties  required  when  the  time  arrives  for  his  action.  {Oaine$ 
v.  ITiompson^  7  Wall.  347;  Arberry  v.  Beavef's,  6  Tex.  457; 
65  Am.  Dec.  791.)  Nor  can  the  consideration  of  courts  be 
l^ally  invoked  to  determine  a  mere  dispute  raised  by  an 
individual  with  an  officer  as  tb  what  particular  public  duties 
the  law  imposes  upon  his  office  for  future  execution.  The 
facts  presented  in  this  case  show  simply  such  a  dispute,  rais- 
ing a  feigned  issue  for  the  purpose  of  drawing  from  this  court, 
if  possible,  an  autlioritative  judicial  response  determining  the 
same,  and  thereby  to  instruct  and  direct  the  secretary  of  state 
in  the  future  performance  of  his  duties  on  the  subject  .men- 
tioned. The  courts  have  uniformly  refused  to  entertain  and 
respond  to  that  character  of  issues,  whether  sought  to  be  pre- 
sented by  mandamus  or  injunction.  Therefore,  in  my  opin- 
ion, this  proceeding  should  have  been  dismissed  with  that 
remark,  and  without  deciding  the  dispute  sought  to  be  pre- 
sented for  determination.  The  writ  of  mandamua  lies  in  cases 
(where  there  is  no  other  plain,  speedy,  and  adequate  remedy) 
to  compel  the  performance  of  ministerial  acts  enjoined  upon 
an  officer  by  law,  which  acts  the  proper  officer  refuses  to  per- 
form. This  proceeding  involves  no  such  case.  Nor  is  it  even 
so  pretended  in  the  argument  thereof  by  relator's  counsel. 
The  case  presented  by  relator's  petition,  in  substance,  is  that 
the  permanent  location  oi  the  capital  or  seat  of  government  of 
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this  state  being  a  question  required  by  law  to  be  submitted  to 
the  qualified  electors  thereof  at  the  next  ensuing  general  elec- 
tion,  and  the  secretary  of  state  being  required  by  law  to  per- 
form certain  official  acts  in  relation  to  the  submission  of  that 
question,  he  must,  by  careful  consideration  of  the  provisions 
of  the  law,  and  perhaps  by  availing  himself  of  legal  counsel, 
ascertain  what  acts  or  duties  the  law  prescribes  for  him  to 
perform  in  reference  to  that  subject;  that  in  view  of  those  con- 
ditions it  appears  relator^  a  citizen  and  qualified  elector,  called 
upon  the  secretary  of  state,  and  inquired  of  him  how  he  pro- 
posed to  discharge  said  duties.  If  the  secretary  of  state  had 
replied  that  he  proposed  to  dischai^  those  duties  as  the  law 
prescribed  it  would  then  have  been  difficult  for  relator  to 
have  raised  any  controversy  with  the  secretary  upon  the  sub- 
ject. In  such  event  relator  would  have  been  unable  to  ao- 
complish  the  end  sought,  that  is,  to  raise  a  dispute  with  the 
secretary  of  state  as  to  what  the  law  requires  of  him  in  the 
premises,  and  bring  that  controversy  immediately  into  court 
for  decision,  unless  relator  had  applied  to  the  court  by  way  of 
writ  of  mandamuB  to  compel  the  secretary  of  statB  to  narrate 
to  relator  or  his  counsel,  in  detail,  all  of  the  acts  and  things 
which  the  law  required  of  him  on  that  subject,  as  he  under- 
/  stood  it     But  the  secretary  of  state,  having  informed  himself 

of  the  duties  devolving  upon  his  office  in  this  matter,  oblig- 
ingly pointed  out  to  his  interrogator  the  law  governing  his 
action,  and  the  particular  acts  he  must  perform  in  order  to 
fulfill  its  requirement,  as  the  secretary  of  state  understood  it 
And  according  to  the  decision  of  the  majority  of  this  court  the 
secretary  had  so  carefully  considered  the  various  provisions  of 
law  on  this  subject  as  to  be  correct  in  his  interpretation  of 
them  in  ascertaining  his  duties  in  the  premises*  The  time 
had  not  yet  arrived  for  action  by  the  secretary  of  state  when 
he  was  thus  interrogated  by  the  relator,  but  his  duties  were  to 
be  performed  in  the  future.  He  neither  refuse  I  nor  proposed 
to  neglect  the  performance  of  any  duty  in  the  premises  re- 
quired of  him  by  law,  as  he  had  ascertained  and  understood 
the  requirements  of  law;  but,  on  the  contrary,  asserted  his 
purpose  to  discharge  all  of  these  duties  at  the  time  and  in  the 
manner  prescribed.    But,  as  appears,  in  order  to  bring  a  case 
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iDio  court,  and  procare,  if  possible,  a  judicial  decisioOi  in  ad- 
vance of  any  action  on  the  part  of  the  secretary  of  state,  either 
affirming  the  correctness  of  the  secretary's  interpretation  of 
the  laws  relating  to  the  submission  of  said  question  or  point- 
ing out  some  error  therein,  relator  demanded,  as  he  alleges, 
tliat  the  secretary  of  state,  when  the  time  for  action  on  his 
part  should  arrive,  shall  do  otherwise  than  his  counsel,  con- 
sideration, and  judgment  had  led  him  to  believe  the  law  re- 
quired of  him  in  discharging  his  public  duties  on  that  subject. 
In  other  words,  the  demand  was  that  the  secretary  of  state 
should  adopt  and  follow  another  interpretation  of  the  law, 
proposed  or  suggested  by  the  relator;  and,  upon  the  secretary 
declining  to  comply  with  such  demand,  or  declining,  rather, 
to  promise  to  adopt  and  follow  the  interpretation  suggested  by 
relator,  who  assumed  the  role  of  interrogator  and  counselor  of 
the  secretary  of  state,  relator  straightway  brings  into  this  court, 
under  the  name  and  style  of  a  mandamus  proceeding,  the  dis- 
pute which  he  had  thus  raised  with  the  secretary,  and  seeks 
from  this  court  a  response  as  to  whether  relator's  contention  is 
correct,  or  whether  the  secretary  of  state  had  rightly  inter- 
preted the  provisions  of  the  law  on  the  subject  under  discussion* 
In  the  presentation  of  the  case  relator's  counsel  frankly  admit 
that  they  are  quite  indifferent  as  to  which  way  the  decision 
may  turn,  so  that  there  is  a  decision  of  the  dispute,  carrying 
the  authority  and  weight  of  a  determination  of  this  tribunaL 
They  wished  merely  to  pro)K)und  to  this  court  the  question 
which  relator  has  rais^  with  the  secretary  of  state,  and  re- 
ceive a  response  in  the  form  and  bearing  the  weight  of  a  judi- 
cial determination  by  this  court  as  to  which  of  the  two  possible 
interpretations  of  the  law  must  be  followed  by  the  executive 
department  of  this  state  in  discharging  in  the  future  its  pub- 
lic duties  on  that  subject;  in  a  case,  too,  where  the  particular 
officer  of  that  department  whose  duty  it  is  to  act  has  signified 
his  intention  and  determination  to  act  fully  as  the  law  pre- 
scribes. 

It  is  needless  to  do  more  than  state  the  case,  with  the  cir- 
cumstances of  its  production,  to  show  at  once  the  entire  lack 
of  a  legitimate  cause  for  judicial  determination  set  forth 
therein.    Nor  can  the  form  of  verbiage,  nor  the  device  of 
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feigned  demand,  infuse  into  it  the  substance  of  such  a  cause. 
Those  devices  only  give  it  the  mere  sound  of  a  proceeding  in 
mandamuB.  Relator  shows  no  substantial  grievance  whatever, 
either  public  or  private,  to  be  redressed,  unless  it  be  a  mental 
grievance.  Hia  only  grievance  is  that  his  mind  is  not  quite 
clear  as  to  whether  the  secretary's  mind  is  clear  on  the  subject 
of  his  duties  in  presenting  the  capital  question  to  the  people. 
The  secretary  of  state  shows,  in  his  answer  and  presentation  of 
his  counsel,  that  he  has,  with  much  care  and  caution,  sought 
out  and  arrived  at  a  conclusion  as  to  what  duties  devolve 
upon  his  office  in  this  matter.  He  expresses  no  doubt  about 
the  correctness  of  his  conclusion,  and  asserts  his  purpose  to 
discharge  those  duties  fully,  unless  interfered  with  by  some 
superior  power.  Relator  hopes  the  secretary  is  right,  but  still 
he  gives  this  court  to  understand  that  there  is  a  doubt  in  hia 
mind — not  exactly  a  reasonable  doubt,  which  he  or  his  coun- 
sel can  well  explain,  or  by  reason  of  which  they  insist  with 
emphasis  on  another  interpretation,  yet  a  vague  doubt,  accom- 
panied by  a  slight  fear  that,  if  some  one  in  the  future  should 
question  the  action  of  the  secretary  of  state,  it  might  occasion 
some  inconvenience,  haunts  the  mind  of  relator,  as  his  counsel 
inform  this  court — which  doubt  and  fear  can  only  be  dispelled, 
and  relator's  mind  set  at  rest  by  a  decision  of  this  tribunal. 
Such  is  the  case  presented,  and  nothing  more.  There  is  no 
sanction  in  practice  or  precedent  to  warrant  the  entertainment 
and  judicial  consideration  and  determination  of  the  question 
thereby  propounded,  unless  this  court  propose  to  institute  the 
practice  of  solemnly  handing  down  responses  to  legal  proposi* 
tions  which  might  in  the  future  be  involved  in  some  cases. 
Something  on  the  style  of  retponsa  prudentum^  in  vogue 
amongst  the  Roman  jurists,  but  entirely  distinguished  there- 
from,  because  the  responsa  prudenium  **  was  not  of  the  bench, 
but  of  the  bar'';  the  opinions  of  learned  jurists,  not  decisions 
promulgated  by  and  endowed  with  the  weight  of  judicial  au- 
thority. (Maine's  Ancient  Law,  32;  1  Kent's  CommentarieSi 
230.)  In  the  case  of  Oainea  v.  T/umpHoUy  7  Wall.  347,  Mr. 
Justice  Miller,  delivering  the  unanimous  opinion  of  the  court, 
approvingly  quotes  from  the  case  of  Commissioner  of  Patents 
V.  Whitdy,  4  Wall.  622,  the  language  of  Chief  Justice  Tauey^ 
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as  follows:  *'  Some  of  the  obeervationa  of  Chief  Juatioe  Taney, 
in  delivering  the  opinion  in  the  former,  are  so  pertinent  to  the 
ease  before  us,  and  state  so  well  the  relations  of  the  judicial 
branch  of  the  government  to  the  officers  engaged  in  the  execu- 
tive branch,  that  they  may  well  be  reproduced  here.  Speak* 
ing  of  the  functions  of  these  officers  he  says:  ^In  general, 
such  duties,  whether  imposed  by  act  of  Congress  or  by  resolu- 
tion, are  not  mere  ministerial  duties.  The  head  of  an  execu- 
tive department  of  the  government,  in  the  administration  of 
the  various  and  important  concerns  of  his  office,  is  continually 
required  to  exercise  judgment  and  discretion.  He  must  exer- 
cise his  judgment  in  expounding  the  laws  and  resolutions  of 
Congress  under  which  he  is  required  to  act.'  'If,'  he  says,  'a 
suit  should  come  before  this  court  which  involved  the  con- 
struction of  any  of  these  laws,  the  court  certainly  would  not 
be  bound  to  adopt  the  construction  given  by  the  head  of  the 
department;  and,  if  they  supposed  his  decision  to  be  wrong, 
they  would,  of  course,  so  pronounce  their  judgment.  But  this 
judgment,  upon  the  construction  of  the  law,  must  be  given  in 
a  case  in  which  they  have  jurisdictiou,  and  in  which  it  is  their 
duty  to  interpret  the  acts  of  Congress,  in  order  to  ascertain  the 
rights  of  the  parties  before  them.  The  court  could  not  enter- 
tain an  appeal  from  the  decision  of  one  of  the  secretaries,  nor 
revise  his  judgment  in  any  case  where  the  law  authorized  him 
to  exercise  judgment  or  discretion.  Nor  can  it  by  mandamua 
act  directly  upon  the  officer,  and  guide  and  control  his  judg- 
ment or  discretion  in  the  matters  committed  to  his  care,  in  the 

ordinary  exercise  of  his  official  duties The  interference 

of  the  courts  with  the  performance  of  the  ordinary  duties  of 
the  executive  departments  would  be  productive  of  nothing  but 
mischief,  and  we  are  quite  satisfied  that  such  a  power  was 
never  intended  to  be  given  them.'  To  the  same  effect  are  also 
the  cases.  United  States  v.  Seaman^  17  How.  226;  United 
States  v..  Outhriej  17  How.  284;  United  States  v.  Commissioner 
of  Land  OffioSy  6  Wall.  663."  Indeed,  the  whole  opinion  of 
Mr.  Justice  Miller  in  that  case  might  be  pertinently  quoted 
here  as  showing  that  in  entertaining  and  judicially  treating  the 
dispute  presented  in  the  case  at  bar  thi^  court  has  departed 
very  far  from  the  judicial  province.    To  the  same  effect  also 
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is  the  holding  of  the  supreme  oourt  of  the  United  States  iu  the 
case  of  Deoaiur  y.  Paulding^  14  Pet.  497.  Bat,  as  before 
observed,  I  apprehend  the  controversy  presented  by  relator  in 
this  case  is  so  obviously  outside  of  the  province  of  judidal 
cognizance  that  it  ought  to  require  no  citation  of  authority  to 
establish  that  suggestion.  But  the  entertainment  and  decision 
of  this  case  sets  the  precedent,  and  establishes  the  practice  for 
its  kind  in  this  jurisdiction.  Therefore,  the  way  is  open  to 
call  upon  the  judiciary  to  decide  disputes  which  individuals 
may  raise  with  public  officers  as  to  their  public  duties,  pre- 
scribed  by  law  for  future  execution,  and  which  the  officer  in 
no  manner  proposes  to  neglect  But,  in  order  to  instruct  them, 
or  to  obtain  a  judicial  holding,  in  advance  of  their  action,  and 
in  an  ex  parte  proceeding,  that  the  course  about  to  be  pursued 
is  correct  beyond  all  future  question,  let  the  person  so  desiring 
inquire  what  the  officer  proposes  to  do  in  respect  to  the  subject, 
and  dispute  the  correctness  of  his  view,  and  demand  that  he 
do  otherwise,  however  unfounded.  There  you  have  a  case  on 
all  fours  like  the  present  one  for  judicial  consideration  and 
determination.  This  fashion  of  feigned  dispute  will  no  doubt 
be  frequently  resorted  to  in  this  jurisdiction  as  a  convenient 
method  of  obtaining  judicial  decisions  before  action  of  the 
officer  is  taken,  and  before  cases  actually  arise,  ^' to  save  future 
inconvenience.''  It  would  apply  conveniently  to  tax  levies 
and  sales,  to  quiet  titles,  etc,  to  questions  as  to  issuing  of 
bonds,  sale  of  state  lands,  elections,  and  a  multitude  of  other 
cases  wherein  officers  of  the  executive  department  must  per- 
form public  duties.  Such  actions  will  be  brought  for  the  pur- 
pose of  instruction  and  repose.  But,  in  my  opinion,  as  said 
in  Oaines  v.  Thompscn^  7  Wall.  347,  such  '^interference  of 
courts  with  the  performance  of  the  ordinary  duties  of  the 
executive  departments  would  be  productive  of  nothing  but 
mischief.'' 
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NEILL  ET  AL.,  Bebpondents,  v.  JORDAN,  Appellant. 

'  [Bnbmitted  Mfty  28, 1894.    Decided  October  8, 18M.] 

TowjiaiXB— Boimdaty  2ines-^«f  oey.— A  bonndary  line  of  a  townsite  established 
by  a  annreyor  appointed  to  Bunrey  and  plat  a  townslte  granted  to  the  probate 
Judge  ai  troBtee,  shoold  not  be  held  as  officially  fixed  by  Tirtae  of  such  snrrey,  so 
as  to  enable  the  owner  of  adjoining  land  to  shift  his  bonndary  line  from  that 
fixed  by  a  goTemment  sarrey,  to  that  of  the  toimsito  snrreyor,  and  thereby 
elaim  the  interrening  land. 

Bamx— ifwCmcfions— £rarm2^BS  srror.— Error  in  an  inslnution  is  harmleBS  where 
the  ooort^  in  stating  generally  that  the  main  issne  presented  was  whether  the 
land  in  controTersy  was  sitnated  within  the  townsite  as  granted  to  the  probate 
Jndg^  or  in  the  seetion  as  described  in  defendant's  answer,  inadTortsntly  mis- 
described  the  land  wherein  de£Bndant  by  answer  claimed  the  tract  in  contro- 
Tersy was  Bitoated. 


Appeal  from  First  Judicial  Didriet,  LewiB  amd  Garke 
OounJtg. 

Ejectment  to  recover  posseusion  of  town  lots*  The  cause 
was  tried  before  Buck,  J.  PlaintiflSb  had  judgment  below. 
A£Srmed. 

T.  J.  Wahh,  for  Appellant 

BmiOi  &  Wordy  for  Bespondents. 

Per  Curiam. — ^The  issue  in  this  case^  as  well  as  the  ques- 
lions  presented  by  this  appeal,  is  similar  to  those  heretofore 
considered  and  determined  in  the  case  of  Brooke  v.  Jordan,  14 
Mout.  375y  in  which  case  last  mentioned  a  motion  for  rehear- 
ing was  filed^  and  reserved  for  consideration  along  with  this 
appeal. 

But,  on  submission  of  this  appeal,  appellant's  counsel  pre- 
sented, as  applicable  to  both  cases,  considerations  not  treated 
in  the  former  case^  as  follows:  That  inasmuch  as  the  estab- 
lishment of  the  section  lines  by  the  surveyor  appointed  by  the 
government  to  survey  and  sectionize  the  public  domain  is  held 
to  be  final,  under  the  act  of  Congress  and  decisions  relating  to 
that  subject,  although  there  might  subsequently  be  discovered 
some  error  in  the  establishment  of  such  exterior  or  subdivision 
section  lines  as  the  government  surveyor  was  required  to  es- 
tablish by  monuments,  therefore,  by  analogy,  the  surveyor 
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appointed  to  survey  and  plat  a  townsite  granted  to  the  pro- 
bate judge,  as  trustee,  under  the  provisions  of  the  law  relating 
to  that  subject,  should  be  considered  as  acting  oflBcially  in 
platting  such  townsite;  and  his  establishment  of  a  boundary 
line,  such  as  the  west  boundary  of  the  townsite,  should  be 
held  as  finally  fixing  that  boundary  line,  although  the  plat  fell 
short  of  the  section  line,  which,  in  fact,  bounded  on  the  west 
the  land  granted  for  townsite  purposes;  hence,  that  the  holder 
of  adjoining  land  could  shift  his  boundary  line  from  that  fixed 
by  the  government  survey,  down  to  the  so-called  boundary  of 
the  townsite  fixed  by  the  townsite  surveyor,  and  claim  the  in- 
tervening land.  On  the  same  theory  we  suppose  that  if  the 
surveyor  of  the  townsite  should  overreach  the  limits  of  the 
land  granted  for  townsite  purposes,  and  plat  ground  in  some 
adjoining  piece  owned  by  a  private  individual,  the  act  of  the 
townsite  surveyor  would  be  final,  and  divest  such  individual  of 
his  land  so  platted,  because  the  surveyor  of  the  townsite  acted 
in  an  ofiicial  or  quagi  official  relation  in  platting  the  same;  and 
we  suppose,  on  the  same  theory,  if  only  a  part  of  the  land 
granted  for  townsite  purposes  were  platted  by  the  surveyor 
appointed  for  that  purpose,  that  would  fix  and  determine  the 
area  of  the  townsite,  although  it  fell  far  short  of  extending  to 
the  limits  granted  for  townsite  purposes,  and  owners  adjoining 
the  townsite  could  move  their  lines  up  to  the  line  where  the 
surveyor  ceased  to  plat  the  townsite.  We  think  the  deduc- 
tions counsel  for  appellant  seeks  to  have  adopted  on  this  point 
are  somewhat  specious,  and  the  force  of  the  same  is  destroyed 
by  his  own  contention,  supported  by  citations,  that  the  section 
lines  established  by  the  government  survey  are  held  to  be  the 
proper  criteria  for  settling  disputes  as  to  the  locus  in  guo  of 
various  tracts  of  land.  We  still  think  the  true  exterior  and 
subdivision  section  lines  established  by  the  government  survey, 
and  ascertained  by  competent  proof,  should  govern  in  decid- 
ing a  controversy  of  the  character  presented  in  this  case. 

The  court,  in  stating  generally,  in  its  charge  to  the  jury, 
the  issue  presented  for  determination  in  this  case,  erroneously 
described  the  tract  of  land  wherein  defendant,  by  answer, 
claimed  the  lots  in  controversy  were  situate.  This  is  assigned 
by  appellant  as  error;  but  the  error  was  palpably  inadvertent, 
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and,  we  tliiiik,  entirely  UDprejudicial  to  defendant.  It  is 
plain^  from  reading  the  instructions,  that  the  court  was  merely 
saying  to  the  jury  that  the  main  issue  in  the  case  was  whether 
the  land  iu  controversy  was  situated  in  the  towusite  of  Helena, 
as  granted  to  the  probate  judge,  as  trustee,  or  over  in  the  sub- 
division of  the  section  owned  by  defendant,  as  described  in 
his  answer;  and,  if  the  jury  had  found  for  defendant,  its  find- 
ing, of  course,  would  have  been  referred  to  the  issue  presented 
by  the  pleadings,  which,  in  effect,  would  have  been  that  the 
laud  in  controversy  was  situate  in  defendant's  tract  of  land,  as 
described  in  his  answer. 

The  judgment  and  the  order  overruling  defendant's  motion 

for  new  trial  will  therefore  be  affirmed, 

Affhtned. 


WOLF,  Respondent,  v.  GREAT  FALLS  WATER 
POWER  AND  TOWNSITE  COxMPANY  et  al., 
Appellants. 

[Babmitted  FebrnuT  34, 1893.    Decided  October  22, 1894.] 

Pbaoixob— £}<(ry  of  jtidgnuftt-^Dunnissal, — ^A  Judgment  rendered  and  entered, 
bat  entered  by  the  clerk  in  tbe  "  Minute-book,"  instead  of  the  book  labeled 
"Judgment  by  tbe  court,"  is  not  invalid  on  that  account,  especially  between 
the  parties,  so  as  to  require  an  appeal  therefrom  to  be  dismissed. 

BAMB—Appeal—Insu^iciefU  gi-aund  for  dismissal.— 'The  trial  court  amended  its 
Judgment  on  motion  of  the  defendant  to  correct  cerrain  defects  therein. 
An  appeal  was  taken  by  the  defendant  from  the  original  Judgment,  and  also 
from  the  order  of  the  court  denying  his  motion  for  a  new  trial.  I£eld^  that  as 
this'appeal  brought  the  whole  case  before  the  court,  it  should  not  be  dismissed 
on  the  ground  that  it  should  have  been  taken  from  the  amended  Judgment, 
but  had  it  been  from  the  original  judgment  alone  the  rule  might  be  ochei^ 
wise. 

^vm—Spec^  perfonnafwe—Laches.—A.  party  suin^  for  the  specific  perform- 
ance of  a  contract  in  a  court  of  equity  must  show  that  he  has  been  ready,  de* 
sirons,  prompt,  and  eager  in  complying  with  his  part  of  the  contract,  or  in 
filing  his  bill  and  prosecuting  his  suit  for  relief,  in  case  of  failure  or  refusal 
to  fulfill  on  the  part  of  his  adversary,  or  show  good  and  sufficient  reason  for 
bis  delay  in  so  doing.  And  where  the  plaintiflf  waited  for  three  and  a  half 
years  after  his  cause  of  action  accrued,  before  he  brought  suit,  and  offered  no 
excuse  for  this  delay,  he  must  be  deemed  guilty  of  such  laches  as  to  debar  him 
of  equitable  relief. 

Baxs— Laches— Statute  of  limitations.— Alihonsh  a  party  brings  his  suit  within 
the  period  prescribed  by  the  statute  of  limitations,  he  may  yet  be  guilty  of  such 
laches  as  will  debar  his  right  to  relief  in  strictly  equity  cases,  as  in  a  suit  for 
the  speciflc  performance  of  a  contract.    (Uauwood,  J.,  dissenting.) 
You  XV.—* 
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Appeal  fivm  Eighth  Judicial  District^  Oascade  Oomty. 

Action  for  the  specific  performance  of  a  contract.    Judg- 
ment waa  rendered  for  the  plaintiff  below  by  Benton,  J. 
Reversed. 

Statement  of  the  facts  prepared  bj  the  Justice  delivering  the 
opinion: 

On  the  twenty-second  day  of  January,  1887,  the  plaintiff 
and  James  J.  Hill  and  Conrad  Gotzian,  and  their  wives, 
entered  into  the  following  agreement: 

'^  Abticles  of  Agreement  made  this  22nd  day  of  Janu- 
ary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
eighty-seven,  between  James  J.  Hill  and  Mary  T*  Hill,  his 
wife,  Conrad  Gotzian  and  Caroline  Gotzian,  his  wife,  by 
Charles  H.  Benedict,  their  attorney  in  fact,  all  of  the  city  of 
St.  Paul,  county  ot  Ramsey,  and  state  of  Minnesota,  all  parties 
of  the  first  part,  and  Jeremiah  Wolf,  of  Great  Falls,  county  of 
Choteau,  territory  of  Montana,  party  of  the  second  part,  im'^teM- 
ethf  that  the  said  parties  of  the  first  part  hereby  covenant  and 
agree  that  if  the  party  of  the  second  part  shall  first  make  the 
payments  and  perform  the  covenants  hereinafter  mentioned, 
on  his  part  to  be  made  and  performed,  the  parties  of  the  first 
part  will  convey  and  assure  to  the  party  of  the  second  part,  in 
fee  simple,  clear  of  all  encumbrance  whatever,  by  a  good  and 
sufficient  warranty  deed,  the  following  lot,  piece,  or  parcel  of 
ground,  situate,  lying,  and  being  in  the  town  of  Great  Falls, 
in  the  county  of  Choteau,  territory  of  Montana,  and  more  par- 
ticularly described,  according  to  the  plat  thereof  on  file  in  the 
office  of  the  recorder  in  and  for  said  Choteau  oounty,  as  follows, 
to  wit:  Lot  one  (1)  in  block  four  hundred  and  eleven  (411). 
It  is  hereby  mutually  understood  and  agreed  that  the  above 
premises  are  sold  to  said  second  party  for  improvement,  and 
the  said  party  of  the  second  part  agrees  and  obligates  himself, 
heirs,  and  assigns  that  he  or  they  will,  on  or  before  the  first 
day  of  August,  1887,  build  and  construct  a  frame  building,  of 
the  value  of  not  less  than  five  hundred  dollars  ($500),  and  that 
all  improvements  placed  on  said  premises  shall  remain  thereon, 
and  shall  not  be  removed  until  final  payment  of  the  considera- 
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tion  hereinafter  named.  And  the  said  party  of  the  second 
part,  in  consideration  of  the  premises,  hereby  covenants  and 
agrees  to  pay  to  the  said  parties  of  the  first  part  the  sum  of 
three  hundred  and  fifty  dollars  ($360),  lawful  money  of  the 
United  States,  in  the  manner  following:  Eighty-seven  and  ^ff^ 
dollars  (f  87.60)  on  the  execution  of  this  contract;  eighty-seven 
and  ^  dollars  ($87.60)  on  the  22nd  day  of  April,  1887; 
eighty-seven  and  -j^  dollars  ($87.50)  on  the22od  day  of  July, 
1887;  eighty-seven  and  ^  dollars  ($87.60)  on  the  22nd  day 
of  October,  1887 — with  interest  at  the  rate  of  ten  per  cent 
per  annum,  payable  semi-annually,  on  the  whole  sum  remain- 
ing from  time  to  time  unpaid,  and  to  pay  all  taxes,  assess- 
ments, or  impositions  that  may  be  legally  levied  or  imposed 
upon  said  land  subsequent  to  the  year  1886.  And  in  case  of 
the  £Biilure  of  the  said  party  of  the  second  part  to  make  either 
of  the  payments,  or  perform  any  of  tlie  covenants  on  his  part 
hereby  made  and  entered  into,  this  contract  shall,  at  the  option 
of  the  parties  of  the  first  part,  be  forfeited  and  determined, 
and  the  party  of  the  second  part  shall  forfeit  all  payments 
made  by  him  on  this  contract;  and  such  payment  shall  be 
retained  by  said  parties  of  the  first  part  in  full  satisfaction 
and  liquidation  of  all  damages  by  them  sustained,  and  they 
shall  have  the  right  to  re-enter  and  take  possession  of  the 
premises  aforesaid.  It  is  mutually  agreed  that  all  the  cove* 
nants  and  agreements  herein  contained  shall  extend  to  and  be 
obligatory  ufion  the  heirs,  executors,  and  administrators  and 
assigns  of  the  respective  parties.  In  witness  whereof  the  par* 
ties  to  these  presents  have  hereunto  set  their  hands  and  seals 
the  day  and  year  first  above  written. 

**  James  J.  Hill  and  Mary  T.  Hill,  his  wife, 
**  By  Their  Attorney  in  Fact,  Chas.  H.  Benedict. 
''Conrad  Ootzian  and  Caroline  Gotzian,  his  wife, 
''By  Their  Attorney  in  Fact,  Chas.  H.  Benedict. 

"Jeremiah  Wolp. 
"Signed,  sealed,  and  delivered  in  the  presence  of 

"  Eugene  P.  Hickey, 
"William  A.  Stephens." 

Afterward,  the  lot  in  controversy,  with  a  large  tract  of 
other  lands,  was  sold  to  the  defendant  company,  which  assumed 
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to  carry  out  and  perform  the  above  agreement  with  the  plain- 
tiff. The  evidence  shows,  and  the  oourt  finds,  that  the  plaintiff 
made  Init  one  payment  on  the  lot  in  controversy  during  the 
time  fixed  for  the  payments  thereof,  on  said  agreement;  that 
he  failed  to  pay  the  taxes  thereon  before  commencing  this 
suit,  amounting  to  sixty  dollars,  which  the  defendant  com{>any 
paid;  that  he  failed  to  complete  the  house  on  the  lot,  according 
to  the  terms  of  the  agreement,  but,  instead,  erected  a  house, 
which  he  did  not  complete,  of  the  value  of  about  three 
hundred  and  thirty  dollars.  The  plaintiff  entered  upon  the 
premises  in  controversy  at  the  time  of  the  execution  of  said 
agreement,  and  occupie<l  them  until  September  or  October  of 
the  same  year,  when  he  moved  to  his  ranch.  The  court  finds 
that  the  plaintiff  on  the  twenty-second  day  of  October,  1887, 
tendered  the  residue  of  the  purchase  money,  and  interest, 
which  he  had  failed  to  pay  at  the  times  specified  therefor  in 
said  agreement,  which  the  defendant  company  refused  to  accept. 
After  the  plaintiff  left  the  premises  the  defendant  company 
took  possession,  finished  the  house  which  plaintiff  erected 
thereon,  fenced  in  the  same,  and  planted  trees  thereon,  and 
has  ever  since  held  the  possession  thereof,  declaring  said  agree- 
ment forfeited.  On  the  twenty-ninth  day  of  April,  1891,  the 
plaintiff  commenced  this  suit  for  a  specific  performance  of  the 
contract  of  sale  of  the  said  lot  in  accordance  with  the  terms  of 
said  agreement.  Tlie  case  was  tried  by  the  co^irt  without  a 
jury.  The  court  made  a  good  many  findings  of  fact,  includ- 
ing the  facts  set  out  in  the  above  statement.  Among  other 
findings  of  fact  by  the  court  we  have  the  following:  "16.  That 
at  the  time  of  entering  into  the  contract  for  the  sale  of  the  lot 
in  controversy  the  vendors.  Hill  and  Gotzian,  were  the  owners 
of  a  large  amount  of  laud  in  the  neighborhood  of  said  lot, 
which  they  had  platted,  and  a  part  of  which,  being  six  in 
every  fourteen  lots,  they  were  engaged  in  selling  on  contracts 
similar  to  the  one  made  with  plaintiff.  1 7.  That  the  object 
and  purpose  of  such  vendors  in  such  contract,  requiring  the 
purchaser  to  erect  a  building,  was  to  secure  an  increase  in  the 
value  of  the  property  contiguous  thereto.  18.  That  the  plain- 
tiff knew  at  the  time  of  entering  into  the  contract  herein  of 
the  ownership  by  the  vendors  of  the  neighboring  property. 
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19.  That  the  erection  of  a  building  upon  the  lot  in  controversy 
would  tend  to  advance  tlie  market  value  of  the  neighboring 
property  owned  by  the  vendors.  20.  That,  at  the  time  such 
contract  was  declared  forfeited  by  the  defendant  Paris  Gibson, 
the  building  erected  ujion  such  lot  by  the  plaintiff  was  incom- 
plete^  in  this:  that  it  was  without  siding  or  comer  boards,  and 
that  such  building  was  the  only  improvement  made  thereon 
by  the  plaintiff.''  The  court,  upon  the  findings  of  fact,  ren- 
dered judgment  for  the  plaintiff,  for  si)ecific  performance,  upon 
his  paying  to  the  defendants  the  sums  due  them,  according 
to  the  terms  of  said  agreement.  The  defendants  filed  their 
motion  for  a  new  trial.  This  was  denied,  and  from  the  order 
of  the  court  refusing  a  new  trial,  as  well  as  the  judgment,  this 
appeal  is  prosecuted. 

A.  J.  Shores,  for  Appellants. 

Time  may  be  made  of  the  essence  of  a  contract  by  express 
stipulation,  or  it  may  arise  by  implication  from  the  nature  of 
the  property,  or  the  avowed  objects  of  the  seller  or  the  pur- 
chaser. (Taylor  v.  Longtoorth,  14  Pet.  175;  Cheen  v.  Coctf- 
faucZ,  10  Cal.  328;  70  Am.  Dec.  726;  MaHin  v.  Morgan,  87 
Cal.  203;  22  Am.  St.  Rep.  240;  Tilley  v.  Thomas,  L.  R.  3  Ch. 
61 ;  Haggeiiy  v.  Elyton  Land  Co.,  89  Ala.  428.)  Although 
the  plaintiff  had  alleged  and  proved  a  sufficient  excuse  for  his 
failure  to  perform  within  the  time  named  he  could  not  main- 
tain this  action  because  of  his  laches  in  filing  his  complaint. 
(Fry  on  S|)ecific  Performance,  730-37;  Ddavan  y.  Duncan, 
49  N.  Y.  490;  Knox  v.  SpraU,  23  Fla.  64.) 

Ed  L.  Bidiop,  for  Respondent. 

Whether  time  was  of  the  essence  of  the  contract  depended 
wholly  upon  the  intention  of  the  parties,  and  the  court  rightly 
found  that  it  was  not  the  intention  of  the  parties  that  time 
should  be  of  the  essence  of  this  contract.  (W»te  man  on 
S|)ecific  Performance,  §§  619,  648;  SUde  v.  Branch,  40  Cal.  11; 
HeinUn  y.  Martin,  53  Cal.  344;  MaWiews  v.  GUliSy  1  Clark, 
242;  Benson  v.  lAUm,  24  How.  Pr.  494.)  The  finding  of  the 
court  will  Dot  be  disturbed  where  there  is  any  evidence  tending 
to  support  it.    (Metropolitm  Loan  Asinx.  v.  Meinecke,  75  Cal. 
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613.)  Or ''where  the  import  of  the  evidence  is  in  favor 
thereof,  although  meagre  and  obecure/'  {Anderson  v.  Perijnt, 
10  Mont  164.)  It  must  affirmatively  appear  that  the  parties 
regarded  time  as  an  essential  element  in  their  agreement,  or  a 
court  of  equity  will  not  so  regard  it  s  {MUJUr  v.  Cbo?,  96  Cal. 
339;  Waterman  on  Specific  Performance,  §  462.)  The  defend- 
ant having  allowed  the  plaintiff  to  go  on  and  improve  the 
property  after  he  was  in  default,  thereby  waived  his  right  to 
declare  the  contract  forfeited.  (Waterman  on  Specific  Per- 
formance, §§  198, 637;  Farley  v.  Vaughij  11  Cal.  227;  Murphy 
Y.  Lockwood,  21  III  611;  Bdlamy  v.  Ragsdale,  14  B.  Mon. 
364;  Steele  v.  Brack,  40  Cal.  13;  Oieney  v.  Libby,  134  U.  S- 
68;  Miller  v.  Qw,  96  Cal.  339;  Sylveder  v.  Bom,  132  Pa.  St 
467;  Tibba  v.  Monis,  44  Barb.  138.)  Equity  will  relieve 
against  a  breach  of  condition  where  compensation  can  be 
made.  (Waterman  on  Specific  Performance,  §§  436, 437, 468, 
696.)  Where,  from  all  the  circumstances  connected  with  an 
agreement  for  the  sale  of  lands,  it  appears  that  time  was  not 
of  the  essence  thereof,  mere  delay  will  not  bar  the  petitioner's 
right  to  relief.  (JSmitJi,  v.  TJumpaon,  54  Am.  Dec  134,  note.) 
A  court  of  equity  will  not  refuse  its  aid  on  the  ground  of 
lapse  of  time  to  one  who  has  been  continually  in  possession. 
{Calmes  v.  Buck,  4  Bibb,  463.)  And  equity  never  enforces 
either  a  penalty  or  forfeiture.  {Keller  v.  Lewis,  63  Cal.  113.) 
The  statute  of  limitations  having  run  against  an  action  by  the 
respondent  to  recover  the  money  paid  and  the  value  of  the 
improvements,  if  he  should  be  held,  not  entitled  to  specific 
performance,  the  court  will  retain  the  action  for  the  purpose 
of  allowing  him  compensation.  (Waterman  on  Specific  Per- 
formance, §  621;  Oerrai  v.  Howland,  46  Barb.  660;  Allen  v. 
Yawng,  88  Ala.  338;  Gmbs  v.  8coU,  76  Wis.  662;  Powell  v. 
Higley,  90  Ala.  103.) 

Baum  A  Bishop,  for  Respondent,  on  motion  to  dismiss  ap- 
peal. 

The  right  of  appeal  attaches  from  the  time  of  the  entry  of 
the  judgment  **  in  the  judgment-book.'^  {Chester  v.  Bower, 
66  Cal.  46;  McLavighlin  v.  Doherty,  64  Cal.  619;  Page  v. 
Superior  CouH,  76  Cal.  372;  Hayneon  New  Trial,  649;  Black 
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on  Judgments,  $  106;  Waahbum  v.  Sharpen  15  Minn.  66.) 
Appeal  from  modified  or  amended  judgment  {Mann  v. 
Haley,  46  Cal.  63;  Bidnf  v.  Bent,  69  Cal.  632.)  The  only 
questions  which  can  be  considered  on  appeal  from  the  order 
denying  the  defendant's  motion  for  a  new  trial.  {Jenkins  v. 
Frink,  30  Cal.  696;  89  Am.  Dec.  134;  Sh^pard  v.  MeNdl,  38 
Cal.  74;  Boberis  v.  Eldred,  73  Cal.  394;  In  re  Dajfle,  73  Cal. 
664,  671;  Martin  v.  MaJtfidd,  49  Cal.  46.)  The  defendant 
could  in  no  way  be  prejudiced  by  the  language  of  the  court  in 
its  finding  as  to  the  ^*  rental  value''  of  the  premises  in  question. 
{Swain  v.  Bwmdte,  76  Cal.  299;  Heinlen  v.  Martin,  63  Cal. 
342.)  The  court  will  not  reverse  because  an  immaterial  find* 
ing  is  not  sustained  by  the  evidence.  (BueUey  v.  AUharf,  86 
Cal.  643.)  When  a  court  of  equity  will  regard  time  as  of  the 
essence  of  a  contract.  (Waterman  on  Specific  Performance^ 
696;  6  Am.  Dec  663;  84  Am.  Dec  161;  10  U.  S.  406;  3 
U.  a  96;  6  U.  8.  322;  7  U.  a  219;  16  U.  8.  833.)  Mere 
delay,  not  amounting  to  abandonment,  will  not  bar  relief 
where  time  is  not  of  the  essence  of  the  contract  (64  Am. 
Dec  134,  note.)  In  many  cases  specific  performance  will  be 
decreed  on  payment  of  the  money  notwithstanding  delay. 
(33  U.  8.  819;  66  Am.  Dec  303;  40  Cal.  3,  13;  6  U.  8.  324.) 
Equity  follows  the  law  of  the  statute  of  limitations  by  analogy. 
{Dominguez  v.  Dominguez,  7  Cal.  427;  Angell  on  Limitations, 
26;  68  Am.  Deo.  142;  62  Am.  Dec.  212;  60  Am.  Dec.  263.) 

Pembebton,  C.  J. — ^Upon  the  filing  of  the  record  of  the 
case  in  this  court  the  respondent  moved  this  court  to  dismiss 
the  appeal,  upon  the  grounds  that  it  apftears  tliat  the  judgment 
of  the  court  was  not  entered  in  the  proper  book.  It  appears 
that  the  clerk  of  the  lower  court  kept  a  book  labeled  **  Judg- 
ment by  the  Court,''  kept  for  the  sole  purpose  of  entering  judg- 
ments by  the  court,  and  that  the  judgment  in  this  case  was  not 
entered  in  this  book,  but  it  was  entered  in  the  '^  Minute  Book'' 
of  the  court.  It  also  appears  from  the  record  of  the  case  that 
the  court,  on  the  seventeenth  day  of  October,  1891,  made  and 
filed  its  findings,  and  decision,  and  judgment;  that,  on  the 
twenty-seventh  day  of  October,  defendant  filed  its  notice  of 
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intention  to  move  for  a  new  trial;  that  thereafter,  on  the  fonrth 
day  of  November,  defendant  excepted  to  the  findings  of  the 
court,  and  moved  the  ooart  to  correct  certain  defects  therein; 
that  on  the  eleventh  day  of  November  the  court  made  and 
filed  an  amended  finding,  decision,  and  judgment,  giving  the 
defendant  judgment  for  seventy-five  dollars  and  thirty  cents 
more  than  by  the  original  findings  and  judgment.  And,  as 
the  appeal  is  from  the  original  judgment,  the  respondent  con- 
tends it  should  be  dismissed.  If  this  appeal  were  from  the 
judgment  alone  this  last  might  be  a  serious  question.  But 
the  appeal  is  also  taken  from  the  order  of  the  court  denying 
appellant's  motion  for  a  new  trial,  and,  as  this  appeal  bl'ings 
the  whole  case  here,  we  do  not  think  it  should  be  dismissed  for 
the  reasons  assigned  by  respondent.  It  appears  also  that  the 
judgment  of  the  court  was  rendered  and  entered,  but  entered 
in  the  ^'Minute  Book,''  instead  of  the  book  labeled  '' Judg- 
Hicut  by  the  Court."  We  do  not  think  the  judgment  was 
invalid,  especially  between  these  parties^  on  that  account,  or 
that  no  appeal  would  lie  therefrom. 

There  are  a  great  many  assignments  of  error  in  this  record. 
The  appellant  contends  and  urges  that  the  evidence  shows  that 
time  was  of  the  essence  of  the  contract,  and  that  the  evidence 
shows  that  the  plaintiff  failed  to  comply  with  its  terms  in 
many  material  particulars,  and  has  shown  no  excuse  for  not 
complying,  and  is  therefore  not  entitled  to  specific  perform- 
ance. The  court  fv»und  that  time  was  not  of  the  essence  of 
the  contract.  Whether  the  court  erred  in  this  finding  or  not-~ 
whether  time  was  of  the  essence  of  the  contract,  as  shown  by 
the  evidence  and  circumstances  surrounding  the  case-^-we  do 
not  deem  it  necessary  to  decide  in  determining  this  case,  while 
we  confess  that  many  of  the  facts  and  circumstances  go  far  to 
support  the  theory  that  time  was  considered  as  of  the  essence 
of  the  contract  by  the  parties  at  the  time  of  its  execution.  At 
least,  we  think  it  cannot  be  insisted,  under  all  the  facts  and 
circumstances,  that  time  was  not  material.  As  we  view  it, 
the  vital  question  in  the  case  is  this:  Was  the  plaintifi^  guilty 
of  such  laches,  under  all  the  facts  and  circumstances,  after 
being  notified  by  the  defendant  company  that  it  would  not  ful- 
fill its  part  of  the  contract,  in  bringing  his  suit,  as  to  debar 
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him  of  equitable  relief?  '^Specific  performanoe  is  not  an 
absolute  rigliU  It  rests  in  judicial  discretion,  exercised  ac- 
cording to  the  principles  of  equity,  and  with  reference  to  the 
facts  of  the  case.''  (4  Qen.  Dig.,  U.  S.,  1710,  and  authorities 
cited.  See,  also,  2  Beach  on  Modern  Equity  Jurisprudence, 
§  566,  and  authorities  cited.)  In  Ktiox  y.  SpraU,  23  Fla.  64, 
the  court  said:  "  The  bill  shows  no  reason  for  this  long  delay. 
Although  time  is  not  of  the  essence  of  this  contract,  yet,  if  the 
complainant  is  not  active  and  diligent  in  the  assertion  of  his 
claim,  and  permits  an  unreasonable  time  to  elapse,  it  will  be 
presumed  that  he  has  acquiesced,  and  has  abandoned  any  equi- 
table right  he  might  have  had  to  enforce  the  contract.  In  Uie 
case  under  consideration  the  complainant  waited  two  years  and 
seven  months,  and  he  shows  no  reason  why  he  delayed  so  long 
to  file  his  bill.  In  Watson  v.  Reid,  1  Rnss.  &  M.  236,  the 
plaintifT,  who  was  the  vendor,  did  not  file  his  bill  for  specific 
performance  until  about  one  year  afterward.  The  bill  was 
dismissed  on  one  ground  that  the  plaintiff  had  unreasonably 
delayed  filing  it  In  the  case  of  Oeniry  v.  Rogers^  40  Ala. 
442,  the  plaiutiflP,  though  notified  two  years  before  the  time  for 
))erformance  that  the  defendant  would  not  perform  the  con<? 
tract,  waited  nine  months  after  the  time  when  the  contract 
should  have  been  performed  before  filing  his  bill.  ^In  such 
cases,  though  time  be  not  of  the  e&sence  of  the  contract,  a  court 
of  equity  will  not  allow  of  a  delay  which  would  enable  a 
party  to  take  advantage  of  the  turn  of  the  market,  and  have 
the  contract  performed  only  in  case  it  suits  his  interest.' ''  In 
Ddavan  v.  Dvnoan,  49  N.  T.  485,  the  court  say:  '^The  con- 
tract was  made  November  6,  1862,  for  the  sale  of  a  house  and 
lot  in  the  dty  of  New  York  for  the  price  of  five  thousand  five 
hundred  dollars,  to  be  paid  on  the  IStli  of  the  same  month,  or 
as  soon  thereafter  as  the  title.could  be  searched,  not  to  exceed 
thirty  days.  The  judge  finds  as  facts  that,  early  in  December, 
1862,  about  twenty  days  after  making  the  agreement,  the  title 
to  the  property  having  been  searched,  the  plaintiff  said  to  the 
defendant  that  there  were  judgments  recorded  against  him 
(describing  such  judgments),  and  requested  him  to  have  said 
liens  removed,  and  stated  tliat  he  was  then  ready  to  fulfill  his 
agreement;  that  defendaut  saiil  he  could  not  or  would  not  re- 
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move  the  liens.    The  action  was  not  commenced  nntil  August, 
1866.    The  inquiry  is  whether,  upon  these  facts,  the  plaintiff 
was  entitled  to  judgment  for  specific  performance,  and,  if  not, 
whether  the  evidence  authorised  the  finding  of  such  additional 
facts  as  would  entitle  him  to  such  judgment.    Frj  on  Specific 
Performance,  section  730,  a  work  of  acknowledged  authority, 
says:  'The  court  of  chancery  was  at  one  time  inclined  to  neg- 
lect all  consideration  of  time  in  the  specific  performance  of 
contracts  for  sale,  not  only  as  an  original  ingredient  in  them, 
but  as  affecting  them  by  way  of  laches.    But  it  is  now  dearly 
established  that  the  delay  of  either  party  in  not  performing 
its  terms  on  his  part,  or  in  not  prosecuting  his  right  to  the 
interference  of  the  court  by  filing  a  bill,  or,  lastly,  in  not  dili- 
gently prosecuting  his  suit,  when  instituted,  may  constitute 
such  laches  as  will  disentitle  him  to  the  aid  of  the  court,  and 
so  amount,  for  the  purpose  of  specific  performance,  to   an 
abandonment  on  his  part  of  the  contract.'    Section  731  refers 
to  the  cases  in  which  this  doctrine  was  established.     Section 
732  says:  '  The  doctrine  of  the  court  thus  established,  there- 
fore, is  that  laches  on  the  part  of  the  plaintiff,  either  in  exe- 
cuting his  part  of  the  contract,  or  in  applying  to  the  court, 
will  debar  him  from  relief.'    'A  party  cannot  call  upon  a 
court  of  equity  for  specific  performance,'  said  Lord  Alvanley, 
'unless  he  has  shown  himself  ready,  desirous,  prompt,  and 
eager';  or,  to  use  tlie  language  of  Lord  Cran worth,  'specific 
performance  is  relief  which  this  court  will  not  give,  unless  in 
cases  where  the  parties  seeking  it  come  as  promptly  as  the 
nature  of  the  case  will  permit.'    The  cases  cited  by  the  author 
fully  sustain  his  conclusions.    (See,  also,  Marguis  of  Hertford 
V.  Boore,  6  Yes.  719,  and  cases  cited  .note  b,  p.  720;  1  Story's 
Equity  Jurisprudence,  §§771,  781.)    In  Taylor  y.  Longworth^ 
14  Pet.  172,  Judge  Story,  in  giving  the  opinion  of  the  court, 
at  page  176,  says:  'Belief  will  be  given  to  a  party  who  seeks 
it,  if  he  has  not  been  grossly  negligent,  and  comes  within  a 
reasonable  time,  although  he  has  not  complied  with  the  strict 
terms  of  the  contract.    But  in  all  such  cases  the  court  expects 
the  party  to  make  out  a  case  free  from  all  doubt,  and  to  show 
that  the  relief  which  he  asks  is,  under  all  the  circumstances, 
equitable,  and  to  account  in  a  reasonable  manner  for  his  delay 


15  Mont]    Wolf  v.  Great  Falls  W.  P.  ft  T.  Co.       69 

and  apparent  omisBion  of  his  daty.'^'  In  Gentry  v.  BogerSf 
40  Ala.  442,  in  a  case  very  similar  to  the  one  at  bar,  the 
coart  say:  ''But  there  is  another  consideration  which  militates 
against  the  case  of  complainant.  If  one  of  two  parties  con- 
cerned in  a  contract  respecting  lands  gives  the  other  notice 
that  he  does  not  hold  himself  bound  to  perform,  and  will  not 
perform,  the  contract  between  them,  and  the  other  contracting 
party,  to  whom  the  notice  is  so  given,  makes  no  prompt  asser- 
tion  of  his  right  to  enforce  the  contract,  equity  will  consider 
him  as  acquiescing  in  the  notice,  and  abandoning  any  equitable 
right  he  might  have  had  to  enforce  the  performauce  of  the 
contract,  and  will  leave  the  parties  to  their  remedies  and  liabili- 
ties at  law«  (2  White  and  Tudor's  Leading  Cases  in  Equity^ 
note  to  Sdon  v.  SUxde,  pt.  2,  p.  616;  Oued  v.  Homfray^  6 
Yes.  818;  Hewphy  v.  HiU,  2  Sim.  &  St.  29;  WaJtsm  v.  Bdd,  1 
Buss.  &  M.  236;  Walker  v.  Jeffrey^^  1  Hare,  341.)  Not 
deciding  the  question  whether  the  rule  thus  laid  down  had 
application  to  the  case  of  complainant  before  the  time  fixed  for 
the  complete  {lerformance  of  the  contract,  yet,  with  distinct 
and  emphatic  notice  that  the  defendant  would  not  hold  himself 
bound  to  perform  the  contract  between  them,  given  two  years 
before  the  period  fixed  for  performance,  he  permitted  about 
nine  months  to  elapse  from  the  latter  period  before  he  filed  his 
bill  to  enforce  performance;  and  this  delay  on  his  part  is  not 
accounted  for,  but  left  wholly  unexplained.  In  WalBon  v* 
Beid^  1  Buss.  &  M.  236,  the  plaintiff^,  the  veudor,  having 
notice  from  the  purchaser  that  the  latter  abandoned  his  con« 
tract,  did  not  file  his  bill  for  specific  performance  until  about 
one  year  afterward,  and  the  bill  was  dismissed  on  the  sole 
ground  of  unreasonable  delay  in  filing  it.  In  such  cases, 
though  time  be  not  of  the  essence  of  the  contract,  a  court  of 
equity  will  not  allow  of  a  delay  which  would  enable  a  party 
to  take  advantage  of  the  turn  of  the  market,  and  have  the 
contract  performed  only  in  case  it  suits  his  interest.  The  com- 
plainant in  the  case  before  us,  by  the  delay  in  filing  his  bill, 
and  by  his  failure  to  perform  the  acts  required  of  him  by  the 
contract,  did  not  evince  that  promptness  and  eagerness  for  a 
performance  required  at  his  hands  to  entitle  him  to  invoke  the 
urgent  powers  of  a  court  of  chancery  to  compel  performance.*' 
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In  Boston  etc.  IL  B.  Cd.  v.  BarUeUj  10  Gray,  384|  in  a  case 
involving  the  law  of  ladies,  the  court  say:  ^' The  contract  for 
the  sale  of  the  land  was  made  in  1844.  The  plaintiffs  per^ 
formed  their  phvt  of  the  contract  on  the  29th  of  May  of  the 
same  year,  and  the  defendants  then  distinctly  and  absolutely 
refused  to  perform  it  on  their  part.  No  bill  was  filed  for 
more  than  three  years  after  the  final  refusal  of  the  defendants 
to  perform  the  contract,  and  this  long  delay  in  applying  for 
the  enforcement  of  the  contract  is  left  by  the  plaintiffs  en* 
tirely  unexplained.  These  facts,  of  themselves,  would  make 
us  hestitate  to  give  the  plaintiiis  the  equitable  relief  which 
they  seek.  ( Walker  v.  Jeffreys^  1  Hare,  348,  and  cases  cited; 
Rogers  v.  Saunders,  16  Me.  92;  33  Am.  Dec.  635.)  But  there 
are  other  circumtstances  which  tend  to  show  that  it  would  be 
inequitable  to  grant  the  relief  asked  for.  The  fact  that  the 
land  which  was  the  subject  of  the  contract  had  greatly  increased 
in  value  after  the  refusal  to  perform  the  contract,  and  before 
the  filing  of  this  bill,  is  entitled  to  some  weight.  {Holt  y. 
Rogers,  8  Pet.  434.)  ....  Having  thus,  by  their  acts  and 
laches  for  three  years,  induced  the  other  party  to  suppose  that 
they  have  abandoned  this  contract,  it  is  too  late  to  apply  to 
this  court  to  enforce  it."  In  this  case  it  will  be  observed  that| 
although  the  plaintiff  had  promptly  performed  his  jmrt  of  the 
contract  of  sale,  the  court  refused  specific  performance  on  ac- 
count of  the  failure  to  bring  suit  therefor  for  the  period  of 
three  years.  In  Waterman  on  the  Specific  Performance  of 
Contracts,  section  473,  the  rule  is  thus  stated:  ^'The  doctrine 
is  well  settled  that  great  delay  of  either  party,  unexplained| 
in  performing  the  contract,  or  when  he  claims  specific  per- 
formance in  filing  his  bill,  or  in  prosecuting  his  suit  aft»r  the 
bill  is  filed,  constitutes  such  laches  as  to  forbid  the  interfer* 
ence  of  a  court  of  equity,  and  to  amount  to  an  abandonment 
of  the  contract  on  his  part.''  (See,  also,  cases  cited  in  note.) 
Mr.  Pomeroy,  in  his  work  on  Equity  Jurisprudence,  volume 
3,  section  1408,  states  the  doctrine  thus:  '^Although  time  is 
not  ordinarily  essential,  yet  it  is,  as  a  general  rule,  materiaL 
In  order  that  a  default  may  not  defeat  a  party's  remedy  the 
delay  which  occasioned  it  must  be  explained  and  accounted  for. 
The  doctrine  is  fundamental  that  a  party  seeking  the  remedy 
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of  specific  performaDce,  and  also  the  party  who  desires  to 
maintain  an  objection  founded  upon  the  other's  laches,  must 
show  himself  to  have  been  'readji  desirous^  prompt^  and 
eager.'*' 

In  the  case  at  bar  the  plaintiff  not  only  failed,  as  the  evi- 
dence shows,  to  strictly  comply  with  his  part  of  the  contract 
of  salC)  although  he  had  ample  reason  to  presume,  from  the 
feeling  existing  between  the  parties  in  relation  to  the  matter, 
that  a  strict  compliance  would  be  required,  but,  after  being 
notified  by  the  defendant  company  that  it  would  not  perform 
its  part  of  the  contract,  after  his  tender  of  the  purchase  price 
of  the  lot  was  refused,  and  after  the  defendant  company  had 
re-entered  and  taken  possession  of  the  premises  in  controversy, 
he  waited  for  more  than  three  years  before  commencing  his 
snit  for  specific  performance.  This  delay  is  not  explained,  or 
in  any  way  attempted  to  be  explained,  or  excused.  In  fact,  it 
seems  that  no  excuse  for  this  delay  existed.  The  plaintiff  in 
his  testimony  uses  this  language:  ^'I  had  several  thousand  dol* 
lars  last  fall,  and  had  at  all  times  the  ability  to  get  money." 
The  court  finds  that  the  object  of  the  vendors  in  said  contract, 
in  requiring  plaintiff  to  erect  such  a  building  on  the  lot,  was 
to  enhance  the  value  of  the  property  contiguous  thereto,  owned 
by  defendant;  that  the  erection  of  such  a  building  thereon 
would  have  such  effect;  and  that  plaintiff  was  aware  of  these 
facts.  The  lot  in  controversy  is  situate  in  the  city  of  Great 
Falls.  At  the  time  the  contract  was  sought  to  be  enforced. 
Great  Falls  was  a  small,  struggling  village.  At  the  time  of 
the  commencement  of  this  suit — more  than  three  years  after 
the  expiration  of  the  contract — it  had  grown  to  be  a  flourish* 
ing  young  city.  Real  estate  had  vastly  increased  in  value, 
and  its  population  had  grown  from  hundreds  into  thousands. 
The  circumstances  and  surroundings  of  the  parties  were  differ* 
ent  at  the  commencement  of  this  suit  from  what  they  were  at 
the  date  fixed  for  the  completion  of  the  contract  sued  on. 
Conld  the  plaintiff  lie  by  and  wait  for  three  years  to  see 
whether  bis  contract  was  a  good  one,  and,  if  so,  ask  a  court  of 
equity  to  enforce  it,  and,  if  a  bad  one,  ignore  and  renounce  it? 
We  think  not.  The  doctrine  involved  in  this  branch  of  the 
case  is  very  elaborately  discussed  in  Oreen  v.  OoviOaud,  10 
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Cal.  317;  70  Am.  Dec.  726.  (And  see  authorities  cited  in  this 
case.)  In  the  case  just  cited  the  court  say:  ^*In  Caiiforuia, 
where  such  rapid  and  sudden  fluctuations  in  the  afiairs  and 
fortunes  of  men  occurred  as  in  all  history  is  unexampled,  and 
where  the  work  of  years  was  accomplished  in  months,  it  is 
imiKMsible  to  hold  that  time,  as  an  element  of  past  contracts, 
should  be  measured  by  the  standards  which  obtain  in  old 
and  settled  states,  where  every  thing  is  comparatively  stable 
and  permanent;  where  capital  is  abundant,  titles  ascertained^ 
and  interest  is  low.  The  peculiar  circumstances,  showing  the 
value  of  punctuality  here,  call  for  a  corresponding  rule,  whereby 
the  courts  should  exact  it;  and  we  conceive  tliat  it  would  be  as 
unjust  as  impolitic  and  demoralizing  to  make  new  contracts 
for  parties,  by  extending  time  they  never  intended  to  give,  for 
it  would  be  to  encourage  violation  of  engagements,  and  foster 
a  spirit  of  reckless  speculation.'' 

We  think  it  the  well-settled  doctrine  that  a  party  suing  for 
a  specific  performance  of  contract,  in  a  court  of  equity,  most 
show  that  he  has  been  ^*  ready,  desirous,  prompt,  and  eager*'  in 
complying  with  his  part  of  the  contract,  or  in  filing  his  bill 
and  prosecuting  his  suit  for  relief,  in  case  of  fiiilure  or  refusal 
to  fulfill  on  the  part  of  his  adversary,  or  show  good  and  saf* 
ficieut  reason  for  his  delay  in  so  doing.  In  this  case  the  plain* 
tiff  has  not  done  so.  In  failing  to  do  so  we  think  the  plaintiff 
has  been  guilty  of  such  laches  as  to  debar  him  of  the  right  to 
the  relief  sought.  But  it  is  contended  that  the  statute  of 
limitations  controls  in  such  cases,  and  that,  as  a  consequence, 
the  plaintiff  would  not  be  guilty  of  fatal  laches,  if  he  has 
brought  this  suit  within  the  time  prescribed  by  the  statute  oi 
limitations.  In  1  Beach  on  Modern  Equity  Jurisprudence, 
section  20,  the  rule  is  thus  stated:  '' Ordinarily  courts  of  equity 
adopt  the  time  fixed  by  the  statute  of  limitations  in  analogous 
cases  as  the  period  at  the  end  of  which  they  will  conclude 
recovery  in  equity.  And  it  is  said  that  courts  of  equity  act 
not  so  much  in  analogy  as  in  obedience  to  statutes  of  limita- 
tion of  legal  actions,  because,  wh&re  the  legal  remedy  is  barred^ 
the  spirit  of  the  statute  bars  the  equitable  remedy  also.  Though, 
on  the  equity  side  of  the  United  States  courts,  the  statute  of 
limitations  cannot  be  pleaded,  the  court  may  look  to  such  stat- 
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nte  for  analogies  in  applying  the  doctrine  of  laches.  But  the 
rale  that  the  statute  furnishes  an  analogy  is  not  inflexible^  and 
its  application  will  always  depend  npon  the  particular  circum- 
stances of  .the  case.  In  some  of  the  states  there  are  statutes 
of  limitation  applicable  to  equitable  actions,  but  it  is  held  that 
the  period  of  limitation  of  equitable  actions  fixed  by  the  stat- 
ute is  not)  where  a  purely  equitable  remedy  is  invoked,  equiva- 
lent to  a  legislative  direction  that  no  period  short  of  that  time 
shall  be  a  bar  to  relief  in  any  case,  or  preclude  the  court  from 
denying  reliefj  in  accordance  with  equitable  principles,  for  un- 
reasonable delay,  although  the  full  period  fixed  by  the  statute 
has  not  elapsed  since  the  cause  of  action  accrued.'^  (See,  also, 
cases  cited.)  In  Delavan  v.  Duncan,  49  N.  T.  488,  the  court 
say:  '^  Under  such  circumstances  the  plaintiff  had  no  equitable 
right  to  watch  and  wait  during  the  period  of  the  statute  of 
limitations  to  avail  himself  of  the  benefit  of  the  contract  if 
advantageous  to  him,  but  absolved  therefrom  if  otherwise.''  In 
Oallujun  V.  Millard,  121  N.  Y.  69,  this  question  is  fully  dis- 
cussed. This  case  was  decided  in  1890,  and  the  court,  in  a 
nnanimous  opinion,  say:  "Courts  of  equity,  it  has  been  said, 
act  not  so  much  in  analogy  to  as  in  obedience  to  statutes  of 
limitation  of  legal  actions,  because  where  the  legal  remedy  is 
barred  the  spirit  of  the  statute  bars  the  equitable  remedy  also. 
In  the  present  case  the  cause  of  action  for  the  cancellation  of 
the  bonds  was  not  barred  by  the  ten  years  statute  applicable  to 
equitable  actions.  But  a  period  of  nine  years  had  elapsed,  after 
the  bonds  were  issued,  before  the  commencement  of  the  action. 
But  we  apprehend  that  the  period  of  limitation  of  equitable 
actions  fixed  by  the  statute  is  not,  where  a  purely  equitable 
remedy  is  invoked,  equivalent  to  a  legislative  direction  that  no 
period  short  of  that  time  shall  be  a  bar  to  relief  in  any  case,  or 
precludes  the  court  from  denying  relief,  in  accordance  with 
equitable  principles,  for  unreasonable  delay,  although  the  full 
I)eriod  of  ten  years  has  not  elapsed  since  the  cause  of  action 
accrued.  The  ten  years'  limitation  was  primarily  designed 
to  shield  defendants.  {Buffalo  do.  R.  i2.  Co.  v.  Dudley,  14 
N.  Y.  362.)  And  it  must  be  true  that  a  court,  in  the  exercise 
of  its  equitable  jurisdictiou,  could  not  entertain  or  enforce  a 
cause  of  action  barred  by  the  statute,  and  not  within  any 


64    Wolf  t;.  Orbat  Falls  W.  P.  &  T.  Co.    [Oct.  T.,  1894 

exception,  acting  upon  any  general  equitable  considerations. 
But  in  enforcing  purely  equitable  remedies,  dei>en(]iug  upon 
general  equitable  principles,  unreasonable  and  inexcusable 
delay  is  an  element  in  the  plaintiff's  case  which  t  court  of 
equity  always  takes  into  consideration  in  exercising  its  discre- 
tion to  grant  or  refuse  relief,  and  is  not  a  mere  collateral  inci- 
dent. Where  there  is  a  remedy  at  law  whereby  the  plaintiff 
can  prosecute  or  defend  his  legal  right,  tlie  refusal  of  relief 
leaves  the  parties  where  they  were.  If  there  are  special  cir- 
cumstances which  may  change  the  situation  of  the  plaintiff  to 
his  injury,  unless  the  equitable  remedy  is  inter|)Osed,  this  fact 
may  be  considered.  But  the  right  of  the  court  to  deny  relief, 
upon  equitable  grounds,  for  long  delay,  although  short  of  the 
statute  period  of  limitation,  is  in  the  nature  of  a  defense,  and 
is  not,  we  think,  taken  away  by  the  statute.  There  may  be  a 
well-founded  distinction  between  the  case  of  an  application  for 
an  equitable  remedy  in  aid  of  or  to  enforce  a  legal  right  not 
barred  by  the  statute,  and  the  case  where  an  exclusively  equi- 
table remedy  is  sought,  such  as  to  restrain  proceedings  at  law, 
or,  upon  the  principle  quia  timet,  to  deprive  an  adversary  of 
the  muniment  of  his  alleged  legal  right,  which  he  inequitably 
retains.  In  cases  of  the  latter  class,  long  delay  or  acquiescence, 
although  short  of  the  statute  period  for  the  limitation  of  equi- 
table actions,  may  be  a  ground  for  refusing  relief.  (Pomeroy's 
Equity  Jurisprudence,  §  817.)  The  cancellation  of  securities 
is  a  purely  equitable  remedy,  and  cannot  be  claimed  as  an 
absolute  right,  nor  is  it  applied  for  or  awarded  in  aid  of  a  legal 
right  or  title.  We  conclude,  therefore,  that  it  was  within  the 
power  of  the  court  to  dismiss  the  complaint,  so  &r  as  relief 
was  sought  for  a  cancellation  of  the  bonds,  on  the  ground  of 
delay  in  bringing  the  action.  The  circumstances  justified  the 
conclusion  on  this  branch  of  the  case.''  (See,  also,  Reynolds 
V.  Sumner ,  126  111.  68;  9  Am.  St.  Rep.  523,  and  note,  with 
authorities  cited  therein.) 

It  may  be  said  that  we  have  the  code  practice,  in  which 
actions  of  law  and  equity  are  merged;  that  we  have  but  one 
form  of  action,  either  in  law  or  equity.  But  does  it  follow,  as 
a  consequence,  that  the  principles  of  equity  jurisprudence,  so 
long  and  everywhere  in  vogue,  are  abrogated?    Is  the  rule 


16  Mont,]    Wolf  v.  Great  Falls  W.  P.  &  T.  Co.       65 

that  a  party  seekiug  the  interfereuce  of  a  court  of  eqnity  in 
the  enforcemeut  of  a  contract  must  show  himself  ^'readj^ 
desironSy  prompt,  aud  eager,"  which  has  become  a  maxim  of 
equity  jurisprudeiioe,  abrogated  by  the  adoption  of  the  code 
practice,  the  merging  of  law  aud  equity  into  one  tribunal,  and 
providing  for  but  one  form  of  actions  in  law  and  equity? 
Shall  it  be  said  in  this  state  that  a  party  shows  himself  to  be 
suflSciently  "ready,  desirous,  prompt,  and  eager,''  provided 
that,  io  strictly  equitable  cases,  like  the  one  at  bar,  he  brings 
his  suit  within  the  period  prescribed  by  the  statute  of  limita^ 
tioDS?  And,  if  he  brings  his  suit  within  the  statutory  period, 
will  it  be  said  that  he  is  not,  and  cannot  be,  guilty  of  such 
laches  as  will  debar  his  right  to  relief  in  strictly  equity  cases? 
New  York  is  a  code  state.  Her  courts  do  not  so  hold,  as  will 
be  seen  by  the  cases  quoted  above.  Nor  do  any  of  the  authori- 
ties that  we  have  been  able  to  examine  so  hold.  We  do  not 
think  the  position  tenable.  (Waterman  on  Specific  Perform- 
ance, 628;  Hall  v.  Russell,  3  Saw.  506;  Fed.  Cas.  No.  5943.) 
In  the  consideration  of  this  case  we  have  deemed  it  unnec- 
essary to  treat  as  important  the  acts  of  defendant  or  the  plain- 
tiff occurring  prior  to  the  alleged  accruing  of  his  right  of 
action,  although  the  record  and  findings  show  that  lie  failed  to 
comply  therewith  in  many  important  res|)ects.  We  have  con- 
fined the  consideration  to  the  question  as  to  wiiether  the  plaiulilF 
was  guilty  of  inexcusable  laches  in  commencing  his  suit  for 
Bpecific  performance  after  he  was  ousted  from  the  possession  of 
the  real  estate  in  question,  and  knew  that  the  defendant  would 
not  comply  with  the  contract  of  sale  tliereof  unless  compelled 
so  to  do.  The  plaintiff,  as  the  record  shows,  and  as  he  admits 
in  his  testimony,  waited  for  three  and  a  half  years  after  his 
cause  of  action  accrued,  without  any  excuse,  before  he  insti- 
tuted this  suit.  He  offers  no  excuse  for  this  delay.  He  testi- 
fies that  he  was  able  at  all  times  to  obtain  money  so  to  do  if  he 
had  so  desired.  During  all  this  unexplained  and  unexcused 
delay,  the  circumstances  and  conditions  of  the  property  were 
rapidly  changing,  and  increasing  in  value.  Under  these  &cts 
and  circumstances,  we  think  it  would  be  inequitable  to  decree 

si)ecifio  performance  of  the  contract  in  this  case.     The  judg- 
Vot.  XV 6 
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ment  of  the  lower  ooart  is  therefore  reversed,  and  the  cause 

remanded  for  new  trial. 

BeversedL 
De  WitT|  J.|  ooDourSi 

Habwood,  J.t  dissenting, — ^From  reading  the  prevailing 
opinion,  without  acquaintance  with  the  record  of  this  appeal, 
I  should  conclude  the  court  had  decided  a  case  involving  the 
following  conditions:  In  case  an  opulent  s|)eculator,  forehanded, 
with  thousands  of  dollars  in  readj  cash,  should  contract  to 
purchase  a  lot  in  a  townsite,  pay  one-fourth  of  the  purchase 
price,  and,  having  partly  constructed  a  building  thereon,  ac- 
cording to  the  requirements  of  the  contract,  should  leave  it 
unfinished,  and  abandon  the  premises,  without  cause  or  excuse, 
and  fail  to  pay  the  taxes  thereon  for  some  three  years,  and 
then  bring  an  action  to  enforce  specific  i)erformance  of  such 
contract,  he  ought  to  be  denied  the  relief  sought.  Such  is  the 
case,  as  it  seems  to  me,  which  is  set  forth  and  determined  by 
the  foregoing  treatment;  and  the  decision,  as  applied  to  such 
a  case,  would  undoubtedly  be  correct.  But  to  me  the  record 
of  this  appeal  discloses  quite  a  different  case,  and  therein  will 
be  found  the  ground  of  my  dissent  from  the  decision  of  the 
majority  of  this  court. 

Before  proceeding  to  an  examination  of  the  record,  how- 
ever, it  is  well  to  observe  the  principles  or  conditions  on 
which  a  court  of  equity  would  refuse  to  entertain  plaintiff's 
action,  because  of  delay  in  presenting  his  complaint,  where  the 
action  is  brought  within  the  time  prescribed  by  the  statute  of 
limitations.  This  case  is  decided  entirely  on  the  proposition 
that  plaintiff  ought  to  be  denied  the  relief  sought — ^that  is, 
S|)ecific  performance  of  the  contract  for  the  purchase  of  said 
lot — ^because  of  laches  on  his  part,  as  this  court  holds,  in  fail- 
ing to  bring  his  action  earlier.  His  action  is  not  barred  by 
the  statute  of  limitations,  although  the  code  of  this  state  pre- 
scribes a  limitation  for  such  actions.  Where  statutes  of  limi- 
tations have  been  enacted,  ])rescribiog  the  i^eriods  within 
which  various  suits  may  be  brought,  courts  of  equity  recog- 
nize and  shape  their  practice  in  conformity  thereto,  in  so  far 
as  time  only  is  considered  as  ground  for  denying  the  relief. 
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The  limitation  prescribed  hj  statute  is  baaed  on  no  equitable 
ground,  but  on  consideration  of  public  policy,  and  bars  the 
action,  irrespective  of  equitable  considerations.  Therefore,  in 
modem  equity  practice,  wh4re  such  statutes  prevail,  courts 
of  equity  will  not,  and  ought  not,  refuse  relief  in  an  action 
brought  within  the  period  of  limitation,  simply  by  an  arbi- 
trary holding  that  the  claim  or  right  sought  to  be  enforced  is 
stale,  and  that  the  complainant  is  guilty  of  laches,  merely 
because  he  had  not  come  into  court  earlier  with  his  complaint. 
It  cannot  be  logically  held  that  a  right  or  demand  is  stale  solely 
because  a  certain  period  of  time  has  elapsed  since  the  right  of 
action  arose,  if  it  is  still  within  the  statute  of  limitations. 
Such  holding  would  be  setting  np  a  rule  by  the  court. in  con* 
tradiction  of  the  legislature.  The  legislature  has  prescribed 
the  date  at  which  the  right  or  demand  will  become  stale  by 
the  lapse  of  time,  and  thereby  become  devitalized  (^virtue,  as 
it  were,  in  view  of  the  law.  If,  then,  the  court  arbitrarily 
fixes  a  shorter  period  of  limitation,  it  contradicts  and  sets  at 
naught  the  will  of  the  l^islature.  Therefore,  where  such 
statutes  prevail,  if  the  doctrine  of  laches  is  to  be  applied  as 
ground  for  denying  relief  in  an  action  brought  within  the 
statute  of  limitations,  the  laches  must  arise  from,  and  be  based 
U]K>n,  conditions,  or  circumstances  which  have  transpired 
while  plaintiff  delayed  his  action,  whereby  it  would  be  inequi- 
table to  award  the  relief  sought.  Such  new  conditions  or  cir- 
cumstances, and  not  merely  the  lapse  of  time,  is  the  ground 
on  which  plaintiff  is  held  to  be  too  late  in  asserting  his  rights. 
I  apprehend  that  is  the  true  principle  on  which  courts  of 
equity,  in  modem  practice,  where  statutes  of  limitations  have 
been  enacted  governing  all  cases,  apply  the  doctrine  of  laches 
in  certain  equitable  actions,  such  as  actions  for  specific  |)er- 
formance.  (Beach  on  Modern  Equity  Jurisprudence,  §  668.) 
There  is  no  doubt  that,  where  such  conditions  have  intervened, 
courts  of  equity  will  deny  relief,  because  the  relief  sought  can- 
not, with  equity,  be  enforced,  although  the  action  is  brought 
within  the  period  of  limitation  prescribed  by  statute.  The 
real  point  involved  in  this  case  is  whether  such  conditions 
have  intervened.  Therefore,  if  plaintiff,  who  has  brought  his 
action  within  the  period  prescribed  by  the  statute  of  limita* 
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tionSy  18  to  be  denied  relief  on  the  ground  of  laches,  sach  hold- 
ing ought  to  be  founded  on  the  fact  showui — that,  through  his 
fault  and  his  delay  in  commencing  his  action,  defendant  had 
been  misled,  or  circumstances  hAve  so  changed  as  to  make  it 
inequitable  to  award  s})ecific  performance.  But  no  such  con* 
ditions,  in  mj  opinion,  are  shown  hj  the  record  in  this  case. 
It  appears  that  plaintiff  purchased  said  lot  in  the  latter  part 
of  January,  1887,  and  paid  thereon  eighty-seven  dollars  and 
fifty  cents,  being  one-fourth  of  the  purchase  price.  The  other 
installments  of  the  purchase  price,  of  eighty-seven  dollars  and 
fifty  cents  each,  were,  according  to  the  conditions  of  the  con* 
tract,  to  fall  due  on  the  twenty-second  day  of  April,  July,  and 
October  of  that  year.  Plaintiff  thereupon  undertook  the  erec- 
tion of  a  house  on  said  lot,  which  was  required  by  the  terms 
of  the  contract  to  be  erected,  at  a  cost  of  not  less  than  five  hun- 
dred dollars.  In  the  course  of  that  undertaking,  and  to  obtain 
money  in  aid  thereof,  plaintiff  negotiated  a  loan  of  one  hun- 
dred and  twenty-five  dollars  from  a  bank  in  Great  Falls;  and, 
to  obtain  surety  for  that  loan,  plaintiff  assigned  his  contract 
for  the  purchase  of  said  lot  to  Mr.  Paris  Gibson,  vice-presi- 
dent of  defendant  townsite  company,  for  which  indemnity 
Mr.  Gibson  signed  plaintiff's  note  as  surety  for  said  loan. 
The  money  thus  obtained  plaintiff  ex{)ended  in  his  endeavor 
to  erect  said  building.  On  this  point  plaintiff  testified:  ''I 
did  not  use  any  part  of  the  one  hundred  and  twenty-five  dol- 
lars borrowed  on  the  note  to  make  the  first  payment  on  the 
contract.  I  bought  windows  with  it  and  a  little  lumber; 
bought  five  windows  of  Murphy  &  Maolay,  and  the  lumber 
that  went  into  the  house  I  bought  partly  from  the  Holter 
Lumber  Company  and  partly  from  Mr.  Meyers."  When 
said  note  fell  due,  about  July  of  the  same  year,  plaintiff  was 
unable  to  pay  it  then,  but  a  few  weeks  later,  having  secured 
the  money  with  which  to  pay  said  note,  plaintiff  went  to  the 
bank,  found  said  note  there,  learned  from  the  banker  the  full 
amount  due  thereon,  including  interest,  and  informed  the 
banker  that  he  would  return  the  next  day  and  pay  the  note. 
But,  on  his  return  to  the  bank,  the  next  day,  plaintiff  was  in- 
formed by  the  banker  that  Mr.  Gibson  had  preceded  him 
there,  and  paid  said  note,  and  taken  the  same,  along  with  the 
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contract  for  the  purcliase  of  said  lot,  which  contract  was 
assigned  to  Mr.  Gibson,  as  aforesaid.  A  few  days  later 
plaintiff  called  on  Mr.  Gibson,  and  offered  to  pay  the  note 
with  money  which  he  had  borrowed  for  that  purpose.  But 
Mr.  Gibson  said,  on  that  occasion,  he  did  not  know  whether 
he  would  receive  the  money  or  not;  and  plaintiff  called  a  sec- 
ond time,  as  he  states  in  his  testimony,  and  offered  to  pay  to 
Mr.  Gibson  the  money  due  on  the  said  note  and  contract^  but 
plaintiff  was  put  off  by  Mr.  Gibson  saying,  **  I  will  see." 
Plaintiff  testifies  that  he  was  then  ready  and  willing  to  pay 
all  money  due  on  said  contract  and  note,  and  had  the  ability 
to  pay  it  He  said  he  had  borrowed  the  money  for  that  pur* 
pose,  but  the  payment  was  not  received  by  the  company,  and 
the  transaction  remained  in  that  condition,  without  payment 
being  made  or  received,  until  the  22d  of  October,  1887,  when 
the  last  installment,  according  to  the  terms  of  said  contract, 
fell  due.  On  that  date,  as  the  facts  are  shown  by  the  testi* 
mony  and  found  by  the  court,  and  in  no  manner  disputed, 
plaintiff,  having  borrowed  money  sufficient  for  that  purpose, 
caased  to  be  tendered  to  defendant  townsite  company,  and  to 
its  officers,  the  full  amount  due  on  said  contract,  but  the  same 
was  refused.  It  does  not  appear  from  any  testimony  in  the 
record  that  this  payment  was  refused  on  the  ground  that 
plaintiff  had  up  to  that  time  failed  to  complete  the  house  on 
said  premises,  nor  was  any  reason  assigned  by  the  company 
for  refusing  to  receive  such  payment,  nor  was  plaintiff  noti* 
fied  of  defendant's  intention  to  undertake  the  forfeiture  of 
plaintiff's  rights  and  interests  in  said  lot,  together  with  bis 
investments  therein.  Plaintiff  was  in  actual  possession  of  said 
premises,  residing  with  his  family  in  the  house  which  he 
had  erected  thereon,  at  the  expense,  up  to  that  time,  of  three 
hundred  and  thirty  dollars,  as  found  by  the  court.  The  house 
appears  to  have  been  plastered  and  finished  inside,  and  sided 
with  rough  lumber  on  the  outside,  so  as  to  be  habitable  in  that 
season  of  the  year,  but  it  still  lacked  the  finishing  siding,  cor- 
ner boards^  and  painting  necessary  to  complete  it,  and  lacked 
the  expenditure  of  one  hundred  and  seventy  dollars  thereon  to 
fulfill  the  terms  of  the  contract  as  to  the  cost  of  the  improve* 
ment.    On  this  point,  in  the  course  of  plaintiff's  testimony^ 
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he  said:  ^  I  moved  into  the  house  with  my  family,  consisting 
of  my  wife  and  child,  in  May,  and  lived  in  it  until  my  wife 
was  confined,  and  able  to  leave,  when  I  moved  back  to  my 
ranch,  about  five  miles  east  of  Great  Falls,  having  lived  in 
the  house  six  weeks  or  two  months.  After  moving  out^f  the 
house  I  saw  it  every  week,  going  back  and  forth.  I  had  it 
rented  for  a  while."  There  is  no  dispute  about  the  facts  set 
forth  above,  or,  indeed,  as  to  any  material  facts  presented  by 
the  record  in  this  case. 

It  is  obvious,  from  the  condition  of  said  house,  as  shown  by 
the  testimony,  that  in  order  to  save  the  structure,  with  what 
plaintiff  had  expended  theroon,  he  would  be  oUiged  to  go 
on  and  complete  it  by  supplying  the  necessary  siding. 
Moreover,  the  company  could  have  withheld  from  plaintiff  a 
deed,  on  his  payment  of  the  purchase  price,  and  demanded  the 
immediate  completion  of  said  house,  with  notice  that  in  the 
event  of  failure  therein  the  company  would  proceed  according 
to  law  to  recover  the  premises,  and  forfeit  plaintiff's  invest- 
ments therein.  But  the  company  made  no  such  demand,  nor 
any  demand,  nor  gave  any  notice  whatever,  so  far  as  appears 
from  the  record  in  this  case.  It  appears  that  plaintiff  was 
holding  a  ranch  claim  a  few  miles  from  Great  Falls,  and  that 
in  the  month  of  September  or  October  of  the  same  year  be 
moved  thereto  with  his  family.  On  this  point  plaintiff  testi- 
fied:  '^I  lived  in  the  house  until  September  or  October,  and 
then  moved  to  the  ranch.  I  may  be  mistaken  as  to  the  length 
of  time*  I  had  a  tenant  who  remained  in  the  house  two  or 
three  months."  After  plaintiff  removed  therefrom,  as  shown 
by  the  testimony  and  findings,  defendant  oomi)any,  through 
its  officers  and  agents,  unlawfully  entered  therein,  and  took 
possession  of  said  house  and  lot,  and  caused  said  house  to  be 
finished,  by  putting  the  siding  and  corner  boards  thereon,  at 
the  expenditure  of  one  hundred  and  twenty^five  dollars,  and 
has  ever  since  held  said  premises,  receiving  the  rents  and  use 
thereof,  which  the  court  found  to  be  of  the  value  of  three  hun- 
dred and  ninety-two  dollars  and  fifty  cents.  In  addition  to 
the  expenditure  of  the  one  hundred  and  twenty-five  dollars  in 
finishing  said  house  defendant  company  caused  to  be  built  a 
fence  about  said  lot,  which'' consisted  of  posts  with  one  scant- 
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liog  on  top/'  according  to  the  testimony  of  defendant's  wit- 
neeSy  who  bailt  it.  The  company  also  caused  five  shade  trees 
to  be  phuited  upon  the  lot,  the  cost  of  which  is  not  stated. 
Such  fence  and  shade  trees,  however,  were  not  required  by 
the  contract  of  sale  to  plaintifil  Such  was^the  extent  of 
defendant's  expenditures  on  said  lot  If  it  had  increased  in 
value  to  the  sum  of  two  thousand  dollars  such  increase  was 
not  caused  by  any  thing  done  in  respect  thereto  by  defendant. 
Among  the  delinquencies  set  down  against  plaintiff  in  the 
statement  of  the  case  which  precedes  the  prevailing  opinion  it 
b  said:  **  The  evidence  shows,  and  the  court  finds,  that  the 
plaintiff  failed  to  pay  the  taxes  thereon  before  the  commence- 
ment of  this  action,  amounting  to  sixty  dollars.''  That  might 
have  the  appearance  of  abandonment  of  said  premises,  when 
considered  alone.  But  no  such  impression  emanates  from  that 
&/et  when  it  is  put  in  its  proi>er  relation  to  the  other  facts 
shown  in  this  case.  The  facts  are,  as  shown  by  the  record, 
that  plaintiff  went  into  possession  of  the  lot  early  in  the  year 
1887,  after  the  taxes  for  the  preceding  year  were  due  and  pay- 
able by  the  townsite  company,  and  about  the  close  of  the  same 
year,  or  early  in  the  year  1888,  the  townsite  company  unlaw- 
fully dispossessed  plaintiff,  took  possession  of  said  lot,  with  all 
improvements  plaintiff  had  erected  thereon,  and  has  held  and 
enjoyed  the  use  and  benefit  thereof  ever  since.  Who,  then, 
under  such  circumstances,  should  have  paid  the  taxes  on  said 
lot?  The  fact  is  that  the  trial  court  found  the  issues  in  this 
case  in  favor  of  plaintiff,  and  that  he  was  entitled  to  a  specific 
performance  of  said  contract,  but  at  the  same  time  required 
pluntiff  to  do  equity  in  the  premises — that  is,  to  pay  all  that 
was  due  on  the  contract,  and  reimburse  what  defendant  town- 
site  company  had  paid  out  on  the  premises;  and,  iu  so  doing, 
the  court  found,  not  that*  plaintiff  had  failed  to  pay  the  taxes  on 
said  premises,  amounting  to  sixty  dollars  (not  as  though  he  was 
delinquent  in  that  res{)ect),  but  that  the  townsite  company  had 
paid  out  that  sum  in  taxes  thereon  during  its  unlawful  hold- 
ing of  the  premises  from  plaintiff,  which  sum  was  credited  to 
the  townsite  company  against  the  value  of  the  rents  and  profits 
with  which  it  was  charged,  amounting  to  three  hundred  and 
ninety-two  dollars  and  fifty  cents. 
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This  oourt  appears  to  take  the  position  that  plaintiff  ought 
to  sliow  some  excuse  for  not  bringing  his  action  earlier, 
although  it  was  brought  within  the  period  prescribed  by  the 
statute  of  limitations.  Plaintiff  was  questioned  on  this  point, 
and,  in  his  testimony,  gave  the  oourt  a  direct  auswer,  as  fol- 
lows: He  said:  *' There  was  no  reason  for  not  taking  steps  to 
compel  the  company  to  make  a  deed,  except  that  I  was  finan- 
cially fixed  so  that  I  could  not  I  suppose  I  could  have  bor- 
rowed a  few  hundred  dollars  on  short  notice.  I  was  running 
a  ranch.  I  am  now  a  roustabout — general  work^-doiug 
work  at  day  labor.  I  was  getting  four  dollars  per  day  in  the 
spring  of  1887;  four  dollars  and  fifty  cents  per  day  in  1886; 
but  it  was  not  steady  work.  I  got  three  dollars  and  fifty 
cents  per  day  in  1888.  I  don't  remember  what  I  got  in  1889. 
I  was  raising  crops  and  holding  the  ranch  down.  I  do  not 
own  the  ranch  now.  I  sold  it.  I  had  several  thousand  dol- 
lars last  fall,  and  had  at  all  times  the  ability  to  get  money.'' 
I  observe  that  the  last  remark  in  the  above  statement  of  plain- 
tiff is  quoted  against  him  in  the  prevailing  opinion,  coupled 
with  the  observation  that  plaintiff's  delay  ''is  not  explained^ 
or  in  any  way  attempted  to  be  explained,  or  excused.  In  fact, 
it  seems  no  excuse  for  this  delay  existed."  And  the  same  is 
reiterated  in  other  parts  of  the  opinion.  But  there  is  no  dis* 
pule  that  plaiutiff 's  financial  condition  was  as  he  stated  until 
he  sold  his  ranch  claim;  and  his  repeated  borrowings,  in  his 
struggle  to  fulfill  the  terms  of  said  contract,  and  save  said  lot 
and  his  investments  therein  from  forfeiture,  corroborate  plain- 
tiff's statement  as  to  his  scant  resources.  And,  finally,  when 
plaintiff  had  exhausted  his  savings  and  borrowings,  the  defend* 
ant  company,  without  notice,  and  without  demand  on  plain- 
tiff to  complete  the  fulfillment  ot  said  contract,  already  so 
far  advanced,  and  without  process  of  court,  unlawfully  and 
forcibly  entered  said  premises,  evicted  plaintiff,  and  assumed 
and  held  what  he  liad  invested  therein.  Such  is  the  case 
shown  by  the  record,  without  dispute.  If  we  sat  like  school- 
masters, with  watch  in  hand,  to  question  litigants  who  come 
into  oourt  within  the  period  prescribed  by  statute  as  to  the 
reason  why  they  did  not  come  a  little  sooner,  I  think  the 
excuse  given  by  plaintiff,  corroborated  by  all  ihe  otlier  facta 
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shown,  is  worthy  of  consideration.  Bat,  in  my  opinion,  it  is 
more  to  the  purpose  of  the  law  to  inqaire  whether  circum- 
stances have  so  changed  while  plaintiff  delayed  his  action  as  to 
make  it  inequitable  to  compel  a  conveyance.  But  no  such 
circumstances  are  shown.  It  is  said  in  the  prevailing  opinion^ 
*^  the  circumstances  and  conditions  of  the  property  were  rapidly 
changing,  and  increasing  in  value.''  It  we  look  to  the  record 
we  find  that  the  only  change  wrought  in  the  condition  or  cir- 
cumstances of  the  property  was  that,  after  unlawfully  evicting 
plaintiff,  the  defendant  townsite  company  ez{)ended  on  said 
premises  the  small  sum  necessary  to  finish  and  avail  itself 
of  plaintiff's  expenditures  thereon;  and,  in  that  condition, 
defendant  has  ever  since  held  and  enjoyed  the  use  and  profits 
thereof.  The  increase  in  the  value  of  the  premises  arose  from 
nothing  that  defendant  did  in  relation  thereto,  so  far  as  shown 
by  the  record,  but  from  general  and  remote  causes.  If  the 
proi)erty  rose  in  value  from  the  discovery  of  mines,  for  instance, 
in  adjacent  country,  is  that  to  be  regarded  as  a  blessing  to 
which  the  defendant  corporation  had  a  peculiar  and  superior 
right?  And  if  defendant  had  wrongfully  and  oppressively 
invaded  plaintiff's  rights,  declared  forfeiture,  and  made  evio* 
tion,  without  notice  or  process  of  court,  and  confiscated  plain- 
tiff's interests  and  investments  in  said  proi)erty,  are  such  acts 
to  be  regarded  as  justified,  beyond  rectification,  because  the 
property  has  risen  in  value  through  natural  and  remote  causes? 
Because  of  such  blessing  upon  the  land  by  nature,  would  it  be 
inequitable  for  the  court  to  redress  the  wrong  done  to  plaintiff, 
and  see  that  right,  fairness,  and  justice  prevail?  These  ques- 
tions are  not  answered  by  voluminous  quotations  from  decisions 
founded  on  an  entirely  different  state  of  fiu)ts.  The  increase 
in  value  may  have  been  the  very  motive  which  impelled 
defendant  to  such  arbitrary  and  unlawful  conduct;  at  least,  it 
was  losing  nothing,  but  gaining  much.  Notwithstanding  such 
showing  of  constant  increase  in  value,  this  court,  in  shutting 
the  door  of  the  trial  court  against  plaintiff,  remarks,  ''Could 
the  plaintiff  lie  by,  and  wait  to  see  whether  his  contract  was  a 
good  one"  ?  The  record  answers  that  when  plaintiff  was  thrust 
out  of  the  property  he  was  compelled,  by  his  impoverished 
cooditioDy  to  lie  by,  and  see  the  property  which  he  had  so 
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nearly  gained  oonstantly  rise  in  value  in  the  nnlawfal  grasp 
of  defendant,  and  that  increase  was  without  the  act  of  defimd- 
anty  except  the  expenditure  of  a  trifling  sum  to  avail  itself  of 
plaintiff's  investments.  There  was  no  lying  by  to  see  whether 
the  bargain  was  a  good  one,  for  the  record  shows  that  the  prop- 
erty was  eonatanily  increasing  in  value.  By  borrowing  money, 
and  offering  payment  of  the  sums  required  by  the  contract  when 
the  last  installment  fell  due,  plaintiff  showed  himself  willing 
and  eager  to  carry  out  the  contract  After  he  was  dispossessed, 
of  coursCi  plaintiff  could  not  finish  said  house,  and  defendant 
made  the  same  impossible  by  causing  said  house  to  be  finished 
for  its  own  advantage.  This  court  does  not  venture  to  hold,  and 
I  apprehend  no  court  would,  under  the  authorities,  hold,  that 
time  was  of  the  essence  of  the  said  contract.  Besides,  this 
defendant  had  no  lawful  right  to  undertake  to  enforce  forfeit- 
ure and  eviction  without  demand,  or  notice  or  process  of  court. 
Defendant  had  power  to  enforce  its  contract  by  lawful  means 
and  processes,  and  this  is  sufficient  for  any  citixen  of  this  state. 
The  fiiots,  as  disclosed  by  the  record,  in  my  opinion,  fully 
warranted  the  decision  of  the  trial  court  awarding  specific 
performance. 


STATE  EX  BBL.  ZEHNTNER,  Appeixant,  v.  TIPTON, 

Respondent, 

[Sabmitted  July  a,  IBM.   Dedded  Novembdr  8,  ISM.] 

BiSTAXDT— EMdenca.— In  a  proMoatloii  for  bftstardy  deoUratioiii  mida  hj  ifaa 
proaeoatriz,  while  in  tnTtil,  that  the  defendant  was  the  father  of  her  ohild, 
are  inoompetent. 

SAJO—OorrdboraHng  testimony.^ln  a  proeeontlon  for  bastardy  it  is  error  to  charge 
the  jary  that  the  testimony  of  the  proseontriz  must  be  sostained  by  faets  and 
oironmstanoei  corroborating  it,  since,  under  section  616  of  the  Oode  of  CiTil 
Procedure,  the  direct  eyidence  of  one  witnen,  who  is  entitled  to  fall  credit,  is 
iuffldent  for  proof  of  any  U/ai  except  perjory  and  treason. 

Appeal  from  Sixth  Judioial  Distriet,  Meagher  County. 

Bastardy  proceeding.    The  cause  was  tried  before  Henby, 
J.    Defendant  had  judgment  below.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
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This  is  a  proceeding  brought  under  chapter  11  of  the  Gen- 
eral Laws,  entitled  *' Bastards/'  seeking  to  obaige  respondent 
with  the  paternity  of  the  bastard  child  of  relator^  and  for  the 
relief  provided  in  said  chapter  11. 

On  a  trial  in  the  district  court  verdict  and  judgment  were 
for  defendant  Belatriz  appeals  from  the  judgment.  Her 
counsel  all^e  in  tlieir  brief  two  errors,  saved  by  bill  of  excep- 
tions; one  in  the  exclusion  of  certain  testimony  and  the  other 
in  the  giving  of  an  instruction  to  the  jury.  These  assignments 
are  considered  in  the  opinion  below. 

Ihompwn  &  Maddcx,  for  Appellant. 

I.  The  court  virtually  charged  the  jury  that  they  must 
acquit  the  defendant  unless  testimony  of  the  prosecutrix  was 
corroborated.  This  was  error,  and  prejudicial.  The  jury 
might  have  believed  the  testimony  pf  the  prosecutrix,  and, 
having  heard  the  testimony  for  the  defendant  and  observed 
the  conductof  himself  and  witnesses,  might  have  regarded  the 
entire  testimony  for  the  defense  as  unworthy  of  belief.  The 
prosecutrix  was  not  corroborated  in  this  case,  and  therefore 
the  jury,  under  the  instruction,  were  bound  to  acquit.  The 
credibility  of  the  mother  was  a  question  for  the  jury.  (Comp. 
Stats.,  div.  6,  S  154.)  It  should  have  been  left  to  the  jury  to 
say  whether  they  believed  the  statements  of  the  prosecutrix, 
though  uncorroborated.  It  was  not  incumbent  upon  the  pros- 
ecution to  prove  their  case  beyond  a  reasonable  doubt,  but 
merely  by  a  preponderance  of  evidence.  The  jury  may  have 
considered  that  the  preponderance  of  evidence  was  with  the 
unsupported  statements  of  the  prosecutrix,  but,  inasmuch  as 
she  was  uncorroborated,  they  were  powerless  to  convict 
(Code  Civ.  Proc.,  §  616.) 

II.  The  jury  were  also  instructed  that  the  defendant  and 
prosecutrix  were,  other  things  being  equal,  of  equal  credibil- 
ity. Carefully  considered  cases  sustain  the  proposition  that 
the  defendant  is  not,  other  things  being  equal,  to  be  considered 
of  equal  credibility  with  the  complaiuiug  witness.  {McCtellan 
v.  Slate,  28  N.  W.  Rep.  345;  Kenney  v.  State,  42  N.  W.  Rep. 
213;  Burgees  v.  Boswoiili,  23  Me.  673.) 
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Smith  &  Oorml^f  for  Respondent. 

I.  The  trial  of  a  bastardy  case,  when  it  reaches  the  district 
court,  is  in  the  nature  of  a  civil  proceeding,  in  which  the 
mother  and  reputed  father  are  both  interested  parties,  and, 
other  things  being  equal,  the  complaining  witness  and  the  de- 
fendant are  of  equal  credibility.  The  instruction  complained 
of  was  therefore  correct.  (2  Am.  &  Eng.  Ency.  of  Law,  144; 
JEdmond  v.  SUUe^  6  South.  Bep.  58;  Semon  v.  Peopk^  42  Mich. 
141;  McFarland  v.  Peoi^e,  72  III  368;  People  v.  Stare,  50 
III.  62;  Beed  v.  State,  26  Pac  Bep.  956;  1  Blackstone's  Com* 
mentaries,  458.)  The  pecuniary  interest  of  the  mother  in  the 
proceeding  is  clearly  manifest  by  section  160  of  the  bastardy 
act.    (Comp.  Stats.,  p.  634.) 

II.  In  cases  of  this  character  the  testimony  of  the  com- 
plaining witness  must  be  corroborated.  (Wharton's  Criminal 
Evidence,  §  388;  People  y.  Benson,  6  Cal.  221.) 

De  Wnr,  J. — ^The  first  alleged  error  is  stated  in  the  bill  of 
ezoeptions  as  follows:  '^ After  having  introduced  testimony 
tending  to  prove  that  the  prosecuting  witness  or  plaintiff  did, 
on  the  twenty-fourth  day  of  May,  1893,  at  the  county  of 
Meagher,  state  of  Montana,  of  which  state  she  was  a  resident, 
give  birth  to  a  male  child;  that  the  child  at  the  time  of  the 
trial  was  alive,  and  was  a  bastard;  that  at  the  time  of  the  con- 
ception, and  at  the  time  of  the  birth  of  said  child,  and  at  the 
time  of  the  trial,  she  was  an  unmarried  woman;  that  the  de- 
fendant was  the  father  of  said  child;  that  defendant  had  had 
sexual  intercourse  with  her  on  the  seventh,  fourteenth,  and 
twentieth  days  of  August,  1892;  that  such  acts  of  sexual 
intercourse  took  place  at  defendant's  ranch,  in  said  county  and 
state,  where  she  was  then  working  as  a  domestic — ^had  called 
and  sworn  one  Mary  Zehntner,  and,  after  having  shown  by 
said  witness  that  she  was  present  at  the  birth  of  complainant's 
child,  offered  to  prove  by  said  witness  that  the  complainant, 
Martha  Zehntner  had,  before  the  birth  of  her  said  child,  and 
during  the  pains  of  childbirth,  and  while  in  labor  or  travail, 
stated  that  the  defendant,  John  C.  Tiptoo,  was  the  father  of 
her  child,  thereupon  asked  the  said  witness  the  following  ques- 
tion: '  Do  you  remember  now  whether,  while  she  was  under- 
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going  labor  pains,  sue  stated  who  the  father  was'?  whereupon 
counsel  for  the  defendant  objected  to  the  question  'for  the  rea- 
son that  any  declaration  that  might  have  been  made  by  the 
prosecuting  witness,  not  under  oath,  is  incompetent  testimony, 
and  is  a  declaration  in  her  own  favor';  which  said  objection 
was  by  the  court  sustained,  and  to  which  ruling  the  prosecu- 
tion duly  excepted.'^ 

Appellant  now  contends  that  the  declarations  of  the  re- 
latriz  as  to  who  was  the  father  of  the  child,  made  while  she 
was  in  labor,  are  competent  testimony.  To  support  this  con- 
tention he  cites  us  to  certain  cases,  such  as  Bobbins  v.  SmUh, 
47  Conn.  182;  E.  R  v.  J.  M.,  3  N.  H.  136;  Beats  v.  Furbish, 
89  Me.  469;  QmmmweaUh  v.  Cbfe,  5  Mass.  618.  But  those 
cases  were  decided  under  peculiar  statutes — ^statutes  enacted 
when  parties  were  not  competent  to  testify  in  their  own  be- 
half Such  statutes  gave  to  the  plaintiff  the  right  to  intro- 
duce on  the  trial  evidence  that  she  had  been  put  to  discovery 
at  the  time  of  her  travail,  and  had  remained  constant  in  the 
accusation  of  the  defendant  as  the  father  of  the  child.  Tlius 
the  fact  of  her  having  made  such  discovery  was  competent 
testimony  on  the  trial.  But  we  neither  have  such  statute  nor 
the  need  therefor.  All  persons  with  us  are  competent  wit- 
nesses (Code  Civ.  Proa,  §  647)  with  certain  exceptions  not 
here  necessary  to  state.  Therefore  there  is  no  principle  or 
statute  under  which  it  can  be  held  that  it  is  competent  for 
a  party  to  prove  in  court  what  he  himself  has  said  out  of  court, 
and  not  under  oath,  when  such  matter  is  simply  evidence  in 
his  fstvor,  and  is  nothing  more  than  a  prior  iteration  of  the 
testimony  which  he  may  now  give  upon  the  trial.  That 
would  be  to  allow  a  party  to  prove,  by  witnesses  on  the  trial, 
that  he  had  theretofore,  out  of  court,  and  not  under  oath, 
stated  to  someone  facts  which  were  material  to  his  case.  Such 
declarations  are  not  competent  testimony.  (1  Greenleaf  on 
Evidence,  §  123.) 

The  other  alleged  error  complained  of  is  the  giving  by  the 
court  to  the  jury  the  following  instruction:  '^In  this  case  the 
complaining  witness  has  sworn  that  the  defendant  is  the  father 
of  her  child,  while  the  defendant  has  sworn  that  he  is  not; 
and  it  is  your  duty  to  weigh  and  determine  the  testimony  so 
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given.  If  you  believe  the  oomplaining  witness  and  the  ac- 
cused are  of  equal  credibility,  and  the  one  offsets  the  other, 
then,  unless  there  is  other  testimony  given,,  or  circumstances 
proved,  which  give  the  preponderance  to  the  complaining  wit- 
ness, the  defendant  should  be  acquitted.  And  you  are  further 
instructed  that,  so  far  as  the  cr^ibility  of  the  defendant  and 
the  complaining  witness  is  concerned,  this  action  is  to  be 
deemed  civil  in  its  nature,  and,  other  things  being  equal,  that 
the  defendant  is  to  be  considered  of  equal  credibility  with  the 
complaining  witness.  Before  the  defendant  in  this  case  can 
be  convicted  of  the  charge  against  him  the  testimony  of  the 
oomplaining  witness  must  be  sustajjied  by  facts  and  circum- 
stances corroborating  iU'^  We  cannot  approve  this  instruc- 
tion. The  first  sentence  is  correct.  Therein  the  court  leaves 
the  credibility  of  the  witnesses  to  be  weighed  and  determined 
by  the  jury.  (Code  Civ.  Proc.,  §  619.)  The  language  of  the 
second  sentence  of  the  instruction  is  not  quite  commendable. 
It  tends  to  suggest  to  the  jury  that  if  one  witness  says  one 
thing  and  another  the  contrary  a  balance  is  struck,  and  the 
jury  is  in  a  position  of  having  heard  nothing  upon  the  subject; 
whereas  the  fact  is,  that  if  there  is  a  direct  conflict  in  the  tes- 
timony of  two  witnesses,  who  are  generally  equally  trust- 
worthy and  credible,  the  manner,  style,  and  appearance  of  one 
witness  might  gain  him  credit  with  the  jury,  to  the  utter  over* 
throw  of  the  opposing  witness.  And  all  these  matters  are  to 
be  taken  into  consideration  by  the  jury  (Code  Civ.  Proc, 
§  619),  and  they  are  the  judges  of  the  witness'  credibility,  not 
wholly  from  what  he  says,  but,  in  the  language  of  the  statute, 
''  by  the  manner  in  which  he  testifies,  and  by  the  character  of 
his  testimony."  But  the  fatal  part  of  this  instruction  is  the 
last  sentence,  in  which  the  court  says:  *'  Before  the  defendant 
in  this  case  can  be  convicted  of  the  charge  against  him,  the 
testimony  of  the  complaining  witness  must  be  sustained  by 
facts  and  circumstances  corroborating  it''  This  instruction  is 
contrary  to  the  statute,  which  declares  that  'Hhe  direct  evi- 
dence of  one  witness,  who  is  entitled  to  full  credit,  is  sufficient 
for  proof  of  any  fact,  except  perjury  and  treason."  (Code 
Civ.  Proc.,  §  616.)  If  the  jury  believed  the  testimony  of  the 
plaintiff  as  a  witness  it  was  for  them  to  find  in  accordance 
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with  each  belief.  Bat  this  instruction  invaded  this  province 
of  the  jury.  It  told  the  jary  that  it  could  not  find  for  the 
plaintilf  aniess  her  testimony  was  corroborated.  It  was  not 
corroborated.  The  court,  therefore,  told  the  jury  to  find  for 
the  defendant.  It  thus  deprived  the  jury  of  their  right  and 
duty  to  pass  upon  the  credibility  of  these  two  witnesses,  and  find 
their  verdict  in  accordance  with  whether  they  believed  one  or 
the  other.  For  this  reason  the  judgement  is  reversed  and  the 
cause  is  remanded  for  a  new  trial. 

Reversed. 
Pembebton,  C.  J.,  and  Habwood,  J.^  concur. 


In  be  MING.  

[BnbmiiM  September  96, 18M.   I>eoided  NoTember  8, 1S94.]  24  499; 

BxaoDTOxs  AXD  ADimnBTBATOBs— 5tijpfr»£on  of  ex0ett(riz.^The  relator,  ••  exeo-  34  331 
ntrix  of  the  lest  will  and  teetament  of  her  deceased  hnebaod,  made  a  report 
showing  the  condition  of  the  estate  of  the  decedent,  which  report  was  consid- 
ered, settled,  and  approved.  No  report  was  thereafter  made  until  five  years 
later,  when,  in  obedience  to  an  order  of  oonrt  caUing  for  a  report  of  the  con- 
dition of  said  estate,  the  saidezeontrix  presented  one,  corering  the  intenrening 
period,  and  this  report  was  not  only  uncontested,  but  was  approved  by  aU  of 
the  heirs  interested  in  the  estate,  all  of  whom  were  of  the  age  of  minority. 
Bnbseqnently  two  of  the  heirs  brought  suit  to  set  aside  a  mortgage  on  the 
estate,  executed  by  them  when  of  age,  charging  said  executrix  with  exercising 
vndne  influence  over  them  in  procuring  the  execution  of  said  mortgage.  Sdd, 
that  neither  the  latter  fact,  coming  to  the  knowledge  of  the  court,  nor  the 
showing  in  reference  to  said  report,  presented  any  ground  for  the  suspension 
or  removal  of  the  executrix,  and  that  her  temporary  removal  by  peremptory 
order  of  the  court  on  such  grounds  was  error.    (Dx  Witt,  J.,  dissenting.) 

BAMm^Appointm^nt  of  tpecial  odminMrator.—Bj  the  same  order  whereby  tho 
said  executrix  was  removed  the  court  appointed  the  public  administrator  **  as 
special  administrator  to  take  charge  of  said  estate,  and  execute  the  provisions 
of  said  wiU  in  reference  to  said  estate,"  and  ordered  "  that  special  letters  of 
administration,  with  the  will  annexed,  issue  to  him."  ffeld,  that  in  appoint- 
ing the  public  administrator  as  special  administrator,  or  in  ordering  the  es- 
tate into  the  public  administrator's  charge  in  this  case,  while  one  next  of  kin, 
to  whom  the  statute  had  given  prior  right  to  the  office  of  both  general  and 
special  administrator,  sought  such  appointment,  the  court  exceeded  its  Juris- 
diction. {SUtte  ex  reL  Murphy  v.  Judge  of  Second  Judicial  Didrict  Court,  10 
Mont.  401,  distinguished.    (Ds  Witt,  J.,  dissenting.) 

HameStalute  confitraed.— Under  the  provisions  of  sections  55  and  97  of 
the  Probate  Practice  Act,  when  occasion  arises  for  the  appointment  of  a  spe- 
cial administrator,  the  court  must  appoint  from  those  in  right  of  succession 
thereto,  as  therein  provided,  if  they  do  not  waive  their  right  by  failing  to  ap- 
ply, or  by  failing  to  insist  upon  or  prosecute  their  application,  or  in  some  man- 
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ner  eonfleniing  to  fh«  appointment  of  another  bj  the  court.  The  elanae  of 
section  95  of  the  Probate  Practice  Act,  which,  after  enumerating  the  oocaaiona 
for  tlie  appointment  of  a  special  adminietrator,  proTides:  *'  Or  he  (the  dis- 
trict Judge)  may  direct  the  public  admiuiittrator  of  his  county  to  take  charge 
of  the  estate/'  is  applicable  to  cases  wherein  no  one  is  entitled  to  general  or 
special  appointment,  precedent  to  the  public  administrator.  In  such  cases  the 
oonrt  would  not  be  absolutely  bound  to  appoint  a  special  administrator,  bnt 
might  direct  the  estate  into  the  charge  of  the  public  administrator. 

Original  proceeding.  Application  for  writ  of  eertiorari^ 
and  also  for  writ  of  habeas  corpus.  Action  of  the  court  below 
ordered  to  be  annulled,  and  the  petitioner  in  the  writof /u(6ea« 
cof^nM  to  be  diacbarged  from  custody. 

J,  W.  Kimdey^  and  Blake  A  Penwell,  for  Relator,  on  appli- 
cation for  writ  of  certioraru 

The  failure  to  file  accounts  was  not  a  cause  for  the  removal  or 
suspension  of  relator  as  executrix.  {In  re  Moore^  83  CaL  586; 
Odand  v.  Bideman^  6  La.  Ann.  664;  Suceearion  of  Head^  28  La. 
Ann.  800;  Cooper  v.  Cooper^  6  N.  J.  £q.  10.)  The  jurisdiction 
of  district  and  probate  courts  must  be  kept  distinct.  (Havereiick 
▼.  Tntdel,  61  Cal.  433;  Smith  v.  Wedtijield,  88  Cal.  378;  Richards 
V.  Westmore,  66  Cal. 365;  Inre  AUigei^^ 65  Cal.  228;  Orow  v.  Day, 
Wis.  637;  Edaie  of  Bwixm,  64  Cal.  428;  QimpbeU  v.  Raiikin, 
99  U.  S.  261;  Olacius  v.  Fogel,  88  N.  Y.  441.)  The  court 
could  not  remove  an  executrix,  except  for  statutory  reasons, 
having  ''no  right  to  add  to  the  disqualifications  prescrilied  by 
the  legislature  for  such  cases"  {Levering  v.  Levering^  64  Md. 
410;  In  re  Bauquier,  88  Cal.  302;  Dotody  v.  Oorham^  42  Miss. 
469;  Vail  v.  Oivan,  66  Ind.  60;  In  re  Welch,  86  Cal.  180; 
Wales  V.  WiUard,  2  Mass.  120;  Biggs  v.  Oagg,  89  N.  Y. 
490;  Neiglibors  v.  Hamlin,  78  N.  C.  42);  and  could  not  com- 
plain at  the  contents  of  a  re|)ort  made  by  an  executrix  under 
oath,  nor  direct  how  it  should  be  made.  {Cotodin  y.  Perry,  11 
Pick.  611;  In  re  Bullock's  Estate,  76  Cal.  419.)  A  report  filed 
by  an  executor  under  oath  is  presumed  to  be  correct  (Schouler 
on  Executors  and  Administrators,  §  621;  Pode  v.  Munday, 
103  Mass.  174);  and  only  interested  parties  can  be  heard  to 
complain.  {Garwood  v.  Garwood^  29  Cal.  619;  Estate  of 
Halleck,  49  Cal.  116;  SuUle  v.  Turner,  8  Jones,  404;  WfuU  v. 
SpatUding,  60  Mich.  22.)  The  heirs,  being  of  age,  are  pre- 
sumed to  know  the  effect  of  their  indorsement  oi  the  acts  of 
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their  mother,  the  executrix,  and  are  abeolutelj  bound  tliereby, 
{Looniis  V.  Armstrong,  63  Mich.  365;  Foote  v,  Faole,  61  Micli. 
181;  Lyk  v.  William,  65  Wis.  231;  Wagner^a  Estate,  119  N.  Y. 
28;  JVt/es'  Iktate,  113  N.  Y.  547;  Bumb  v.  Gard,  107  Jud. 
576;  Perry  v,  Wooton,  5  Humph.  526;  Smith's  Probate  Law, 
236.)    Where  there  is  a  will  there  must  be  an  executor  or  an 
administrator  with   the  will  annexed   {Landers  v.  Stone,  45 
lod.  408);  and  until  the  removal  of  an  administrator  alreadj 
appointed  no  new  administrator  can  be  appointed.    (Estate  of 
Keane,  56  Cal.  409.)    If  letters  are  issued  they  constitute  the 
person  to  whom  they  are  issued  the  administrator.     (Estate  of 
Hamilian,  34  Cal.  468;  Byno  v.  Byno,  27  N.  J.  Eq.  524.) 
An  administrator  '^  with  the  will  annexed  "  is  a  different  offi- 
cer from  one  tem|)orarily  put  "  in  charge  of  an  estate."     (Rev. 
Stats.,  §  61,  p.  288;  Gary's  Probate  Law,  §  284,  p.  105;  Nttgenl 
V.  Cloon,  117  Mass.  219;  Bradford  v.  JUonks,  132  Mass.  407; 
Parker  v.  Converse,  5  Gray,  338;  Oiwin^s  Appeal,  4  Watts.  A 
8.  492;  Saunderson  v.  Steams,  6  Mass.  39;  Peebles  v.  Watt,  9 
Dana.  102;  33  Am.  Dec.  531;  Woerner's  Probate  Law,  §§  178, 
246;   McCavley  v.  Harvey,  49  Cal.  505;   Wait  v.  Huntington, 
40  Conn.  10.)     As  bearing  upon  the  appointment  of  a  spe- 
cial administrator  the  /bllowing  authorities  are  cited.    (Rev. 
Stats.  §  97,  p.  296;  In  re  Cai-penter,  73  Cal.  202;  In  re  Fislier, 
16  Wis.  611;  Gary's  Probate  Law,  §  315;  SmUh  v.  Rice,  11 
Mass.  513;  Jenks  v.  Howland,  3  Gray,  537;  Estate  of  Wooten, 
66  Cal  326;  Estate  of  Padieoo,  23  Cal.  480.) 

/.  W.  Kinsley,  Oeorge  F.  SlieUon,  and  Blake  &  Penwell,  for 
Petitioner,  on  application  for  writ  of  habeas  corpus. 

L  The  court  below  had  no  jurisdiction  to  appoint  referees 
in  the  case  of  the  petitioner,  the  statutes  specifying  the  condi- 
tions under  which  the  court  can  appoint  referees  in  probate 
proceedings  being  inapplicable.  (Comp.  Stats.,  div.  2,  §§  164, 
165,  268.)  "The  power  of  the  court  to  order  a  reference 
in  an  action  at  law  without  the  consent  of  the  parties  is  not 
derived  from  the  common  law,  but  is  dependent  wholly  upon 
statute.*'  (20  Am.  &  Eng.  Ency.  of  Law,  664;  also  Williams 
V.  Benton,  24  Cal.  426;  Hastings  v.  Ounningham,  35  Cal.  549.) 

II.     The  language  of  the  statute  is  mandatory,  that  the 
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iasues  relating  to  the  removal  of  an  ezecntrix  **  mnst  be  heard 
and  determined  hy  the  oourt/'  and,  in  effect,  prohibits  the  ap- 
pointment of  referees  to  '*  so  investigate  and  report  thereon.'^ 
(Comp.  Stats.,  div.  2,  §  115.) 

III.  The  referees  were  not  judicial  officers  and  had  no 
authority  to  compel  the  petitioner  to  testify  before  them. 

I Y.  The  account,  being  accompanied  by  vouchers,  to  which 
there  were  no  objections  or  exceptions  by  any  person,  and  due 
notice  of  a  hearing  having  been  given,  the  court  exceeded  its 
jurisdiction  in  appointing  referees  to  examine  and  report  con- 
cerning said  report  and  as  to  the  fitness  of  tlie  executrix  to 
hold  her  trust.  (Boughtm  v.  Flint,  74  N.  Y.  485;  HeaW^ 
Eataie,  58  Iowa,  36;  Pook  v.  Mimday,  103  Mass.  177;  Biffgs 
V.  Otagg,  89  N.  Y.  490.) 

y.  All  the  heirs  of  the  estate  of  the  deceased,  being  satis- 
fied with  the  acts  of  the  executrix,  and  there  being  no  other 
iuterested  parties,  the  account  as  rendered  and  approved  by 
the. heirs  is  presumed  correct  and  binding  on  them,  and  there 
was  nothing  for  the  court  to  investigate.  (Comp.  Stete.,  div. 
2,  §  269;  Oowdin  v.  Perry,  11  Pick.  611;  Beynolds  v.  jSrum- 
agim,  54  Cal.  257;  Perry  v.  Wooton,  6  Humph.  626;  Harris 
V.  SeaUf  27  Ga.  585;  Ix>omi8  v.  Amutrong,  63  Mich.  355; 
FooU  V.  Fooie,  61  Mich.  181;  Wagnm^s  Estate,  119  N.  Y. 
28;  NiM  Efdate,  113  N.  Y.  547;  Btmb  v.  Oard,  107  Ind.  576; 
6ar/s  Probate  Law,  par.  28,  pp.  13, 14;  Schouler  on  Execu- 
tors and  Administrators,  §§  332,  521.) 

yi.  The  books  demanded  were  ^^  papers''  within  the  mean- 
ing of  the  stete  constitution,  which  could  not  have  been  in- 
spected by  the  referees  or  the  court  without  the  consent  of  the 
petitioner.  (Const.,  art.  3,  §  7;  U.  S.  Const.  Amendment,  4; 
Boyd  V.  United  States,  116  U.  8.  616;  Pacific  By.  Qmmission, 
12  Saw.  574;  Sargent  v.  Sanborn  (N.  H.  March  15,  1890), 
25  Atl.  Hep.  541.) 

Habwood,  J. — This  writ  of  habeas  corpus  is  accompanied 
by  a  writ  of  certiorari,  whereby  all  the  proceedings  leading  up 
to  the  order  for  the  commitment  of  relator  are  brought  before 
this  court.  Thereby  it  ap|)ear8  that  John  H.  Ming  died  in  the 
year  1887,  leaving,  as  heirs,  Eatherine  L.,  widow,  and  John 
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H.  and  James  L.  Miiigi  sons  of  decedent,  to  whom  deoedeut 
had,  by  last  will  and  testament,  bequeathed  all  his  estate,  and 
appointed  Katberine  L»  Miug  executrix  of  said  will;  that  said 
will  was  duly  admitted  to  probate,  notice  to  creditors  given,  and 
other  preliminary  matters  and  proceedings  as  to  said  estate,  re- 
quired by  law,  were  attended  to;  thatin  1889  the  executrix  made 
a  report  showing  the  condition  of  said  estate,  which  report,  after 
notice,  as  provided  by  law,  was  considered,  settled,  and  ap- 
proved; that  no  report  was  thereafter  made  until  about  Febru- 
ary, 1894,  when,  in  obedience  to  an  order  of  court  calling  for 
a  report  of  the  condition  of  said  estate,  said  executrix  presented 
one,  covering  the  period  intervening  since  the  first  report, 
made  in  1889;  that  said  other  two  heirs,  John  H.  and  James 
L.  Ming,  both  being  of  the  age  of  majority,  joined  in  approv- 
ing the   last-mentioned  report.     In  their  approval  thereof 
these  heirs  say:  **  We  have  been  at  all  times  familiar  with  the 
executrix's  management  of  this  estate;  have  been  consulted 
freely  by  her  in  the  matter  of  sale  of  personal  and  real  estate, 
and  all  rental  of  real  estate,  from  which  the  income  has  been 
derived;  and  have  also  approved,  and  hereby  approve,  her 
management  in  this  estate  in  that  respect.     We  have  also  been 
familiar  with  the  several  items  of  expenditure,  as  they  have 
been  made;  have  been  consulted  freely  by  her  at  the  time  and 
under  the  circumstances  when  the  same  were  made;  and  we 
have  approved,  and  do  hereby  approve,  all  her  acts  in  regard 
thereto^  and  we  hereby  give  our  unqualified  assent  and  ap- 
proval of  all  her  acting  as  executrix,  as  shown  herein,  and  of 
the  expenditures  contained  in  this  report,  and  mutually  join  in 
the  request  that  this,  her  report,  be  allowed,  and  that  she  be 
permitted  by  this  court  to  retain  from  the  future  income  of  said 
estate  the  present  indebtedness  of  two  hundred  and  filly-three 
dollars  and  twenty-two  cents,  now  shown  to  be  due  her,  and 
such  other  items  of  expenses  as  she  may  have  incurred,  or  may 
hereafter  incur,  in  the  interest  and  for  the  benefit  of  this 
estate."    This  report  was  not  only  accompanied  by  the  approval 
of  all  heirs  interested  in  said  estate  (all  of  them  being  of  the 
age  of  majority),  but  no  creditor,  or  any  one  whosoever  claim- 
ing to  be  interested,  has  made  any  objection  thereto  since  the 
filing  thereof.    Nor  does  there  appear  to  have  been  any  inves- 
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tigation,  consideration^  or  other  action  taken  by  the  court  in 
respect  to  said  last  report  (Probate  Code^  §§  265-68),  until 
after  the  peremptory  order  removing  the  executrix  was  made. 
But,  on  or  about  July  23,  1894,  an  order  was  made  by 
the  judge  of  the  probate  court  peremptorily  removing  said 
executrix,  basing  said  order,  as  appears  therefrom,  upon  the 
ground  that  said  executrix  had  not  made  annual  reports 
of  the  condition  of  said  estate,  from  time  to  time,  for  the  yearji 
intervening  between  1889  and  tlie  said  last  report;  and,  u|>on 
the  further  ground,  that  it  had  come  to  the  knowledge  of  the 
judge,  exercising  probate  jurisdiction,  through  the  files  and 
recoixls  of  the  district  court,  within  and  for  Lewis  and  Clarke 
county,  that  an  action  had  been  commenced  in  that  court  by 
John  H.  and  James  L.  Ming  against  the  First  National  Bank 
of  Helena,  and  the  relator,  Katherine  L.  Ming,  for  the  purpose 
of  obtaining  a  decree  canceling  a  certain  mortgage  executed 
by  Katherine  L.,  John  H.,  and  James  L.  Ming,  of  their  in- 
terests in  certain  pro])erty  of  said  estate,  to  said  bank,  to  secure 
certain  indebtedness,  the  ground  alleged  for  cancellation  of  said 
mortgage  being  that  Katherine  L.  Ming  had  used  undue  infiu- 
em«  with  John  H.  and  James  L.  Ming  to  induce  them  to  join 
as  parties  thereto.  Thereafter  the  relator,  Katherine  L.  Ming, 
was  cited  to  appear  before  the  probate  court;  and  the  court 
appointed  three  referees  to  investigate  and  report  upon  the 
account  of  the  executrix,  last  filed,  and  generally  to  inquire 
into  the  management  of  said  estate  by  the  executrix,  and  also 
to  inquire  into  the  question  of  the  fitness  and  competency  of 
said  executrix  to  remain  in  that  office,  and  re|>ort  upon  those 
questions.  Thereupon  the  referees,  in  proceeding  with  that 
inquiry,  called  said  executrix  as  witneas,  and,  having  ques- 
tioned her  generally  in  regard  to  her  last  account  and  report 
upon  said  estate,  required  her  to  produce  all  books  in  her  pos- 
session wherein  were  entries  or  memoranda  of  transactions  or 
accounts  of  expenditure  in  reference  to  said  estate.  The  exec- 
utrix replied  that,  if  proper  objection  or  contest  were  made  as 
to  any  item  or  items  of  the  account  shown  in  said  last  report, 
she  would  establish  the  same  by  proof,  but,  without  such  ob- 
jection, she  declined,  through  her  counsel,  to  produce  books 
and  enter  upon  a  showing  on  the  inquisition  of  the  referees^ 
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where  no  question,  objeotioD,  or  contest  had  been  made.  Re* 
port  of  this  conduct  of  the  executrix  having  been  made  to  the 
ooarty  an  order  was  made  by  the  court  oommittiDg  the  execu* 
triz  for  contempt  for  refusing  the  demand  of  the  referees  as 
aforesaid. 

Counsel  for  relator  contend  that,  by  tlie  terms  of  the  wil], 
said  estate  was  transferred  to  the  executrix  as  a  trustee^  and  in 
that  capacity  alone  she  was  liolding  and  managing  the  same 
until  the  time  for  final  distribution  thereof;  and  that  after  the 
probate  of  the  will,  the  filing  and  recording  of  the  inventory 
and  appraisement,  the  notice  to  creditors,  and  the  report  showing 
settlemeutof  their  claims,  etc.,  as  was  shown  by  the  executrix's 
report  of  188S!,  her  further  {)ossession  and  management  of  said 
estate  was  in  the  capacity  of  trustee  solely;  and  it  is  set  forth 
in  the  application  for  writ  of  ^oertioran  that  she  neglected  to 
make  reports  of  the  condition  of  said  estate  to  the  probate  court 
after  the  report  of  1889,  because  her  counsel  advised  her  that 
no  reports  were  required  by  law  as  she  was  merely  trustee  in 
charge  of  the  property  of  said  estate,  awaiting  time  for  distri- 
bution.    But  we  shall  not  enter  upon  the  consideration  of  that 
point,  because  we  deem  it  unnecessary  in  this  proceeding.  This 
was  not  a  case  for  reference.    The  exectutrix  made  report  oon- 
oeruing  the  affairs  of  said  estate,  covering  the  period  interven- 
ing since  her  last  report  of  1889;  and  the  same  was  not  only 
uncontested,  but  was  accompanied  by  the  approval  of  all  the 
heirs  interested  in  said  estate,  all  of  whom  were  of  the  age  of 
majority.     Such  was  the  showing,  and  therein  no  ground  ap- 
pears, in  reference  to  said  report,  for  the  susi)ension  or  removal 
of  the  executrix;  nor  was  there  any  objection  raised  in  refers 
ence  to  the  re|K>rt  on  which  an  issue  was  formed  for  reference. 
(Probate  Practice  Act,  §§  113-15,  267-70;  In  re  Rusay^s  WiU, 
14  N.  Y.  Supp.  177.)    Nor  were  the  allegations  contained  in 
the  pleadings,  on  file  in  the  district  court  as  aforesaid,  ground 
for  the  removal  of  the  executrix.    The  matters  there  set  forth 
pertained  to  transactions  wherein,  as  allied,  the  heirs  interested 
in  this  estate  have  joined  in  executing  a  mortgage  of  their 
respective  interests  in  certain  property  thereof,  to  secure  cer- 
tain indebtedness.     If  competent  to  act  a  person  interested  has 
power  to  assign  or  convey  away  his  or  her  interests  in  an  ea- 
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tate  aa  a  private  transaction.  Whether  that  was  done  in  legal 
fornii  and  free  from  conditions  which  might  invalidate  tlie 
mortgage,  are  questions  to  be  tried  in  that  litigation,  where 
the  same  are  raised  for  adjudication.  That  controversy  per- 
tains to  private  transactions,  apiuirently,  by  individuals  who 
were  of  the  age  of  majority,  and,  so  far  as  shown  by  any  ad- 
judication, competent  to  act  in  that  behalf.  But  if  any  fraud 
was  perpetrated  therein,  which  is  not  to  be  presumed  at  this 
stage  of  the  action,  that  question  should  be  adjudicated  in  that 
action.  If  the  parties  to  said  mortgage  should  be  found  to 
have  made  a  valid  encumbrance  upon  their  interests,  that  find- 
ing would  be  based  upon  the  fact  that  they  were  competent 
to  act  in  that  behalf.  And  if  it  were  found  that  they  had 
power  to  act,  and  had  made  a  valid  and  binding  transaction, 
in  respect  wherein  their  action*  was  subject  to  their  own  con- 
trol, it  certainly  would  not  be  ground  for  depriving  the  exec- 
utrix of  her  office  in  respect  to  said  estate.  Whatever  may 
be  the  result  of  that  adjudication  the  questions  involved 
therein  should  be  left  to  the  adjudication  of  the  court  havine 
jurisdiction  of  that  action. 

By  the  same  order  whereby  the  executrix  was  temporarily 
removed  the  court  appointed  Joseph  N.  Kenck,  public  admin- 
istrator ''as  special  administrator  to  take  charge  of  said  estate, 
and  execute  the  provisions  of  said  will  in  reference  to  said 
estate,'^  and  ordered  ''that  special  letters  of  administration, 
with  the  will  annexed,  issue  to  him.''  Immediately  thereafter, 
and  as  soon  as  said  order  came  to  the  knowledge  of  the  Ming 
brothers,  John  H.  Ming  petitioned  the  court  to  revoke  the 
appointment  of  Kenck  as  such  special  administrator,  and  at 
the  same  time  made  formal  application  for  appointment  of 
John  H.  as  special  administrator  of  said  estate.  In  that 
petition  for  such  appointment  John  H.  Ming  was  supported 
by  James  L.  and  Katherine  L.  Ming.  But  it  appears  that 
petition  was  not  entertained,  or,  as  it  is  alleged  in  these  pro- 
ceedings, no  action  was  taken  thereon,  although  the  same  was 
presented  to  the  court,  and  the  court  was  asked  to  hear  and 
act  upon  said  petition.  Thereupon  writ  of  eertiorari  was  sued 
oat  on  behalf  of  John  H«  and  James  L.  Ming,  to  review  the 
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Older  of  the  court  making  such  appointment  of  special  admin- 
istrator; relators  insisting  therein  that  the  court  had  exceeded 
its  jurisdiction  in  refusing  to  appoint  John  H.  Ming  as  special 
administrator  in  case  any  exigency  had  arisen  requiring  the 
appointment  of  a  sfiecial  administrator  of  said  estate.  This 
proceeding  was  argued  and  submitted  for  determination  along 
with  the  habeas  eorpua  proceeding. 

There  being  no  appeal  from  an  order  appointing  a  special 
administrator,  it  has  been  held  that  oertiarari  would  lie  to 
review  the  jurisdictional  question  involved  in  such  appoint- 
ment (Probate  Practice  Act,  §  97,  Comp.  Stats.,  p.  296; 
In  re  Murphy^  Pub.  Admr.,  11  Mont  401.)  On  the  sub- 
ject of  appointment  of  a  special  administrator  the  statute 
provides,  in  section  55  of  the  Probate  Practice  Act,  that 
letters  of  administration  '^must  be  granted  to  some  one  or 
more  of  the  persons  hereinafter  mentioned,  who  are  respect- 
ively entitled  thereto,  in  the  following  order:  1.  The  sur- 
viving husband  or  wife,  or  some  competent  person  whpm 
he  or  she  may  request  to  have  appointed;  2.  The  chil- 
dren; 3.  The  father  and  mother;  4.  The  brothers,''  etc 
This  section  prescribes,  in  ten  subdivisions,  the  order  in 
which  certain  persons  have  a  right  to  succeed  to  the  adminis- 
tration of  an  estate.  Section  95  of  the  same  act  provides  that 
^when  there  is  delay  in  granting  letters  testamentary  or  of 
administration  from  any  cause,  or  when  such  letters  are 
granted  irregularly,  or  no  sufficient  bond  is  filed  as  required, 
or  when  no  application  is  made  for  such  letters,  or  when  an 
administrator  or  executor  dies  or  is  suspended  or  removed, 
the  probate  judge  must  appoint  a  special  administrator  to  col- 
lect and  take  charge  of  the  estate  of  the  decedent,  in  whatever 
county  or  counties  the  same  may  be  found,  and  to  exercise 
such  other  powers  as  may  be  necessary,  for  the  preservation  of 
the  estate,  or  he  may  direct  the  public  administrator  of  his 
county  to  take  charge  of  the  estate."  And  section  97  of  the 
same  act  further  provides:  '^In  making  the  appointment  of  a 
special  administrator  the  probate  judge  must  give  preference 
to  the  person  entitled  to  letters  testamentary  or  of  administra- 
tion, but  no  appeal  must  be  allowed  from  the  appointment'' 
Under  these  statutory  provisions  we  think  it  clear  that,  when 
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occasion  arises  for  appointmeDt  of  a  special  admiDistrator,  the 
court  must  appoiut  from  tbose  in  right  of  succession  thereto, 
as  provided  by  statute,  if  they  do  not  waive  their  right  by 
failing  to  applyi  or  by  failing  to  insist  upon  or  prosecute  their 
application^  or  in  some  manner  consenting  to  the  appointment 
of  another  by  the  court;  and  the  court  is  not  at  liberty  to  pass 
over  those  to  whom  the  statute  gives  the  prior  right  of  both 
general  and  6|)ecial  administration,  and  appoint  the  public 
administrator  as  special  administrator,  or  order  the  estate  into 
the  charge  of  the  public  administrator,  when  an  ezigenqr 
arises  culling  for  appointment  of  a  special  administrator.  The 
only  ground  for  contention  that  the  court  has  power  or  dis- 
cretion to  ignore  those  standing  in  prior  right  to  administer, 
either  generally  or  specially,  and  put  the  estate  into  {>08se&- 
sion  of  the  public  administrator,  is  the  clause  of  section  95, 
which,  after  enumerating  the  occasions  for  the  appointment  of 
a  special  administrator,  provides:  '^  Or  he  may  direct  the  public 
administrator  of  his  county  to  take  charge  of  the  estate.^'  No 
doubt  that  is  a  wise  provision,  for  there  are  cases  wherein  no 
one  is  entitled  to  general  or  special  appointment,  precedent  to 
the  public  administrator.  In  such  cases  the  court  would  not 
be  absolutely  bound  to  appoint  a  special  administrator,  but 
might  direct  the  estate  into  the  charge  of  the  public  adminis- 
trator. But  sections  65  and  97  declare,  without  condition 
or  proviso,  that  when  occasion  arises  for  appointment  of  an 
administrator,  either  general  or  special,  the  court  mud  appoint 
from  the  heirs  and  relatives  of  decedent,  in  the  order  pre- 
scribed; and  to  hold  that  said  clause  of  section  95  empowered 
the  court,  whenever  occasion  arose  for  appointment  of  a  special 
administrator,  to  put  the  estate  in  charge  of  the  public  admin- 
istrator, notwithstanding  the  heirs  and  distributees  of  decedent 
applied,  would,  in  effect,  insert  into  section  97,  following  the 
statutory  declaration  that  the  court,  ^^in  mukiug  appointment 
of  special  administrator,  must  give  preference  to  the  persons 
entitled  to  letters  testamentary  or  of  administration,''  a  proviso 
to  this  effect:  '' Unless  the  court  deems  it  preferable  to  put 
the  estate  into  the  charge  of  the  public  administrator.''  No 
such  proviso  is  found  there.  Moreover,  the  provisions  of  all 
the  sections  of  the  statute  on  this  subject,  read  together^  clearly 
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manifest  an  intention  on  the  part  of  the  I^islature  that  the 
''  next  of  kin  entitled  to  share  in  the  distribution  of  the  es  ate" 
in  the  order  prescribed  shall  have  a  right,  precedent  and  para- 
mouut  to  strangers,  to  administer  the  estate  in  all  caseS|  either 
as  general  or  special  administrator. 

In  relation  to  the  Davis  estate  occasion  arose  for  the 
appointment  of  a  special  administrator.    There  were  next  of 
kin  entitled  to  apply  for  snch  appointment,  such  as  brothers 
and   nephews  of  decedent;    but  the  court  went  outside  of 
those  relatives  and  distributees  of  the  estate,  and  appointed 
a  person  whom  the  court  deemed  suitable  for  that  office. 
Thereupon  all  the  heirs  and  distributees  who  could   have 
demanded  such  appointment  precedent  to  the  one  appointe  \ 
as  well  as  to  the  public  administrator,  tacitly  acquiesced  in 
the  appointment  made  by  the  court.    One  of  the  heirs  who 
had  applied  for  ap}x>intment  as  special  administrator  ceased  to 
prosecute  his  petition,  and  no  other  relative  of  decedent  who 
might  have  claimed  such  appointment  applied  for  the  same. 
Nothwithstanding  this  tacit  or  implied  concurrence  of  all  the 
heirs  in  the  appointment  made  by  the  court,  the  public  ad- 
ministrator sought  to  overcome  that  arrangement,  and  com- 
pel appointment  of  himself.    The  conclusion  and  holding  of 
this  ooart  in  that  case  (State  ex  reL  Murphy ,  11  Mont.  401) 
was  that,  as  between  the  public  administrator  and  the  ap- 
pointee, under  sach  conditions,  the  public  administrator  was 
not  entitled  to  the  appointment.    That  case  involved  no  such 
question  as  is  here  presented;  nor  was  there  involved  therein 
the  consideration  of  the  question  whether  the  appointment  of 
the  public  administrator  (if  it  had  been  made  in  that  case) 
could    have   been  sustained   against  the  demand    of  heirs 
and  distributees  for  appointment,  in  the  order  provided  by 
statute.     But  to  sustain  the  ap|K>intment  of  the  public  ad- 
ministrator in  this  case  would  be  to  hold  that,  in  case  the 
court  had  put  the  vast  estate  of  Andrew  J.  Davis  into  the 
charge  of  the  pnblio  administrator,  when  occasion  arose  for 
the  appointment  of  a  special  administrator,  that  appointment 
must  have  been  sustained  against  the  demand  of  the  heirs  and 
distribatees  for  the  appointment,  even  though  all  of  them 
jcnned  in  petitioning  the  court  for  the  appointment  of  one  or 
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more  of  them,  as  provided  hj  statute.  Such  holding,  we 
think,  would  be  entirely  contrary  to  the  spirit  and  intendment 
of  the  statute  upon  this  subject;  and  therefore  we  hold  that,  in 
appointing  the  public  administrator  or  special  administrator, 
or  in  ordering  the  estate  into  the  public  administrator's  charge 
in  this  case,  while  one  next  of  kin,  to  whom  the  statute  had 
given  prior  right  to  the  office  of  both  general  and  special  ad- 
ministrator, sought  such  appointment,  the  court  exceeded  its 
jurisdiction. 

As  a  result  of  our  consideration  of  the  proceedings  here 
presented  it  will  be  ordered:  1.  That  petitioner  in  the  writ 
of  habeas  oorpuSf  Katherine  L.  Ming,  be  discharged  from  cus- 
tody; 2.  That  the  order  of  the  probate  court  api)ointing 
Joseph  N.  Kenck  as  special  administrator  of  said  estate,  with 
the  will  annexed,  be  vacated  and  set  aside. 

PfiMBEBTON,  C.  J.,  concurs. 

De  Witt,  J.,  dissenting. — ^The  application  of  Mrs.  Ming 
for  writ  of  cerftoron,  on  July  28, 1894,  and  her  application 
for  writ  of  habeoB  corpus^  on  August  7,  1894,  involved  some 
of  the  same  facts.  Although  oommenced  at  different  times, 
they  were  argued  U^ther,  and  may  as  well  be  treated  in  one 
opinion.  I  will  follow  the  method  of  the  prevailing  opinion 
in  that  respect  I  will  examine  the  question  of  tlie  oeriioi^ri 
first  It  appears  that  the  district  judge  tem{K)rarily  removed 
or  suspended  Mrs.  Ming  as  executrix,  and  appointed  Joseph 
N.  Kenck,  public  administrator,  as  special  administrator,  or, 
in  eftect,  directed  the  public  administrator  to  take  charge  of 
the  estate.  (Probate  Practice  Act,  §§  96,  113.)  A  writ  of 
oertiorari  was  issued  by  this  court  to  review  that  order.  I 
think  that  the  question  upon  this  oertiorari  is  whether  the 
district  judge  had  jurisdiction  to  make  the  order  directing 
Kenck  to  take  charge.  This  court  said  in  the  eertiorari 
case  of  State  ex  rel.  Murphy  v.  The  Covrt^  11  Mont  405: 
<<  We  have  only  to  inquire  whether  the  application  is  properly 
before  us,  and,  if  so,  whether  the  district  judge  exceeded  his 
jurisdiction.''  I  think  that  he  had  jurisdiction  to  make  the 
order  which  he  did  in  this  case.    Section  113  of  the  Probate 
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Practice  Act  is  as  follows:  **  Whenever  the  probate  judge  has 
reason  to  believe,  from  his  own  knowledge  or  from  credible 
information,  that  any  ezecator  or  administrator  has  wasted, 
embezzled,  or  mismanaged,  or  is  abont  to  waste  or  embezzle,  the 
property  of  the  estate  committed  to  his  charge,  or  has  commit- 
ted, or  is  about  to  commit,  a  fraud  upon  the  estate,  or  is  incom* 
petent  to  act,  or  has  permanently  removed  from  the  territory, 
or  has  wrongfully  neglected  the  estate,  or  has  long  neglected 
to  perform  any  act  as  such  executor  or  administrator,  lie  must, 
by  an  order  entered  upon  the  minutes  of  the  court,  suspend 
the  powers  of  such  executor  or  administrator,  until  the  matter 
is  investigated/'  The  probate  judge  is  now  the  district  judge. 
Under  this  statute,  if  the  district  judge  has  reason  to  believe, 
from  Mb  aum  knowledge  or  from  credible  informaiion^  that  the 
executrix  is  not  a  proper  person  to  continue  in  the  performance 
of  her  duties,  for  any  of  the  reasons  set  forth  in  the  said  stat- 
ute, I  think  that  he  has  jurisdiction  conferred  by  this  section 
to  suspend  her  powers  until  investigation  is  made.  He  may 
err  in  his  reasons  to  believe;  and,  if  he  discover  such  error,  he 
may  correct  it  upon  the  final  investigation.  But,  if  he  has 
this  reason  to  believe,  he  has  the  jurisdiction;  and,  if  he  lias 
the  jurisdiction,  certiorari^  I  think,  will  not  review  bis 
action.  (State  ex  rd.  Murphy^  iupra.)  Without  comment- 
ing upon  the  discreet  or  indiscreet  exercise  of  his  jurisdic- 
tion in  suspending  Mrs.  Ming,  I  think  that  the  district 
judge  had  sufficient  reason  to  believe  that  she  was  an  improi)er 
person  to  continue  to  execute  the  office  of  executrix.  He  had 
before  him  Mrs.  Ming's  report  as  executrix,  upon  which  tlie 
other  heirs,  John  and  James,  had  indorsed  their  approval, 
filed  February  1, 1894.  He  also  had  before  him  the  pleadings 
in  an  action  filed  January  17,  1894,  in  the  court  of  which  he 
was  judge.  In  that  action  John  and  James  Ming  were  plain- 
tiffs, and  Mrs.  Ming  and  the  First  National  Bank  were  defend- 
ants. In  their  complaint  in  that  action  John  and  James 
charge  their  mother,  Mrs.  Minor,  with  exercising  undue  influ- 
mce  over  them  in  procuring  them  to  execute  a  mortgage  u])on 
their  property,  or  a  large  portion  thereof,  to  the  First  National 
Bank  for  the  sum  of  about  ninety  thousand  dollars.  The 
action  was  for  the  cancellation  of  that  mortgage.     Therefore 
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the  district  judge  fonnd  in  bis  court  that  on  February  1, 1894, 
John  and  James  Ming  approved  of  all  of  the  acts  of  their 
mother,  as  executrix,  and  that  also,  within  sixteen  days  of  that 
date,  on  January  17,  1894,  they,  under  oath,  accused  her  of 
working  a  fraud  upon  them.  They  seem  to  blow  hot  and 
cold  within  a  very  few  days.  In  one  breath  they  charge  their 
mother  with  a  ninety  thousand  dollar  fraud,  and  in  the  next 
tliey  approve  of  all  her  acts  as  executrix.  These  facts  were  all 
set  down  in  writing,  and  solemnly  filed  in  the  district  court, 
over  the  signatures  of  John  and  James  Ming.  I  should  think 
that  this  was  fairly  ''credible  information''  (Probate  Practice 
Act,  §  113);  and,  furthermore,  I  think  it  was  knowledge  and 
information  which  gave  the  district  judge,  nnder  section  113, 
jurisdiction  to  suspend  Mrs.  Ming.  To  be  sure,  the  sons,  John 
and  James,  did  not  ask  her  suspension;  but  section  113  says 
that  the  district  judge  mud  sus])end  the  executrix,  not  simply 
upon  complaint  by  any  one,  but  of  his  own  motion,  **  when* 
ever  he  has  reason  to  believe,  from  his  own  knowledge,  or 
from  credible  information,"  etc  The  California  supreme 
court  said,  in  Deek^M  Estaie,  6  Cal.  669:  ''  The  probate  judge, 
as  the  general  supervisor  and  guardian  of  the  estates  of  de- 
ceased persons,  has  power,  by  law,  to  suspend  or  remove  an 
administrator  '  whenever  he  has  reason  to  believe,  either  from 
his  own  knowledge  or  frdm  credible  information,  that  such 
adminis  rator  has  fraudulently  wasted  or  mismanaged  tbe  es- 
tate, or  is  about  to  do  so,  or  has  become  incompetent  to  man- 
age it'  (Comp.  Laws,  §§  281,  283,  p.  418.)"  It  is  observed 
that  the  California  statute  as  to  the  ground  upon  which  the 
court  may  act  is  the  same  as  ours.  That  case  came  up  on 
appeal,  and  the  court  said:  ''With  the  exercise  of  this  power, 
so  necessary  to  the  protection  and  security  of  estates,  an  ap- 
pellate court  should  not  interfere,  unless  it  be  clearly  shown 
that  there  has  been  a  gross  abuse  of  discretion  by  the  probate 
court." 

The  case  before  us  is  on  eertiarariy  and  not  appeal,  as  was 
the  California  case.  I  cannot  find  it  in  my  mind  to  donbt 
that  the  district  judge  had  jurisdiction  to  suspend  Mrs.  Ming. 
Having  suspended  the  executrix,  he  appointed  Joseph  K. 
Kenck,  public  administrator,  us  special  administrator,  and 
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ordered  that  be  take  charge  of  the  estate.    This  order  is  at- 
tacked on  oertiorari  as  beiog  withoat  jurisdiction.     If  the  dis- 
trict coart  bad  jarisdiction  it  is  found  in  section  96  of  the 
Probate  Practice  Act,  wliich  provides  that,  when  an  adminis- 
trator or  executor  is  suspended,  the  district  judge  must  appoint 
a  special  administrator  to  collect,  take  charge  of,  etc.,  or  he 
may  direct  the  public  administrator  of  his  county  to  take 
charge  of  the  estate.    It  is  to  be  kept  in  mind  that  on  this 
certiorari  the  question  is  whether  the  judge  bad  jurisdiction 
to  order  the  public  administrator  to  take  charge.    I  think 
that  he  had   such  jurisdiction  under  section  95  and  other 
sections,  as  construed  in  State  ex  rd.  Murphy^  supra.    That 
was  a  case   of  vast    magnitude,  and    it  was    decided    bjr 
unanimous  court,  and  not  without  able  argument  and  due  de- 
liberation.    I  feel  satisfied  with  the  reasoning  in  that  case 
to-day,  as  I  did  when  it  was  decided.     I  think  this  eertiarari 
cannot  be  sustained  without  overruling  the  Murphy  case.     I 
thought  so  when  the  application  for  the  writ  was  made,  and 
for  that  reason  ventured  to  decline  to  join  in  the  order  for  its 
issuance.     The  statutes  under  consideration  are  fully  set  out 
in  the  statement  made  in  the  Murphy  case,  and  may  be  here 
referred  to  without  repeating  them.     In  that  case  the  court 
had  appointed  as  special  administrator  one  James  A.  Talbot, 
under  the  tenth  clause  of  section  55",  Probate  Practice  Act,  as 
^'a  person  legally  competent.^'    The  public  administrator  con- 
tested this  appointment,  claiming  that  it  should  have  been 
given  to  him.     This  court  said:  ''When  there  is  a  delay  in 
appointing  an  administrator  the  district  judge,  for  the  tempo- 
rary protection  of  the  estate,  may  do  one  of  two  things  (§  95): 
].   He  may  direct  the  public  administrator  to  take  charge  of 
the  estate;  or,  2.   If  he  does  not  so  direct  he  must  appoint  a 
special  administrator.    There  seems  to  be  no  ambiguity  in  this 
provision.     A  discretion  is  given  to  the  district  judge  to  adopt 
one  of  two  courses.     In  the  case  at  bar  the  judge  exercised 
this  discretion,  and  exercised  it  by  not  directing  the  public 
administrator  to  take  charge  of  the  estate.    The  judge  took 
the  other  alternative  of  the  statute,  and  proceeded   to  the 
appointment  of  a   special   administrator.      He   thereby  did 
some  thing  wholly  inconsistent   with   directing   the   public 
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administrator  to  take  cliarge  of  the  estate,  and  thereby,  as  well, 
passed  upon  and  decided  the  question  of  directing  the  public 
administrator  to  take  charge,  and  decides  it  adversely  to  such 
taking  charge  by  the  public  administrator.  This  was  an  act  of 
judicial  discretion,  of  which  no  abuse  is  shown,  and  of  which 
the  public  administrator  cannot  complain.''  We  held  in  that 
case  that  it  was  in  the  discretion  of  the  district  judge  to  ap- 
point the  public  administrator;  that  is  to  say,  in  effect,  to 
order  him  to  take  charge  of  the  estate,  or  to  appoint  one  of  the 
persons  named  in  the  clauses  set  forth  in  section  65.  It  is  true 
that  the  public  administrator  appears  as  eighth  in  the  classes 
named  in  section  65.  As  to  that,  we  said,  further,  in  the  Mui^ 
phy  case:  '^Having  passed  and  settled  this  matter,  and  pro- 
ceeding to  the  other  alternative  allowed  the  judge,  under  sec- 
tion 95,  viz.,  the  appointment  of  a  special  administrator,  which 
the  judge  could  do  without  notice  to  any  one,  and  out  of  term 
time  (§  96),  the  judge  finds  that  section  97  provides  that  prefer- 
ence must  be  given  in  such  appointment  to  the  persons  entitled 
to  general  administratorship,  in  the  order  named  in  section  55. 
In  that  order  the  public  administrator  api)ears  as  eighth.  But 
the  law  has  already  provided  in  the  other  alternative  in  sec- 
tion 95  that  the  public  administrator,  as  to  temporary  care  of 
the  estate,  stands  ahead  of  all  classes  of  persons  named  in  seo- 
tion  55,  if  the  judge  chooses  to  put  the  estate  into  his  hands. 
A  special  provision  is  thus  made  for  putting  the  public  ad- 
ministrator in  charge — a  special  provision  which  takes  him  out 
of  the  general  classes  of  administrators.  If  it  is  the  judg- 
ment of  the  judge  that  the  public  administrator  should  take 
the  estate  the  judge  may  so  direct,  to  the  exclusion  of  all 
daimants  to  special  letters.  Now,  when  the  judge  passes  the 
public  administrator,  and  practically  says,  'I  will  not  apix)int 
him,  as  I  may,  and  determine  to  proceed  under  the  otner 
alternative  of  section  96,  and  appoint  a  special  administrator,' 
then,  in  making  his  selection  from  the  classes  of  persons 
nameil  in  section  55,  must  he  again  adjudicate  upon  the  claims 
of  the  public  administrator — a  question  which  he  has  already 
decided  under  an  ampler  provision  of  the  law  allowing  him  to 
give  to  him  the  estate?  Must  he  again  say  whether  or  not  he 
will  give  him  charge  of  the  estate  when  he  has  already  settled 
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the  matter  in  the  exerciee  of  his  disoretion,  and  said  he  would 
not  do  00?  We  think  not.  The  judge  bad  the  amplest  and 
largest  powers  to  direct  the  estate  into  the  hands  of  the  public 
administrator,  to  the  exclusion  of  every  one.  He  did  not 
exercise  that  power.  It  cannot  be  said  that,  the  judge  having 
deliberately  ignored  the  public  administrator,  when  he  had 
full  power  to  recognize  him,  he  must  again  cousider  his  claim 
when  proceeding  under  the  other  alternative  of  the  statute. 
This  would  be  equivalent  to  holding  that  the  judge  may^  if  he 
chooses,  make  the  public  administrator  the  temporary  custodian 
of  the  estate;  but,  if  he  does  not  do  so,  as  he  may,  then,  in 
appointing  a  special  administrator,  he  must^  under  certain  con- 
ditions, do  the  very  thing  which  the  other  provision  of  the  law 
says  he  may  do,  and  which,  in  his  discretion,  he  has  decided 
not  to  do*  We  cannot  agree  to  any  such  construction  of  the 
statute.  It  would  be  a  strain  upon  language  approaching 
a  point  of  fracture.  The  correct  view  of  sections  65,  96, 
and  97  is  that  the  public  administrator  is  not  in  the  list  of 
candidates  for  special  administratorship,  for  the  reason  that 
his  claims  for  temporary  custodianship  of  the  estate  are  pro- 
vided for  in  another  separate  portion  of  the  section,  by  which 
he  IS  placed  first  in  choice,  if  the  judge  desires  him  to  take 
charge.''  We  thus  held  that  the  public  administrator  is  read 
out  of  the  classes  in  section  66,  and  that,  instead  of  there  being 
ten  classes  in  that  section,  there  are,  indeed,  only  nine,  after 
dropping  the  public  administrator  from  the  list  This  was  so 
held  because  the  selecting  of  the  public  administrator  for  tem- 
porary custodianship  of  an  estate  was  separately  and  fully  pro- 
vided for,  and  it  seemed  not  reasonable  to  believe  that  it  was 
intended  that  the  court  should  consider  him  in  the  list  named 
in  section  66,  when  the  ample  power  was  given  to  appoint  him 
under  another  and  special  provision.  Therefore,  the  district 
judge,  when  the  temporary  care  of  an  estate  is  to  be  provided 
for,  has  two  divisions  of  persons  to  look  to.  The  one  division 
is  composed  of  but  one  person — the  public  administrator; 
and  the  other  division  is  composed  of  nine  classes  of  persons 
named  in  section  66— that  is  to  say,  nine  classes,  after  exclud- 
ing the  public  administrator  from  that  list,  for  the  reasons 
above  set  forth.    If  the  judge  goes  to  the  first  division,  there 
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is  only  one  peraon  for  him  to  select;  if  he  goes  to  the  second 
division,  then  he  must  observe  the  priorities  of  the  classes,  as 
set  out  in  section  55.  This  seems  to  me  to  be  what  was  held 
in  the  Murphy  case.  Under  tliis  holding  I  do  not  think  the 
language  of  the  court  in  giving  the  public  administrator  charge 
of  the  estate  is  important.  I  do  not  think  it.is  material  whether 
the  judge  follows  the  language  of  the  statute,  and  says, ''  It  is 
directed  that  the  public  administrator  of  the  county  take  charge 
of  the  estate'';  or  whether  he  uses  the  language  of  ^'appointing 
an  administrator.''  The  substance  of  the  matter  is  that  he 
goes  to  the  one  of  two  divisions  of  persons  above  set  forth  to 
select  the  temporary  custodian  of  the  estate.  This  is  what  the 
district  judge  did  in  this  case.  He  had  these  two  divisions  of 
persons  before  him.  He  had  discretion,  under  the  law,  to  go 
to  either  division.  He  exercised  his  discretion  in  taking  the 
public  administrator.  I  think  that  he  had  jurisdiction  to  do 
this.  He  used  his  discretion  within  his  jurisdiction.  Of  course, 
it  may  be  said  that  a  district  judge  may  not  be  discreet  or  wise 
in  his  action  in  such  a  matter.  But  the  legislature  has  in- 
trusted him  with  this  power,  as  it  had  the  right  to  do;  and,  if 
the  legislature  places  this  discretion  in  the  district  judge,  I  do 
not  know  that  any  other  tribunal  has  cause  to  criticise  the 
legislative  act.  It  may  be  that  the  district  judge  is  the  best 
depositary  for  such  discretion.  At  all  events,  the  legislature 
so  thought,  as  it  ap|)ears  to  me;  and  I  do  not  feel  like  indulg- 
ing in  any  presumptions  that  the  district  judges  will  abuse  this 
discretion.  There  appears  to  be  no  showing  here  of  the  abuse 
of  discretion,  and,  as  was  said  in  the  California  case  above 
cited:  ''With  the  exercise  of  this  power,  so  necessary  to  the 
protection  and  security  of  estates,  an  ap])ellate  court  should 
not  interfere,  unless  it  be  clearly  shown  that  there  has  been  a 
gross  abuse  of  discretion  by  the  probate  court."  I  am  therefore 
of  opinion  that  the  writ  of  oetiiorari  should  be  dismissed.  It 
may  be  noted,  in  passing,  that  the  appointment  is  only  a  tem- 
porary matter.  It  is  only  for  the  purpose  of  having  some  one 
in  charge  pending  an  investigation,  and  until  the  regular 
administrator  can  be  appointed,  if  a  permanent  removal  is 
determined  upon. 

The  oerUorari  being  disposed  of^  as  it  seems  to  me  it  ought. 
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leaves  to  me  the  oonsideration  of  the  habeas  eorpuM.    After 
SQspendiDg  Mrs.  Ming,  aod  appointing  £enck  temporary  cus* 
todian,  the  court  issued  a  citation  to  Mrs.  Ming,  under  section 
114  of  the  Probate  Practice  Act,  requiring  her  to  appear  and 
show  cause  why  her  letters  of  executorship  should  not  be  re* 
yoked.    She  appeared  and  filed  an  answer  to  this  order.     I 
think  the  judge  was  pursuing  the  statutory  authority  invested 
in  him  by  sections  114  and  116  of  the  Probate  Practice  Act, 
when  making  this  citation   and  initiating  this  proceeding. 
The  executrix  had  been  6usi)ended,  as  we  have  seen,  an  act 
within  the  jurisdiction  of  the  court,  as  I  am  of  opinion,  and 
then  properly  followed  the  hearing  under  sections  114  and 
115,  to  determine  whether  she  should   be  removed  perma- 
nently.     The   hearing  was  for  this   pnqxMse.     It   was  the 
duty  of  the  court  to  ascertain  whether  Mrs.  Ming  should  be 
permanently  removed.    If  she  were  to  be  removed  it  would 
seem  to  be  the  duty  of  the  court  to  ascertain  whether  there 
were  facts  which  would  demand  her  removal,  or  whether  the 
facts  were  such  that  she  should  be  retained  in  her  office  as 
executrix.    The  court  thereupon  made  an  order  appointing 
referees  to  take  testimony  in  the  matter,  and  re|)ort  their  find* 
ings  of  fiict.    Upon  the  hearing  before  the  referees  matters 
arose  which  resulted  in  the  executrix  being  committed  for  con- 
tempt; hence  the  luxbeas  corpus*    The  question  arises  whether 
the  court  had  authority  to  appoint  the  referees.     If  it  had  not, 
Mrs.  Ming  was  guilty  of  no  contempt  in  her  conduct  before 
the  referees*    Section  115  of  the  Probate  Practice  Act  says: 
''The  issues  raised  must  be  heard  and  determined  by  the  court." 
Section  113,  just  preceding,  had  given  the  judge  power  to  sus- 
pend the  executrix  temporarily.    The  statute  seems  to  regard 
the  suspension  as  perhaps  an  emergency  matter,  and  conferred 
the  power  upon  the  judge;  but,  upon  the  question  of  the  per- 
manent removal,  it  guards  against  any  implication  that  the  dis- 
trict judge  could,  at  chambers,  go  on  with  the  hearing,  and 
provides,  as  quoted,  that  the  eouti  shall  hear  and  determine. 
I  thiuk  the  intention  here  is  to  distinguish  the  court  from  the 
judgCj  and  require  that  a  matter  of  such  importance  should  be 
determined  in  open  court,  and  not  at  chambers.     I  do  not  think 
that  the  last  sentence  of  section  115  is  intended  to  prohibit  the 
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court  from  ordering  a  reference,  if  authority  to  do  so  appears 
elsewliere  than  in  this  section.  The  words  ^'hear  and  deter- 
mine'' are  words  used  in  defining  jurisdiction.  AH  oourts  hear 
and  determine  the  matters  which  come  before  them,  including 
those  matters  as  to  which  the  court  may  unquestionably  order 
a  reference  for  its  information.  Even  if  there  be  a  reference 
to  hear  evidence  and  report  facts  the  court  finally  hears  and 
determines  the  issue.  Therefore,  I  think  that  section  116  was 
not  intended  to  prohibit  a  reference  in  such  a  matter. 

If  it  be  suggested  that  no  issue  was  raised  here  because  the 
heirs  had  approved  the  executrix's  accouut  I  think  it  may  be 
replied  that  there  is  the  same  issue  here  as  could  ever  occur 
when  a  proceeding  arises  under  sections  113,  114,  and  115. 
Here  the  judge,  of  his  own  motion,  without  complaint  of  any 
one,  **  from  his  own  knowledge  or  credible  information"  (§  113) 
sus|)ends  an  executrix,  and  goes  into  a  hearing  as  to  whether 
such  executrix  should  be  permanently  removed.  As  to  whether 
the  court  had  power  to  order  a  reference  here,  we  find  section 
323  of  the  Probate  Practice  Act  provides:  "Except  as  other* 
wise  provided  in  this  title,  the  provisions  of  the  Civil  Practice 
Act  of  this  state  are  applicable  to  and  constitute  the  rules  of 
practice  in  the  proceedings  mentioned  in  this  title."  Section 
710  of  the  Code  of  Civil  Procedure  provides:  "  The  provisions 
of  this  code,  so  far  as  applicable,  shall  govern  the  proceedings 
and  practice  in  the  probate  courts  of  the  territory  in  civil 
actions."  Section  283  of  the  Code  of  Civil  Procedure  pro- 
vides: ''A  reference  may  be  ordereJ,  upon  the  agreement  of 
the  parties,  filed  with  the  clerk,  or  entered  on  the  minutes. 
.  •  .  ."  Then  follow  subdivisions.  Section  284  of  the  Code 
of  Civil  Procedure  provides:  ^'When  the  parties  do  not  con- 
sent the  court  may,  upon  the  application  of  either,  orofiU  owti 

motion^  direct  a  reference  in  the  following  cases:  1 2. 

....  3 4.  When  it  is  necessary  for  the  informa- 
tion of  the  court  in  a  special  proceeding."  The  court,  in 
ordering  a  reference,  recites  as  follows:  "And  whereas,  on  or 
about  the  twentieth  day  of  January,  1894,  she  filed  a  very 
voluminous  report,  containing  many  accounts,  whicii  said  re- 
-  port  was  so  extensive,  covering  a  long  period  of  time  as  in  the 
judgment  of  this  court  to  demand  a  reiereuce;  and  whereas,  in 
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the  matter  of  the  investigation  of  her  fitness  to  continae  her 
duties  as  ezecatrix  of  this  estate^  as  it  appears,  many  accounts 
will  have  to  be  examined,  and  much  evidence  taken,  which 
also,  in  the  judgment  of  this  court,  is  a  proper  subject 
for  reference/'  It  is  then  ordered  that  the  referees  so 
appointed  ^'do  examine  in  full  the  transactions  set  forth  in 
the  account,  which  the  said  Catherine  L.  Ming  claims  to  be 
a  full,  true,  and  correct  history  of  her  transactions  as  executrix, 
and  to  take  her  evidence,  and  the  evidence  of  such  other  per- 
sons as  they  may  deem  necessary,  touching  the  transactions  and 
the  matters  set  forth  in  said  account;  and  that  the  said  referees 
do  also  take  evidence  upon  the  question  of  whether  the  said 
executrix  is  competent  to  manage  the  aflairs  of  said  estate,  and 
.  upon  the  question  of  whether  or  not  the  said  Katherine  L. 
Ming  has  mismanaged  said  estate,  or  wasted  any  of  the  assets 
belonging  to  the  same,  or  appropriated  or  misappropriated 
any  of  the  funds  thereof,  and  generally  as  to  whether  she  has 
conducted  herself  in  accordance  with  the  laws  of  Montana  reg^ 
ulating  Uie  duties  of  executors  of  estates.''  I  think  that  these 
matters  set  forth  in  the  order  of  reference  were  in  the  lan- 
guage of  section  284  of  the  Code  of  Civil  Procedure,  neces- 
sary for  the  information  of  the  court,  and  that,  therefore,  the 
court  was  empowered  to  make  a  reference  in  order  to  obtain 
the  information  as  to  these  matters.  The  referees  were  to  de- 
termine nothing.  It  was  left  to  the  court,  after  the  referees 
collected  the  facts,  to  both  hear  the  facts  so  collected  and  de- 
termine the  matter.  The  referees  were  to  examine  into  Mrs. 
Ming's  management  of  the  estate.  Their  appointment  was 
not  like  an  ordinary  one  to  examine  an  account.  The  issue 
was  as  to  whether  Mrs.  Ming  should  be  removed.  The  exam- 
ination of  her  accounts  was  an  incident  to  that  issue,  or  was 
evidence  in  the  determination  of  such  issue.  I  cannot  see  any 
valid  objection,  under  the  law,  to  the  investigation  as  to  her 
removal,  or  to  the  appointment  of  the  referees  to  collect  the 
evidence  and  report  the  facts  to  the  court.  In  this  respect  I 
also  rq^ret  that  I  am  compelled  to  differ  from  my  associates. 
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JU^       RYAN  ET  AL.,  Respondextb,  v.  MAXEY,  Appet.lant. 

P   ^1  [Babmitted  October  1, 18M.    Decided  NoTomber  8^  1894.1 

Appvalablb  Obdxb— Ihxo^ion  ofeosts.—An  order  entered  on  motion  to  retax  the 
ooeti  of  an  appeal  to  the  supreme  court  upon  retnrn  of  the  rmwiUilur  ia  % 
■pedal  order  made  after  final  Judgment,  and  therefore  appealable.  ( Bader  t. 
IfoUngham,  2  Mont.  157;  Orr  r.  HoMkM,  2  Mont.  860;  Fim  NaL  Bank  t. 
NHU,  18  Mont  877,  distinguiBhed.) 

Appeal  from  Ninth  Jvdieial  Didrid,  OaUatin  Qnmiy. 

On  motion  to  dismiss  ao  appeal  from  an  order  retazing  oosta. 
Denied. 

JSL  P.  Oadwett,  for  the  motioOi 

LiioeJt  Luce,  Contr€U 

Per  Curiam. — ^Tlie  judgment  of  the  distriot  court  in  this 
case  in  favor  of  defendant  was  affirmed  by  this  court  on  appeal 
on  January  29,  1894  (14  Mont.  81). 

U{X)n  return  of  remiUitur  to  the  district  court  defendant, 
Daniel  Maxey,  filed  his  verified  memorandum  of  costs,  on 
appeal  to  the  supreme  court.  Plaintiff  then  moved  to  retax 
these  costs  as  to  one  item.  This  motion  was  sustained.  From 
that  order  defendant  has  ap|)ealed  to  this  court.  The  respoud- 
ents  on  this  appeal  now  move  to  dismiss  the  same,  on  the 
ground  that  such  order  is  not  appealable.  They  rely  upon 
Bader  v.  NoUingliam,  2  Mont.  167,  and  Orr  v.  Haskell^  2 
Mont.  360.  (See,  also,  J^trs^  NaL  Bank  v.  Neili,  13  Mont. 
377.)  In  these  cases  it  was  held  that  an  order  taxing  or  relax- 
ing costs  was  not  itself  appealable,  but  that  the  same  could  be 
reviewed  on  an  appeal  from  the  judgment.  But  the  costs  there 
considered  were  the  original  costs  of  the  case,  which  went  into 
the  judgmeut  of  the  district  court  in  the  case.  The  costs  now 
in  question  are  not  costs  which  entered  into  the  judgment  pro- 
nounced by  the  district  court;  nor  could  they  in  any  manner 
be  a  part  of  the  original  judgmeut,  for  the  reason  that  they 
were  incurred  after  such  judgment  was  rendered,  and  upon 
ap))eal  from  the  same.  The  original  judgment  was  complete 
before  the  appeal  was  taken,  and  must  have  been  a  judgmeut 
before  apj)eal  could  have  been  laken  therefrom.     Therefore,  the 
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costs  of  appeal  from  the  judgment  could  not  have  been  reviewed 
on  such  appeal,  for  they  were  not  part  of  the  judgment  of  the 
district  court,  and  could  not  have  been.  Tiiere  is  not  now  an 
appeal  from  the  original  district  court  judgment  to  bring  up 
the  costs  under  consideration,  because  that  appeal  has  already 
been  heard  and  determined.  Thus  the  cases  above  cited  are 
wholly  inapplicable.  The  order  retaxing  costs  of  appeal  on 
remiUitur  filed  in  the  district  court  is  a  special  order  made  after 
final  judgment,  and  in  the  nature  of  things  could  be  nothing 
else.  It  is  therefore  appealable,  and  the  motion  to  dismiss  the 
appeal  is  denied. 

Another  point  made  upon  the  motion  to  dismiss  raises  the 
consideration  of  the  merits  of  the  appeal,  and  will  not  be  con« 
sidered  now. 

Motion  denied. 

All  concur. 


NORTHWESTERN  GUARANTY  LOAN  CX)MPANY, 

Appeujlnt,  v.  smith  et  al.,  Rebponbents. 

[Submitted  October  11, 1898.    Decided  NoTember  8, 1891.] 


MxaaQAOB^-^Guardittn  and  t0an2.->The  absence  of  »  statute  authorizing  a  gnard- 
ian  to  mortgage  his  ward's  real  estate  does  not  render  void  a  mortgage  giyen 
by  a  guardian  under  an  order  of  the  district  court  by  which  no  new  debt  is 
created,  but  merely  an  exchange  of  one  creditor  for  another  is  eflboted  and  an 
adTantageoQB  extension  of  time  and  reduction  of  interest  secured. 

Appeal  from  Fourth  Judidal  District^  Missoula  County. 

FoBECLOBUBE  of  mortgage.  Judgment  was  rendered  for 
the  defendants  below  by  Moody,  J.,  on  demurrer  to  the  oom* 
plaint.    Reversed, 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
This  is  an  action  seeking  to  foreclose  a  mortgage  given  by 
the  defendant  Ida  L.  Smith,  an  infimt,  through  her  guardian, 
John  P.  Smith,  her  father.    A  demurrer  to  the  complaint  was 
sustained,  and  plaintiff  appeals  from  the  judgment. 

The  following  facts  are  stated  in  the  complaint:  John  P. 
Smith  gave,  by  deed  of  conveyance,  to  his  infant  daughter,  a 
bouse  and  lot  in  the  citji  of  Missoula.    At  the  time  of  this 
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deed  the  real  estate  in  qaestion  was  encumbered  by  a  mortgage 
of  eight  hundred  dollars  given  by  John  P.  Smith  to  the  Mis- 
soala  Loan  &  Building  Association.  Subsequently,  and  on 
February  2,  1890,  the  debt  which  this  mortgage  secured  was 
past  due,  and  the  condition  of  the  mortgage  was  broken.  The 
guardian  filed  a  petition  in  the  district  court  setting  forth  these 
&ctBf  and  that  the  mortgagee  demanded  the  debt  and  threat- 
ened to  foreclose  the  mortgage  and  sell  the  proi>erty.  The 
petition  prayed  for  authority  to  borrow  sufficient  money  to 
pay  the  mortgage,  and  for  this  purpose  to  mortgage  the  prop- 
erty of  the  ward.  A  day  was  set  for  the  hearing  of  this  ap- 
plication, and  due  notices  were  given.  On  the  hearing  the 
court  took  evidence  as  to  the  condition  of  the  pro{>erty,  and 
entered  a  judgment,  wherein  the  above  facts  were  recited.  It 
further  appears  in  said  judgment  that  the  accounts  of  the 
guardian  were  settled,  and  that  there  was  no  money  or  personal 
property  in  his  hands,  and  that  the  real  estate  in  question  was 
the  only  property  of  the  ward,  and  that  the  rents  from  the 
same  were  not  more  than  enough  to  maintain  and  educate 
her;  that  there  was  due  on  the  Missoula  Loan  &  Building 
Association  mortgage  eleven  hundred  aud  fifty-eight  dollars 
and  sixty-nine  cents;  that  foreclosure  was  threatened,  and 
that  the  market  for  real  estate  in  Missoula  was  dull,  and  that 
if  a  foreclosure  and  sale  took  place  the  property  would  be  sac- 
rificed, and  that  the  interest  of  the  ward  requires  the  property 
to  be  saved,  and  that  this  can  be  done  by  borrowing  money  to 
satisfy  this  mortgage.  It  was  then  adjudged  that  said  John 
P.  Smith,  as  guardian  for  said  Ida  L.  Smith,  is  authorised  to 
borrow,  for  the  purpose  of  paying  ofi^  this  mortgage  debt,  the 
sum  of  eleven  hundred  and  fifty-eight  dollars  and  sixty- 
nine  cents,  for  a  period  not  exceeding  three  years,  and  at 
a  rate  of  interest  not  exceeding  one  per  cent  per  month,  and 
that  to  enable  him  to  do  this  he  is  authorized  to  mortgage  the 
property  of  said  ward.  It  is  further  adjudged  that,  before 
delivering  any  mortgage,  he  report  his  contract  for  the  approval 
of  the  court. 

In  pursuance  to,  and  under  authority  of,  this  judgment  the 
guardian  borrowed  eleven  hundred  and  fifty  tlollars  from  the 
plaintiff  in  this  action,  and  gave  the^  mortgage  now  sought  to 
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be  foreolosedy  with  which  money  he  satisfied  the  mortage 
of  the  Missoula  Loan  &  Building  Association.  All  these 
facts  appear  by  the  complaint  in  this  action,  with  the  exhibits 
attached  thereto.  The  demurrer  to  the  complaint  was  on  the 
ground  that  the  complaint  did  not  set  forth  a  cause  of  action, 
in  that  it  appeared  bj  that  pleading  that  the  mortgage  to  plain- 
tiff was  void.  The  same  contention  is  now  made  upon  this 
appeal. 

a  &  MarAaa,  John  M.  EvaiM^  R.  L.  MoOunooh,  and  A.  K. 
Barbour,  for  Appellant. 

Oeorge  W.  Eeeve$,  for  Bespoitdents. 

De  Witt,  J. — ^The  question  npon  this  appeal  is  whether  the 
mortgage  given  by  the  guardian  upon  his  ward's  estate,  under 
the  authority  of  the  judgment  of  the  court,  is  void;  that  is  to 
say,  had  the  court  no  power  or  jurisdiction  to  render  such  a 
judgment?    Mr.  Pomeroy  lays  it  down  that  **  It  seems  to  be  a 
doctrine  sustained  by  a  preponderance  of  authority  that  a  court 
of  equity  has  no  power,  as  a  part  of  its  Jurisdiction  over 
infimts,  to  order  a  sale  of  the  infant's  real  estate  for  purposes 
of  maintenance,  education,  or  investment."    (3  Pomeroy's 
Equity  Jurisprudence,  §  1309,  p.  332.)    But  in  his  note  to 
this  remark  the  author  refers  to  cases  which  have  held  a  con- 
trary doctrine.    (See,  also,  AUman  v.  Taylor,  101  111.  186; 
Dodge  v.  CoU,  97  111.  338;  Bmiih  v.  SaokeO,  6  Gilm.  634; 
Ooodman  v.  WUUer,  64  Ala.  410.)    But  the  same  author  says, 
in  the  same  section  above  quoted:  '^The  powers  and  duties  of 
guardians  in  their  management  of  the  property  of  infant  wards, 
and  the  powers  of  courts  to  direct  a  sale  of  their  lands,  are  so 
much  regulated  by  statutes  in  the  various  states  that  these 
general  rules  of  the  purely  equitable  jurisdiction  can  have 
little  practical  application  throughout  the  United  States.^' 
We  have  in  this  state  a  statute  which  provides  for  tlie  sale  of 
the  ward's  estate,  under  certain  circumstances.  (Probate  Prao- 
tice  Act,  §  369.)    But  we  have  no  statute  which  directly 
authorises  a  guardian,  under  order  of  the  court  or  otherwise, 
to  mortgage  the  real  estate  of  his  ward. 

The  majority  of  the  decisions  seem  to  be  to  the  effect,  as  Mr* 
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Pomeroy  reniarks^  that  the  court  hafl  not  jarisdiction,  in  the 
absence  of  a  statute,  to  authorise  a  guardian  to  sell  or  mort- 
gage the  real  estate  of  his  ward.  This  doctrine  seems  to  be  a 
relic  of  the  English  doctrine  of  primogeniture,  and  was  bom 
of  the  desire  to  preserve  for  the  infiuit  the  integrity  of  the 
eorpm  of  the  real  estate.  While  there  is  no  direct  authority 
in  our  statute  to  mortgage  the  ward's  real  estate,  still  we  have 
the  declaration  of  the  statute  that  the  guardian  must  safely 
keep  the  property  of  his  ward;  that  he  must  maintain  tlie 
same,  with  its  buildings  and  appurtenances,  and  deliver  it  to 
the  ward,  at  the  close  of  his  guardianship,  in  as  good  condition 
as  he  received  it  (Probate  Practice  Act,  §  422.)  Whether 
we  should  ever  be  prepared  to  hold  that  a  court  could  empower 
a  guardian  to  mortgage  the  real  estate  of  his  ward  for  the  pur- 
pose of  raising  money  for  the  ward,  or  for  his  support  or 
maintenance,  we  think  we  need  not  now  determine,  for  such 
exact  question  we  do  not  think  is  here  presented.  In  this 
case  no  money  whatever  came  to  the  guardian  or  to  the  ward 
by  virtue  of  this  mortgage  to  plaintiff,  and  no  encumbrance 
was  placed  upon  the  ward's  property  additional  to  that  which 
was  already  there.  In  effect,  the  guardian,  under  the  order  of 
the  court,  simply  exchanged  creditors.  He  exchanged  a  press- 
ing and  importunate  creditor  for  one  who  was  willing  to  let 
the  loan  sand  for  three  years  more.  It  apiiears  by  the  judg- 
ment of  the  court,  in  authorizing  the  loan  and  mortgage,  that 
the  ward's  estate  was  about  to  be  sacrificed  by  foreclosure,  and 
wholly  lost,  and  that  it  could  probably  be  saved  to  the  ward 
by  negotiating  with  a  new  proposed  creditor.  Of  course,  it 
appears,  in  the  light  of  subsequent  events,  that  the  estate  has 
not  been  finally  saved  to  the  ward,  but  the  case  may  be  looked 
at  from  the  point  of  view  which  the  court  occupied  when  it 
made  the  order  allowing  this  present  loan  and  mortgage.  As 
far  as  appeared  to  the  court  this  transaction  was  certainly  not 
to  the  disadvantage  of  the  ward,  but  was  for  her  prot^ible 
advantage.  None  of  the  reasons  adduced  against  the  policy  of 
allowing  the  ward's  estate  to  be  mortgaged  apply  to  the  trans- 
action before  us.  There  was  no  encumbrandng  the  ward's 
estate,  for  it  was  already  encumbered  in  the  identical  amount. 
It  is  said  that  it  is  not  good  ))olicy  to  allow  a  mortgage  upon 
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the  eBtate  of  a  ward,  lest  it  may  finally  eat  up  the  estate,  and 
the  ward,  at  majority,  receive  ootliing.    But  the  encumbrauce 
was  already  there,  and  the  estate  was  to  be  eaten  up  at  once  by 
the  foreclosure  of  the  Missoula  Loan  &  Building  Association 
mortgage.    The  new  mortgage  simply  postpone^}  this  devour- 
ment— which,  under  the  old  mortgage,  would  have  bq^n  at 
once— ^o  a  period  three  years  later,  with  the  probability,  as 
appeared,  of  finally  saving  the  estate,  or  a  portion  of  it,  and 
the  certainty  of  saving  the  rents  and  profits  for  three  years. 
Therefore,  not  an  argument  or  reason  against  the  policy  of 
allowing  a  mortgage  upon  the  ward's  estate  applies  to  the 
facts  before  us.    The  guardian  must  safely  keep  the  property 
of  his  ward,  and  deliver  it  to  the  ward,  at  the  dose  of  his 
guardianship,  in  as  good  condition  as  he  received  it.    (Probate 
Practice  Act,  §  422.)    If  the  guardian  and  the  court,  as  his 
superior,  had  allowed  the  mortgage  of  the  Missoula  Loan  & 
Building  Association  to  be  foreclosed  the  guardian  could  not 
have  kept  the  estate  at  all,  and  he  never  could  have  delivered 
it  to  the  ward  in  any  condition.    He  adopted  a  course,  under 
the  order  of  the  court,  which  seemed  to  ofier  a  prospect  of  his 
keeping  the  estate  for  his  ward,  without  adding  one  dollar's 
worth  of  burden  to  the  estate,  more  than  it  was  already  carry* 
ing.     Ajb  a  matter  of  fact  he  lightened  the  burden,  for  he 
obtained  the  new  loan  at  the  rate  of  six  per  cent  interest, 
whereas  the  old  loan  was  accumulating  against  the  estate  of 
the  ward  at  the  rate  of  nine  per  cent  interest 

It  was  said  in  Smith  v.  Sackdty  5  Gilm.  645,  as  follows: 
"The  jurisdiction  of  the  court  of  chancery  to  order  the  sale  of 
the  whole  or  a  portion  of  the  estate  of  an  infant,  or  to  order  it 
to  be  encumbered  by  a  mortgage,  whenever  the  interest  of  the 
infant  demands  it,  will  not  be  denied,  whether  that  interest  be 
of  a  legal  or  an  equitable  nature.  Snch  is  one  of  the  objects  of 
this  suit,  and  it  certainly  seems  that  the  case  made  by  the  bill 
shows  a  strong  necessity  for  the  exercise  of  that  power.  As  I 
have  already  shown,  the  infant  has  an  equitable  interest  in 
this  land,  of  considerable  value,  for  the  property  is  averred  to 
be  worth  some  three  thousand  dollars.  The  interest  of  the 
infiuit  manifestly  requires  that  the  lien  or  encumbrance  upon 
the  estate  should  be  discharged.''    So  the  interest  of  this 
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iDfant  ID  this  case  manifestly  required  that  the  mortage  debt 
to  the  Missoala  Loan  &  Building  Association  should  be  dis- 
charged^ or,  if  this  could  not  be  done,  carried  to  a  later  and 
perhaps  more  prosperous  period;  otherwise  the  in&nt  would 
have,  at  thaf^time,  lost  her  estate.  It  was  held  in  AUman  v. 
Tofylgr^  mipra^  that  the  court  might  order  the  sale  of  an 
infant's  unproductive  real  estate  in  order  to  raise  money  to  fiay 
an  encumbrance  upon  productive  property,  and  save  the  latter 
to  the  infant. 

We  are  of  opinion  that  under  the  fiusta  of  this  case  the  doc- 
trine announced  in  many  decisions,  against  mortgaging  a 
ward's  estate,  is  not  here  applicable.  The  court,  as  superior 
guardian  of  the  infant,  here  had  reason  to  believe  that  it  saw 
an  opportunity  to  save  the  infiint's  estate,  not  by  creating  a 
debt,  or  by  borrowing  money,  but  by  simply  transferring  an 
already  existing  debt  from  one  creditor  to  another.  The  court 
had  reason  to  believe  that  this  would  be  of  advantage  to  the 
infant,  and  indeed  it  was  some  advantage,  although  the  final 
result  is  that  the  infant  loses  her  estate  now,  instead  of  three 
years  before. 

The  judgment  in  this  case  is  reversed,  and  the  cause  is 
remanded,  with  directions  to  overrule  the  demurrer. 

iisMreaeL 

Pembbbtok,  C.  J.,  and  Habwood,  J,,  concurred* 


SCHMIDT,    Appellant,    v.    MONTANA    CENTBAL 
BAILWAY  COMPANY,  Bbspondent. 

[Babmitted  October  21, 1898.    Deokled  NoYember  S,  18M.] 

NaouGENOX— Feaot0-««roafite— P2mi<fifi^.~A  oomplaint  in  an  action  for  personal 
Injnriea  which  allcgea  that  plaintiff  waa  acting,  when  Injured,  pumnant  to  th« 
oi^eri  of  his  foreman,  and  that  defendant,  disregarding  its  duty  toward  plain- 
tiff to  operate  its  looomotlTes  and  trains  in  a  carefnl  manner,  did  mn  a  train 
aronnd  a  sharp  onrre  at  a  high  rate  of  speed  toward  plaintiff  on  the  same 
track  npon  which  he  was  approaching  on  a  handcar,. without  a  warning  signal, 
whereby  plaintiff,  being  in  Imminent  danger  and  acting  as  a  reasonable  man. 
Jumped  from  the  handcar  and  sustained  the  injuries  complained  of,  is  not 
demurrable,  in  that  it  shows  that  plaintiff  reoeiyed  hiaviojuriea  through  the 
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D^gligmoe  of  the  engineer  end  flremui  of  the  train  who  were  hig  fellow-ierr- 
anti,  sinee  lection  <t97,  iifth  diTieion,  of  the  Oompiled  Btatates  provides  that 
the  liability  of  a  railroad  corporation  to  an  employee  acting  under  the  ordera 
of  hia  Bnperior  ahall  be  the  same  in  caie  of  Snjnry  saatained  by  default  or 
wrongful  aot  of  hia  anperior  aa  if  auch  employee  were  a  paaaenger. 

Appeal  from  Itrst  Judicial  Didiid,  Lewis  and  Clarke 
County. 

Action  for  damageB  for  personal  injuries.  Judgment  was 
rendered  for  the  defendant  below  by  Hunt,  J.j  on  demarrer 
to  the  complaint    Reversed. 

A.  J.  O'aven,  and  Oeorge  Hatdom^  for  Appellant: 

L  Whether  employees  are  fellow-servants  is  a  question  of 
fact  for  the  jury.  (Black  on  Proof  and  Pleading  in  Accident 
Oases,  106;  OUoago  etc.  R.  K  Co.  v.  Moranda,  93  Hi.  676; 
Wabath  eie.  R.  R  Cb.  v.  Mahaffee^  16  Bradw.  290;  Rooney 
▼.  Com.  T^raiM.  10  Daly,  241;  lUifnoi^  etc  K  R  Cb.  v.  Mor^ 
ffomtm,  106  111.  216;  108  111.  676;  4  111.  App.  26;  10  111. 
App.  618;  77  111.  217;  Demne  v.  Tarrytwm^  22  Hun,  26.) 

II.  Section  697,  page  817,  division  6,  of  the  Compiled 
Statutes,  referring  to  railroad  corporations,  is  as  follows:  *'  That 
in  every  case  the  liability  of  the  corporation  to  a  servant  or 
employee  acting  under  the  orders  of  his  superior  shall  be  the 
same  in  case  of  injury  sustained  by  default  or  wrongful  act  of 
his  superior,  or  to  an  employee  not  appointed  or  controlled 
by  him,  as  if  such  servant  or  employee  were  a  passenger." 
This  section  unqualifiedly  imposes  upon  the  railroad  cor|)o- 
ration  the  same  liability  in  case  of  servant  being  injured  by 
negligence,  as  is  incumbent  upon  the  corporation  in  case  of  in- 
jury to  passengers.  (McKinney  on  Fellow-servants,  §  106; 
Patterson's  Railway  Accident  Law,  383;  Chicago  etc.  R.  12., 
V.  Roes,  112  U.  8.  389.) 

III.  The  common  law  of  England  had  no  exception  to 
the  doctrine  of  respondeat  superior.  The  fundamental  rule 
that  the  master  is  liable  for  the  torts  of  his  servant  inflict^ 
in  the  conrse  of  his  employment  is  condensed  in  the  maxii^^ 
respondeat  superior.  This  was  the  common  law  of  England, 
and  had  no  exception  in  its  operation  until  the  year  1 837;  and 
as  to  servants  in  different  departments  no  exception  until  1850. 
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(McKinney  on  Fellow-servantSy  S  2;  Beach  on  Contributory 
Negligence,  2d  ed.,  §  308;  Cfiicago  etc.  R.  12.  v.  MorandOf 
mipra,)  The  '^oommon  law  of  England/'  as  used  in  seo- 
tion  202,  division  6,  of  onr  Compiled  Statutes,  would  be  the 
doctrine  of  respondecd  miperior  intact,  and  most  certainly  with- 
out any  exception  inaugurated  in  1837  or  1850.  {Bowie  v. 
DupoU,  1  Gill  &  J.  176;  2  Terg.  46;  Bobefis  v.  West,  16  6a. 
122.)  The  rules  and  maxims  of  the  common  law  referred  to  in 
the  constitution  were  those  our  ancestors  brought  with  them. 
(ConvnumtoeaUh  v.  ChurokUlj  2  Met.  124.)  Common  law  was 
imported  by  the  colonists,  and  taken  into  new  territories. 
{Morris  y.  Hafris,  16  Cal.  262;  J^heaion  v.  Peters,  8  Pet.  668; 
JSroum  y.  PhUaddphia  do.  R.  Q).,  9  Fed.  Bep.  186;  Bogardes 
y.  Triniiy  Church,  4  Paige,  198;  2  Am.  &  Eiig.  Ency.  of  Law, 
under  term  "  Common  Law,''  and  also  2  Waite's  Actions  and 
Defenses,  title  ^'  Common  Law.''  See  1  Kent's  Commentaries, 
10th ed.,  634;  Black's  Law  Dictionary,  title  '^Common  Law''; 
CommonweaUh  y.  KnowUon,  2  Mass.  634.) 

ly.  The  doctrine  that  one  servant  cannot  reooyer  for 
injury  received  through  negligence  of  a  fellow-servant  was 
inaugurated  in  Priestly  y.  Fowler,  3  Mees.  &  W.  decided  by 
Lord  Abinger  in  1837,  the  decision  being  based  on  public 
policy.  Then  follows  Murray  y.  South  Carclina  R.  22.  Co., 
1  McMull.  385;  Farwdl  y.  Boston  dc.  R  R.  Cb.,  4  MeU 
49.  Hutdnnson  v.  York  dc.  Ry.,  6  Ex.  343,  19  L.  J.  Ex. 
296,  decided  in  1860,  was  the  first  case  decided  in  England  in 
which  the  doctrine  seems  to  be  thrown  wide  open  to  the  effect 
that  one  servant  could  not  recover  for  injury  received  through 
n^ligence  of  another  servant,  though  not  associated  or  work- 
ing together.  The  decision  was  based  upon  an  implied  con- 
tract Until  this  case  the  English  courts  had  not  interpreted 
Priestly  v.  Fowler,  3  Mees.  &  W.  as  promulgating  so  broad  a 
doctrine  as  this.  (See  Holmes  v.  CXarke,  6  Hurl.  &  N.  367; 
Barton's  HUl  Cbal  Cb.  y.  McQvirt,  3  Macq.  H.  L.  311.  Same 
cases  Patterson's  Railway  Accident  Law,  366.)  The  same 
confusion  and  disagreement  as  to  the  real  reason  of  the  fellow- 
servant  exception  to  the  general  doctrine  of  respondeat  superior, 
which  we  find  in  these  earlier  cases,  prevails  also  in  the 
numerous  cases  which  follow,  both  in  England  and  America, 
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and  even  with  the  tezt-writera  themselves.  (See  McKinney  on 
Fellow-servaDts,  §  10;  Shearman  and  Bedfield  on  Negligence, 
301,  302;  Whitt  Smith  on  Negligence,  138;  Patterson's  Bail- 
way  Accident  Law,  §  320.)  The  doctrine  of  implied  contract 
will  not  snstain  the  rule.  No  agreement,  express  or  implied, 
to  the  efieot  that  a  party  shall  be  held  irresponsible  for  his 
i^^lig^Qce  is  valid.  Sach  contracts  are  void  and  against  pub- 
lic policy.  (Wharton  on  Negligence  §§  199,  689;  Boesner  v. 
JSmnon,  8  Fed.  Bep.  782;  10  Biss.  486;  Lake  Shore  etc 
R  B.  (h.  y.  SpanffUr,  8  N.  E.  Bep.  467;  29  Am.  St.  Bep. 
441;  Idttle  Book  &  B.Oo.v.  EuAanlee,  3S.  W.  Bep.  808.) 

V.  The  fellow-servant  exception  does  not  apply  to  vice- 
principals  nor  to  servants  in  different  departments.  In  so  far 
as  plaintiff  was  concerned  the  engineer  and  fireman  represented 
the  company.  Power  was  delegated  them  to  peremptorily 
order  plaintiff  off  the  track.  If  it  were  not  so  then  the  engine 
was  running  wild  without  any  representative  of,  or  substitute 
for,  the  company  at  the  bell  rope  or  lever.  Surely  this,  the 
most  important  of  corporate  functions,  could  not  be  delegated 
to  servants  so  as  to  relieve  the  company  from  the  results  of 
carelessness  in  its  execution.  This  is  the  American  rule. 
(Shearman  and  Bedfield  on  Negligence,  §  225.)  The  plaintiff 
and  the  negligent  engineer  and  fireman  were  in  different  de- 
partments of  labor.  {SuUivan  v.  JlftMOixrt  B.  22.  Cb.,  97  Mo. 
113;  Omndly  v.  Davidson,  15  Minn.  519;  Baird  v.  Petiity  70 
Pa.  St  477;  lexaa  ete.KB.Oo.  v.  Eirk,  62  Tex.  227;  Cooper 
y.  MvUens,  30  Ga.  146;  Ckicago  R  B.  Co.  v.  Moranda,  93 
111.  302;  QiOenwaJter  v.  M.  &  I.  B.  B.  Gb.,  5  Ind.  339;  Byan  v. 
Chicago  ete.  R  B.  Co.,  60  111.  171;  Chicago  etc  B.  B.  Co.  v. 
Snyder,  117  111.  376;  Dieks  v.  Indiana  R  B.  Co.,  38  Ohio  St. 
389;  Nashville  etcRB.Cb.  v.  Carrol,  6  Heisk.  347;  Nashville 
etc  R  R  Co.  v.  J<mes,  9  Heisk.  37;  Toledo  etc.  B.  B.  Co.  v. 
O^Cmnor,  77  III.  391;  Toledo  etc.  B.  B.  Co.  v.  Ingraham,  77 
111.  309.  See  other  cases  cited  bj  Shearman  and  Bedfield  on 
Negligence,  §  238.)  For  a  full  discussion  of  the  law  as  to  the 
liability  of  a  defendant  corporation  for  injury  to  a  servant 
working  in  a  different  department  from  that  in  which  the  serv- 
ant causing  the  injury  is  working,  see  Dixon  v.  Chicago  etc, 
R  R  Co.,  18  L.  B.  A.  792,  and  numerous  notes  and  cases 
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cited  thereunder.  (See,  also,  Bdyea  v.  Kansas  CUy  ele.  B.  B. 
Co.,  18  L.  B.  A.  817,  and  Parker  v.  Hannibal  etc  R  B.  Co., 
18  L.  IL  A.  802.) 

H.  O.  Mclntire,  for  Respondent 

I.  It  is  claimed  that  the  question  whether  plaintiff  and 
respondent's  engineer  and  fireman  were  fellow-servants,  and 
also  whether  they  were  at  the  time  and  place  in  the  same 
common  employment,  was  a  question  for  the  jury.  An  in- 
spection of  the  complaint  will  show  that  both  these  facts  are 
alleged  therein.  They  were  all  employed  by  and  working  for 
the  same  master,  the  railway  company,  which  b  enough  to 
show  that  they  were  fellow-servants.  (Beach  on  Contributory 
Negligence,  §  109.)  At  the  time  of  the  accident  they  were 
both  doing  the  same  thing  in  the  course  of  their  respective 
employments,  to  wit,  using  the  defendant's  track.  They  were 
doing  so  at  the  same  time,  and  so  near  to  each  other  that  the 
conduct  of  the  one  necessarily  affected  the  safety  and  comfort 
of  the  other.  That  is  a  definition  of  the  phrase  ''common  em- 
ployment." Another  is  that  found  in  MoAndrewe  v.  Bume, 
39  N.  J.  L.  117,  cited  in  McKaig  v.  Northern  Poo.  R  B.  Cb., 
42  Fed.  Bep.  290,  to  wit:  "  A  service  of  such  a  kind  that  in  the 
exercise  of  common  sagacity  all  engaged  in  it  may  be  able  to 
foresee,  when  accepting  it  that,  through  the  negligence  of  a 
fellow-servant,  it  may  probably  expose  them  to  injury."  Ap- 
plying this  test  it  is  apparent  that  when  plaintiff  entered 
defendant's  service  in  such  employment  as  made  it  necessary, 
as  in  the  present  instance,  for  him  to  use  defendant's  track,  he 
could  not  but  foresee  that  injury  might  result  from  the  negli- 
gence  of  other  servants  using  the  same  track  in  the  course  of 
their  employment,  and  such  negligence  was  one  of  the  risks  he 
assumed  when  he  entered  into  defendant's  service.  The  above 
facts  being  alleged  in  the  complaint  and  admitted  by  the  de- 
murrer, there  was  no  issue  thereon  to  submit  to  a  jury.  It 
was  the  duty  of  the  court  to  declare  the  law  applicable  to 
them.  {Johnson  v.  Boston  Tow  Boat  Co.,  135  Mass.  210; 
McGinty  v.  Athol  Beservoir  Ck).,  29  N.  E.  Bep.  611;  Kertin  v. 
Chicago  ete.  R  B.  Cb.,  50  Fed.  Bep.  185.) 

II.  It  is  difficult  to  perceive  what  possible  application  the 
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Montana  statute  (Comp.  Stats.,  §  697,  p.  8 IT),  can  have  to 
this  case.  It  is  not  claimed  that  plaintiff  was  injured  by  rea- 
son of  any  default  or  wrongful  act  of  bis  superior  officer,  or  of 
any  one  having  any  control  over  bins.  The  statute  changes 
the  common  law  in  this  respect  only,  that  where  a  railroad 
employee  is  injured  through  the  negligence  of  some  co-employee 
occupying  a  superior  position,  or  grade  to,  or  having  control 
over  the  injured  servant,  the  liability  of  the  railroad  company 
shall  be  the  same  as  though  such  injured  employee  were  a 
passenger.  It  does  not  mean  that  the  railroad  company  shall 
be  liable  in  all  cases  where  one  servant  is  injured  by  the  negli* 
gence  of  another,  regardless  of  what  position  such  negligent 
servant  may  occupy,  or  what  relation  he  may  bear  to  the 
injured  one. 

III.  Whatever  may  be  the  reasons  for  the  rule  that  the 
master  is  not  liable  for  injuries  to  a  servant  caused  by  the  neg* 
ligence  of  a  fellow-servant  in  the  same  general  employment, 
the  rule  itself  is  too  well  settled  to  be  overturned  at  this  late 
day  except  by  appropriate  legislation.  It  is  doubtful  whether 
any  court  in  the  United  Slates  has  come  to  any  other  conclu- 
sion. (Beach  on  Contributory  Negligence,  §  102;  McKinney 
on  Fellow-servants,  §  9;  Kelley  v.  OabU  G>.,  7  Mont.  78.) 

ly.  There  is  nothing  in  the  complaint  to  show  that  the 
allied  negligent  engineer  and  fireman  were  vice-principals  of 
the  defendant;  nothing  to  show  that  they  were  the  representa- 
tives, the  alter  ego^  of  the  defendant  railway  company.  An 
engineer  is  not  even  a  vice-principal  as  to  the  fireman  in  the 
same  cab  with  him  (B.  &  0.  R.  R.  Co.  v.  Baugh,  149  U.  S. 
369),  and  that  he  does  not  occupy  such  a  ]K>sition  toward 
sectionmen  or  workmen  on  the  track  is  settled  beyond  con- 
troversy. (See  3  Woods'  Railway  Law,  §  1601;  1  Lawson's 
Rights,  Remedies,  an  1  Practices,  572,  576,  and  see  the  cases 
cited  infra.)  It  is  plain  that,  however  dissimilar  the  respec- 
tive duties  of  the  servants  may  have  been  at  ordinary  times, 
they  were  not  dissimilar,  but  were  in  the  same  department  at 
the  time  of  the  accident  The  facts  stated  in  this  complaint 
bring  the  case  at  bar  directly  within  the  following  decisions. 
{EaMan  v.  Houston  ete.  R.  R  Co.,  32  Fed.  Rep.  893;  BandaU 
V.  BaUroad  Co.,  109  U.  S.  478;  Qifford  v.  Railroad  Co.,  141 


112     BcHiciDT  V.  Montana  ktc.  By.  Go.    [Oct.  T.,  1894 

Mass.  664;  OoBins  v.  Railroad  Co.,  30  Minn.  31;  OUen  y. 
St.  Paid  etc.  By.  (h.,  35  N.  W.  Rep.  866;  Cdon  v.  Railroad 
Co.,  6  N.  Y.  492;  Pennsylvania  R.  R.  Co.  v.  Waehier,  60 
Md.  396;  Boldt  v.  Railroad  Cd.,  18  N.  Y.  432;  Henry  v. 
Railroad  Co.,  81  N.  Y.  373;  Oorndey  y.  Railway  Co.,  72  Iiul 
31;  and  see  1  Lawson's  Bights,  Beuiedies,  and  Practice,  572, 
676;  Shearman  and  Bedfield  on  Negligence,  §  241;  3  Woods' 
Bailway  Laws,  §  1601;  Foster  v.  Minnesota  etc.  R.  R.  Co.,  14 
Minn.  360;  Whalen  v.  Mad  River  R.  R.  Co.,  8  Ohio  St.  249; 
OorbeU  v.  8L  Louis  ete.  R.  R.  Co.,  26  Mo.  App.  621;  Connolly 
y.  Minnesota  etc  R.  R.  Co.,  36  N.  W.  Bep.  682;  Elliott  v. 
Chicago  etc  R.  R  Co.,  41  N.  W.  Bep.  768;  Hammond  y.  Rail- 
way Co.,  83  Mich.  334;  Quebec  Steamship  Co.  y.  Merchant,  133 
U.  a  376;  B.  &  0.  R.  R.  Co.  v.  Baugh,  149  U.  S.  389.)  This 
latter  case  is  peculiarly  significant,  as  it  practically  reyerses 
the  Ross  case,  112  U.  S.  377,  than  which  probably  no  case 
treating  of  the  subject  of  fellow-seryants  and  the  doctrine  of 
respondeat  superior  has  caused  more  discussion  and  criticism. 

Haywood,  J. — ^The  questions  for  determination  on  this 
appeal  arise  on  the  pleadings,  by  reason  of  the  trial  court  sus- 
taining a  demurrer  to  the  complaint,  on  the  allied  ground 
that  it  fails  to  state  facts  suiEcient  to  constitute  a  cause  of 
action. 

The  allegations  of  the  complaint,  briefly  stated,  are:  That 
the  defendant,  Montana  Central  Bailway  Company,  is  a  cor- 
poration, duly  organized,  incorporated,  and  existing  pursuant 
to  the  laws  of  this  state,  and  own  and  operate  a  line  of  rail- 
way, together  with  cars,  locomotives,  etc.,  thereto  belonging, 
situate  in  this  state;  that  plaintiff,  at  the  time  of  the  injury 
complained  of,  was  an  employee  of  defendant,  engaged  in  the 
work  of  fence-builder  along  the  line  of  said  railroad;  that, 
while  thus  employed,  '^  it  became  necessary  for  plaintiff^  under 
said  employment,  and  under  the  orders  of  the  foreman  of  the 
gang  in  which  he  was  working,  to  enter  in  and  upon  a  hand- 
car, the  property  of  said  defendant,  and  to  ride  thereon  from 
one  point  to  another  upon  said  line  of  railway'';  that  while  so 
proceeding,  and  riding  u{)on,and  helping  to  propel,  said  hand- 
car over  said  line  of  railway,  at  a  certain  point  de8cril)ed, 
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where  said  railway  passes  around  a  sharp  curve,  and  through 
a  deep  out,  "defendant,  not  regarding  its  duty  toward  plaintiff 
to  operate  said  line  of  railway  and  its  locomotives  and  trains 
thereon  in  a  careful  and  skillful  manner/'  did,  by  its  servants, 
the  engineer  and  fireman  of  its  locomotive,  so  carelessly,  un- 
skillfully,  and  negligently  run  a  special  train,  consisting  of 
locomotive  and  car  or  cars  thereto  attached,  through  said  deep 
cut  and  around  said  sharp  curve,  at  a  high  rate  of  speed, 
toward  plaintiff,  on  the  same  track  upon  which  he  was  pro- 
ceeding on  said   handcar,  without  sounding  the  whistle  or 
ringing  the  bell  of  said  locomotive,  or  in  any  manner  warning 
plaintiff  of  the  approach  of  said  8{>ecial  train,  and  by  reason  of 
said  sharp  curve  in  the  line  of  said  railroad,  and  its  passage 
through  said  deep  cut,  plaintiff  was  unable  to  see  any  great 
distance  along  the  line  of  said  railroad  and  perceive  the  ap* 
preach  of  said  train,  whereby  plaintiff  was  brought  into  and 
exposed  to  such  great  danger  and  imminent  peril  of  life  and 
limb  as  to  make  it  unsafe  for  him  to  longer  remain  on  said 
handcar,  wherefore  plaintiff  jumped  therefrom  in  attempting 
to  escape  from  such  dangerous  position,  and  thereby  plaintiff 
received  certain  serious  bodily  injuries,  particularly  alleged, 
for  which  he  seeks  to  recover  damages.     It  is  further  alleged 
in  the  complaint  that  in  so  jumping  from  said  handcar  plain, 
tiff  acted  as  a  reasonable  and  prudent  man  would  have  acted 
under  like  circumstances,  and  that  he  in  no  manner,  by  neg- 
ligence or  carelessness,  contributed  to  the  injury  for  which  he 
seeks  to  recover  damages  by  this  action. 

In  support  of  the  demurrer  respondent's  counsel  insist  that 
it  is  shown  by  the  all^ations  of  the  complaint  that  plaintiff 
received  the  injuries  for  which  he  seeks  to  recover  damages 
through  the  negligence  and  carelessness  of  the  engineer  and 
fireman  of  the  locomotive  drawing  said  special  train;  and  that 
said  engineer  and  fireman  were  fellow-servants  of  plaintiff, 
engaged  in  a  common  employment  by  defendant  And  they 
cite  the  case  of  Northern  Pao.  i2.  22.  G>.  v.  Hambly,  164 
n.  S.  349,  and  other  authorities,  which  affirm  that  an  engineer 
and  fireman,  in  the  operation  of  a  railroad  train,  occupy  the 
relation  of  fellow-servants  with  employees  of  the  same  com« 

pany  engaged  in  keeping  the  railroad  line  in  proper  condition. 
Vou  XT.— s 
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In  treating  the  case  above  cited,  however,  it  is  observed  that 
tlie  courts  are  in  hopeless  conflict  on  that  as  well  as  other 
points  of  application  of  the  doctrine  of  fellow  service,  and  that 
^'wherever  the  subject  is  regulated  by  statute,  of  course  the 
statute  is  applied  by  the  federal  courts  pursuant  to  the  Revised 
Statutes,  section  241,  as  a  law  of  the  state/' 

The  general  doctrine,  as  announced  through  decisions  of 
courts,  on  the  subject  of  retpondeat  mpa-ioi',  has  been  modified 
somewhat  by  statute  law  enacted  in  this  state,  following,  no 
doubt,  the  policy  manifested  by  moilern  legislation  of  other 
states  of  the  American  union  and  of  foreign  dominions  on 
the  same  subject.  A  general  exposition  of  such  enactments 
will  be  found  in  the  valuable  work  of  Mr.  McKiiuiey  on  Fel- 
low-servants. 

The  constitution  of  this  state  adopted  in  1889  provides 
that:  **  It  shall  be  unlawful  for  any  person,  company,  or  cor- 
poration to  require  of  its  servants  or  employees,  as  a  condition 
of  their  employment  or  otherwise,  any  contract  or  agreemeut 
whereby  such  persons,  company,  or  corporation  sliall  be  re- 
leased or  discharged  from  liability  or  responsibility  on  account 
of  personal  injuries  received  by  such  servants  or  employees 
while  in  the  service  of  such  person,  company,  or  corporation, 
by  reason  of  the  negligence  of  such  person,  company,  or  cor- 
poration, or  the  agents  or  employees  thereof;  and  such  con- 
tracts shall  be  absolutely  null  and  void.''    (Const,  art.  XY, 

§16.) 

In  an  act  of  the  legislature  relating  to  railroad  corporations 
it  is  provided:  **  That  in  every  case  the  liability  of  a  corpora- 
tion to  a  servant  or  employee  acting  under  the  orders  of  his 
superior  shall  be  the  same  in  case  of  injury  sustained  by  de- 
fault or  wrongful  act  of  his  superior,  or  to  an  employee  not 
appointed  or  controlled  by  him,  as  if  such  servant  or  employee 
were  a  passenger."    (Comp.  Stats.,  div.  6,  §  697.) 

Plaintiff,  in  alleging  the  facts  which  constitute  his  cause  of 
action,  avers  that  he  was  acting  and  proceeding,  when  injured, 
pursuant  to  the  orders  of  his  superior,  namely,  the  foreman 
whom  defendant  had  set  over  him  to  direct  his  movements  in 
said  employment.  And,  giving  the  complaint  a  just  and  rea- 
sonable interpretation,  we  think  that  it  should  be  construed  as 
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alleging  that  plaintiff,  while  acting  in  obedienoe  to  the  direct 
order  of  his  superior,  and  by  reason  of  the  default  of  the  de- 
fendant, in  connection  with  said  order  '^ disregarding  its  duty 
toward  plaintiff  to  operate  said  line  of  railway,  and  its  locomo- 
tives and  trains  thereon,  in  a  careful  manner,''  etc.,  brought 
plaintiff  into  the  dangerous  position  alleged,  while  no  signal 
warned  him  of  the  approaching  danger,  and  the  circumstances 
alleged  prevented  his  observing  the  approach  of  said  train, 
with  the  exercise  of  due  care  and  prudence,  whereby — by  rea- 
son of  all  these  facts  conspiring,  in  connection  with  the  default 
or  wrongful  act,  or  disregard  of  duty^  on  the  part  of  defend- 
ant, in  so  ordering  the  plaintiff,  under  the  circumstances 
all<^ed,  without  due  precaution  on  the  part  of  defendant  for 
his  safety — his  injury  was  compassed.  And  that  so  viewing 
the  complaint,  giving  all  the  averments  their  proper  relation 
to  one  another,  the  demurrer  should  be  overruled.  It  was 
proper  to  allege  that  there  was  no  sound  of  whistle  or  ringing 
of  bell  or  other  signal  to  warn  plaintiff  of  the  approach  of 
said  train;  for  this  allegation  shows  that  plaintiif,  in  proceed- 
ing into  the  dangerous  situation,  acting  in  obedieuce  to  the 
command  of  his  superior,  did  so  without  warniug  of  the  dan- 
ger coming  upon  him  by  the  movement  of  defeudaut's  train. 

The  complaint  is  far  from  being  a  mo<lel  of  concise  state- 
ment of  facts  constituting  the  cause  of  action,  without  repe- 
tition or  unnecessary  verbiage;  nevertheless,  it  becomes  the 
duty  of  the  court,  even  though  the  complaint  be  inartistic 
and  involved,  to  give  its  allegations,  when  viewed  altogether, 
a  reasonable  construction. 

The  judgment  of  the  trial  court  should  therefore  be  reversed 
and  the  case  remanded  with  directions  to  overrule  the  de- 
murrer. Beverud. 

Db  Witt,  J.,  concurred. 
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MANTLE,  Appellant,  v.  LARGEY,  Respondbht. 

[Bnbmitfeed  October  94. 1894.    Dedded  Noyember  8, 18M.] 

AVPBAL— ^oMo«— i9«rvio0.— The  partionlftr  prorition  of  section  422  of  the  Oode  of 
OiTil  Procedure  permitting  seryioe  of  a  notice  of  appeal  "  on  the  adveree  party 
or  hia  attorney"  prevailB  oyer  the  general  pronsion  of  oeetion  492  tliat,  in  all 
oasei  where  the  party  haa  an  attorney,  the  service  of  papers  shall  be  upon  the 
attorney  instead  of  the  party,  and  in  such  case  lernoe  of  the  notice  upon  the 
respondent  personally  is  snlBoient. 

Appeal  from  Second  Judicial  Dieliid,  Silver  Bow  County. 
On  motion  to  dismiss  appeal. 
jP.  T.  MoBride,  for  the  motion, 
OorbeU  &  Welloome,  Omtra. 

Per  Curiam. — Respondent  moves  the  dismissal  of  this  ap- 
peal, because  the  notice  of  appeal  was  not  served  on  respond- 
ent's attorney  of  record  in  the  action,  but  instead  was  served 
on  respondent  personally. 

Section  492  of  the  Code  of  Civil  Procedure  provides  that: 
**  In  all  cases  where  the  party  has  an  attorney  in  the  action  or 
proceeding  the  service  of  papers,  when  required,  shall  be  upon 
the  attorney  instead  of  the  party,  except  of  subpoenas,  writs, 
and  other  process  issued  in  the  suit,  and  of  papers  to  bring 
him  into  contempt." 

But  as  to  service  of  notice  of  appeal  there  is  a  special  pro- 
vision of  statute  to  the  efiect  that  the  notice  shall  be  served 
"on  the  adverse  party  or  his  attorney."  (Code  Civ.  Proc, 
sec.  422.) 

A  familiar  rule  of  construction  is,  that,  when  a  general  and 
particular  provision  of  statute  are  inconsistent,  the  particular 
provision  will  prevail,  and  this  rule  of  construction  is  incor)>o- 
rated  in  the  Code  of  Civil  Procedure  by  the  provisions  of  sec- 
tion 631. 

Therefore,  in  our  judgment,  the  particular  provision  of 
section  422,  relating  especially  to  the  service  of  the  notice  of 
appeal,  and  providing  that  service  thereof  may  be  made  on  the 
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adverse  partj  personally,  or  on  bis  attorney,  wonld  make  the 
service  in  this  case  of  notice  of  appeal  on  respondent  sufficient.' 
Motion  to  dismiss  is  therefore  denied. 
All  ooncorred. 


In  re  SCHMIiyPS  Estate.  BRENSINGER,  Respond- 
ENT,  «.  HOME  MISSION  SOCIETY  OF  GERMAN 
LUTHERAN  CHURCH,  Appellant. 

[Bnbmittad  Hmj  88,  ISM.    Decided  November  19, 1804.] 


bequest—Otjf^cUon  by  reiiduary  legateen—lt  is  do  gronDd  to  attack 
a  will,  otberwiseTalid,  became  it  contains  one  Told  item,  easily  separable  from 
the  rest  of  the  will.  And  a  residnary  legatee  who  objects  to  snch  void  item  or 
beqnest,  and  simply  asks  the  conrt  to  hold  that  it  is  Toid,  as  the  law  declares  it 
shall  be,  does  not  thereby  preclnde  himself  from  claiming  nnder  the  will. 

Appeal  from  Firri  Judicial  Dtdricty  Lewis  and  Qarke  County. 

Petition  for  the  disallowance  of  a  bequest.     Judgment 
was  rendered  for  the  petitioner  below  by  Buck,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
This  is  an  appeal  by  the  Home  Mission  Society  of  the  Ger- 
man Lutheran  Church  from  the  judgment  of  the  district  court, 
which  declares  void  a  bequest  attempted  to  be  made  to  ap» 
pellant  by  the  last  will  and  testament  of  Charlotte  Schmidt, 
deceased*  Less  than  thirty  days  before  her  death  Charlotte 
Schmidt  executed  a  will,  by  which  she  gave  a  few  small  l^a- 
ciesy  and  devised  and  bequeathed  the  whole  residue  of  her 
estate  to  her  son,  the  respondent  herein.  One  of  the  legacies 
so  named  was  for  the  sum  of  five  hundred  dollars  to  this  ap- 
pellant. On  February  20,  1893,  the  executors  rendered  a 
final  account,  showing  that  they  had  in  their  hands  five  hun- 
dred dollars  applicable  to  the  payment  of  said  legacy  to  the 
Home  Mission  Society.  The  respondent  here,  the  residuary 
legatee,  protested  against  the  payment  of  said  legacy,  upon  the 
ground  that  the  same  is  void  under  the  provisions  of  section 
473  of  the  Probate  Practice  Act.  That  section  is  as  follows: 
''No  estate,  real  or  personal,  shall  be  bequeathed  or  devised  to 
any  charitable  or  benevolent  society  or  corporation,  or  to  any 
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person  or  persons  in  trust  for  charitable  uses,  except  the  same 
be  done  by  will,  duly  executed  at  least  thirty  days  before  the 
decease  of  the  testator;  and  if  so  made  at  least  thirty  days 
prior  to  such  death,  such  devise  or  legacy,  and  each  of  them 
shall  be  valid:  Provided,  that  no  such  devises  or  bequest 
shall  collectively  exceed  one-third  of  the  estate  of  the  testator 
leaving  l^al  heirs,  and  in  such  case  a  jpro  rata  deduction  from 
such  devises  or  bequests  shall  be  made  so  as  to  reduce  the 
aggr^te  thereof  to  oue-third  of  such  estate;  and  all  disix^si- 
tions  of  property  made  contrary  hereto  shall  be  void,  and  go 
to  the  residuary  legatee  or  devisee,  next  of  kin,  or  heirs,  ac- 
cording to  law/'  In  the  answer  filed  by  the  society  some 
attempt  was  made  to  claim  that  the  society  was  not  a  charitable 
or  benevolent  society,  as  contemplated  by  the  statute,  but  that 
position  is  abandoned  by  counsel  on  this  argument,  and  it  is 
conceded  by  both  sides  that  the  bequest  is  void  under  the  stat« 
nte.  But  the  society,  in  their  answer,  claim  that  Brensiuger, 
the  residuary  legatee,  could  not  be  heardto  object  to  the  l^;acy, 
because  he  had  not  contested  the  will  within  a  year  after  it  was 
probated  (Probate  Practice  Act,  §  30,  et  seq.),  and  that  he  could 
not  daim  under  the  will  and  also  object  to  one  provision 
thereof.  A  demurrer  to  tlie  answer  of  the  society  was  sus- 
tained in  the  district  court;  heuce  this  appeal. 

T.  E.  OrvJUher,  for  Appellant 

The  petition  to  have  this  provision  of  the  will  declared  void 
was  filed  over  five  years  after  probate  of  the  will.  But  the 
right  of  a  residuary  legatee  to  come  into  court  and  ask  to  have 
any  provision  of  the  will  declared  void  must  be  asserted  within 
one  year  afler  probate  of  the  will,  or  he  is  barred.  (Comp. 
Stats.,  div.  2,  §§  30,  36,  620;  Stale  v.  McQlynn,  20  Cal. 
234;  81  Am.  Dec.  118.)  And  the  decree  of  a  court  of  pro- 
bate establishing  a  will  is  conclusive  upon  the  heirs  of  the 
devisor  until  disaflSnued  on  api^eal  or  set  aside  in  due  course 
of  law.  {Judicm  v.  Lake,  3  Day,  318;  CaeeeU  v.  Fcmoti,  5 
Mason,  334;  Timpkine  v.  Twnpldng,  1  Story,  562;  Patten  v. 
Tollman,  27  Me.  17;  HolMay  v.  Word,  19  Pa.  St.  489;  67  Am. 
Dec.  671.)  If  the  one  year  statute  of  limitations  be  inap- 
plicable to  this  provision  of  the  will,  then  it  must  be  regarded 
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as  an  action  for  relief,  to  be  oommenced  within  three  years  after 
the  cause  of  action  accraed.  (Comp.  Stats.,  div.  1,  §  47.)  A 
person  cannot  accept  and  reject  the  same  instrument,  (ifom- 
8on  Y.  Bowman^  29  Cal.  348.)  And  one  claiming  under  a  will 
must  accept  its  provisions  as  a  whole  or  not  at  all.  (  Woolley 
V.  Schroder,  116  III.  29;  DUch  v.  SennoU,  117  111.  362;  Scliley 
V.  OoUis,  47  Fed.  Rep.  251;  Hainer  v.  lotoa  Legion  oj  Honor^ 
78  Iowa,  245;  MJielberget^s  EstaU,  135  Pa.  St.  160;  Van  Zant 
V.  Bigham,  76  Ga.  759;  Taliaferro  v.  Day,  82  Va.  79.)  The 
word  ^'void'^  as  used  in  the  statute  (Comp.  Stats.,  div.  2, 
i  473),  means  *'  voidable,''  at  the  election  of  the  party  inter- 
ested. (Pearsall  v.  CAopin,  44  Pa.  St.  13;  Van  Schaaek  v. 
Bobbine,  36  Iowa,  201;  /Somes  v.  Brewer,  2  Pick.  184;  13  Am. 
Dec  406;  Kearney  v.  Vaughan,  50  (Mo.  287;  Qooker  v.  Bel- 
langee,  6  Wis.  645;  Breckenridge  v.  Orrnsby,  1  J.  J.  Marsh. 
236;  19  Am.  Dec.  71;  Seyler  v.  Carson,  69  Pa.  St.  81;  Cam- 

berford  v.  Hali,  3  McCord,  345.) 

ft 
Wade  and  Barrows,  for  Respondent 

I.  The  appellant,  the  Home  Mission  Society  of  the  Grer- 
man  Latheran  Church,  is  a  charitable  or  benevolent  society,  or 
oorporation,  and  the  bequest  thereto  is  rendered  void  by  the 
provisions  of  section  473  of  the  second  division  of  the  Com- 
piled Statutes,  thirty  days  not  having  elapsed  between  the 
making  of  the  will  and  the  death  of  the  testatrix.  {Barllet  v. 
Eng,  12  Mass.  636;  7  Am.  Dec.  99;  Jmes  v.  Haberekam,  107 
U.  S.  174;  BeaUy  v.  Kurtz,  2  Pet.  566;  Going  v.  Emery,  16 
Pet.  107;  26  Am.  Dec  645;  Solder  v.  St.  Peter^s  Oiurch,  12 
Met.  250;  Camming  v.  Beid  Mem.  Church,  64  Ga.  105;  Broum 
V.  Kdeey,  2  Cush.  243;  Earle  v.  Wood,  8  Cush.  443;  Fair- 
banks V.  Lamson,  99  Mass.  633;  Hinckley  y.  Thatcher,  139 
Mass.  477;  52  Am.  Rep.  719;  3  Am.  &  Eng.  Ency.  of  Law, 
130, 131.) 

II.  Sections  30  to  36  of  the  second  division  of  the  Compiled 
Statutes,  which  relate  to  contesting  the  probate,  or  the  validity 
of  a  will,  does  not  apply  to  this  case.  Objecting  to  the  pay- 
ment of  a  bequest,  which  payment  the  statute  forbids,  is  not 
oontesiing  the  validity  of  the  will.    The  statute  (Comp.  Stats., 
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S§  489,  490)  gives  to  the  residuary  l^atee  all  of  the  estate  not 
effectaally  devised  or  bequeathed  by  the  will.  Uoder  this  stat- 
ute any  bequest,  void  or  forbidden^  for  any  reason,  falls  to  the 
residuary  l^tee.  (Gray's  Probate  Law,  §  643;  and  see  BtUh 
V.  Oberbrunner,  40  Wis.  238;  JSon  v.  Murphy,  40  Wis.  276.) 
The  bequest  being  void  the  property  attempted  to  be  bequeathed 
passes  to  the  residuary  legatee.  {Oox  v.  Hdri'is,  17  Md.  24; 
Hebna  v.  H-anekcuB,  2  Bland,  644;  20  Am.  Dec.  402;  Schouler 
on  Wills,  §§  27,  616;  2  Bedfield  on  Wills,  126;  13  Am.  & 
Eng.  Ency.  of  Law,  39;  Comp.  Stats.,  div.  2,  §  473.)  Nor 
was  the  respondent  too  late  in  making  hb  demand  that  this 
bequest  be  declared  void.  It  was  the  proper  time  to  object  to 
the  payment  of  said  bequest  when  the  executors  had  made 
their  final  report,  and  before  the  day  set  for  the  hearing,  and 
not  until  the  filing  of  said  report  was  the  respondent  informed 
that  the  executors  proposed  to  pay  over  a  void  and  unlawful 
bequest  to  this  Home  Mission  Society. 

De  Witt,  J. — There  was  no  reason  why  Brensinger,  the 
residuary  legatee  under  the  will,  should  object  to  the  probate 
thereof.  The  will  was  in  his  favor,  and  he  took  the  whole 
estate  after  the  payment  of  the  few  small  legacies.  No  objeo- 
tion  to  the  will  as  a  whole  appears,  or  has  ever  been  suggested. 
It  is  true  that  it  did  contain  one  item  which  was  void  under 
the  statute  (Probate  Practice  Act,  §  473).  The  bequest  to  the 
Home  Mission  Society  was  made  less  than  thirty  days  before 
the  death  of  the  testator,  and  was  absolutely  void.  The 
amount  of  this  bequest  went,  under  the  statute,  to  the  residu- 
ary l^atee,  Brensinger.  Nothing  that  Brensinger  could  do  or 
leave  undone  could  give  life  to  the  bequest,  which  was  void 
a6  initio*  Because  the  will  contained  one  such  void  item, 
easily  separable  from  the  rest  of  the  will,  was  not  ground  to 
attack  a  will  which  was  otherwise  valid.  The  only  void  item 
simply  disappeared  from  the  will  as  a  bequest,  and  fell  into  the 
residue  of  the  estate,  as  the  statute  requires. 

Appellant's  daim  that  Brensinger  is  attacking  the  will  and 
claiming  under  it  at  the  same  time  is  wholly  untenable.  It  is 
true  that  he  does  claim  under  the  will,  and  it  is  also  true  that  lie 
does  not  attack  it.    He  simply  asks  that  the  court  obey  the 


16  Mont]      Cbbbk  v.  Bozsmak  W.  W.  Co.  121 

statate,  and  hold  that  the  one  bequest  is  void,  as  the  law 

declares  it  shall  be. 

The  judgment  of  the  district  court  is  afSrmed, 

Affirmed, 
PfiMBEBTOK,  C.  J.|  and  Habwood.  J.,  concur. 


CREEK,  Appellant,  v.  BOZEMAN  WATER  WORKS 

COMPANY,  Respondent. 

(Bnbmiited  Norember  %  18M.    Bedctod  NoTomber  19, 18M.] 

Watkb  Biasn— Afenl  o/  «m  bjf  afif)fopriatof .->The  right  aoqnired  by  aa 
ftppropriator  in  and  to  the  waters  of  a  natural  stream  is  the  right  to  use  a 
eertsin  quantity  for  necessary  and  beneficial  purposes,  snch  as  supplying 
hoosehold  needs,  and  the  carrying  on  of  some  useful  industry,  and  after  such 
want  is  supplied,  or  tiie  use  is  subsenred,  all  the  rest  of  the  stream  and  all  that 
returns  thereto  after  such  use  is  subject  to  appropriation  and  use  by  another 
for  some  beneficial  purpose. 

SAXs—JZssfricCion  on  righU  of  prior  ofpropriaior^—An  appropriator  of  water  may 
change  the  use  of  his  appropriation  firom  one  purpose  to  another.  But,  after 
he  has  used  the  water  suflioiently  to  answer  the  purpose  of  his  appropriation, 
he  cannot  take  the  waters  of  the  stieam  remaining  which  he  could  not  use  for 
the  purpose  of  his  appropriation,  and  sell  to  other  parties,  as  to  the  inhabitants 
of  a  eity  for  their  use,  and  thereby,  without  recompense,  deprive  subsequent 
approprlators  of  their  right  to  the  use  of  the  water.  {Meagher  t.  Harden^ 
hrook^  11  Koni  881,  dted.) 

Appeal  from  Nvnih  Judicial  Didridf  OaUcdin  Omnly. 

AcrnoH  to  enjoin  the  diversion  of  water.  Judgment  was 
rendered  for  the  defendant  below  by  Buck,  J.,  sitting  in  place 
of  Abmbtbonq,  J.    Reversed. 

Statement  of  the  case  by  Mr.  Justice  Habwoob: 
By  this  action  plaintiff  seeks  to  enjoin  defendant  from  divert- 
mg  all  the  waters  of  Lyman  creek,  described  in  the  complaint, 
situate  in  Gallatin  county,  and  conveying  the  same  into  a  reser- 
voir, and  thence  to  the  city  of  Bo^emau  for  the  use  of  the  in- 
habitants thereof;  whereby  plaintiff  alleges  that  she  is  entirely 
deprived  of  the  use  of  one  hundred  inches  of  the  waters  of  said 
creek,  the  right  to  the  use  and  enjoyment  of  which,  for  irriga- 
tion of  land  and  other  domestic  purposes,  she  claims  by  appro- 
priation and  diversion  in  the  year  1884. 


16 

121 

15 

678 

38*450 

^8*1067 

15 

191 

18 

228 

15 

121 

37 

351 

122  Cbbek  v.  Bozkman  W.  W.  Co.    [Oct  T.,  1894 

In  her  complaint  plaintiff  alleges  ownership  of  three  hundred 
and  twenty  acres  of  agricultural  land,  particularly  describedi 
through  which  Lyman  creek  flows;  that  plaintiff  cultivates 
said  land  for  agricultural  purposes,  and  that  Irrigation  is  nec- 
essary to  successfully  produce  agricultural  croiia  thereon;  that 
in  1884  plaintiff's  husband  appropriated  and  diverted  one 
hundred  inches  of  the  waters  of  said  creek  for  the  irrigation 
of  said  land,  and  for  driving  a  chum  and  boring-machine,  also 
for  household  uses,  and  the  watering  of  plaintiff's  domestic 
cattle;  that  since  said  appropriation  and  diversion  plaintiff 
and  her  husband  have  continually  used  said  quantity  of  water 
for  the  purposes  aforesaid,  until  deprived  thereof  by  the  Boze- 
man  Water  Works  Company;  that  plaintiff  has  succeeded  to 
all  the  right,  title,  and  interest  of  her  husband  in  and  to  said 
land,  and  the  water  rights  and  privileges  acquired  by  appro- 
priation, as  aforesaid.  That  the  defendant,  Bozeman  Water 
Works  Company,  by  means  of  a  dam  constructed  across  said 
creek  in  the  year  1889,  caused  all  of  the  waters  thereof  to  flow 
into  a  reservoir  constructed  by  said  company,  and  thence,  by 
means  of  pipes,  caused  said  water  to  flow  to  the  city  of  Boze- 
man, and  distributes  the  same  to  the  inhabitants  thereof  for 
domestic  use;  whereby  plaintiff  is  wholly  deprived  of  the  use 
of  one  hundred  inches  thereof  for  irrigation,  domestic,  and 
other  uses,  aforesaid,  pursuant  to  her  appropriation  theretofore 
made  and  enjoyed,  as  alleged.  Plaintiff  further  alleges  that 
her  said  appropriation,  diversion,  and  use  of  the  waters  of  said 
creek,  for  irrigation  and  such  other  useful  purposes,  was  prior 
to  the  acquirement  of  any  right  by  defendant  in  and  to  the 
waters  of  said  creek.  Wherefore,  plaintiff  demands  as  relief 
that  defendant  be  enjoined  from  further  interfering  with  plain- 
tiff's rights  thus  set  forth  in  her  complaint,  and  for  costs  of 
this  action. 

Defendant,  by  answer,  denied  the  appropriation  or  use  of 
any  of  the  waters  of  said  creek  by  plaintiff,  or  her  predecessor, 
''for  any  purpose  whatever,  except  in  subordination  to  the 
rights  of  this  defendant  and  its  predecessors";  and  by  further 
denials  put  in  issue  all  the  material  allegations  of  plaintiff's 
complaint. 

And  further,  by  way  of  new  matter  of  defense,  defendant 
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alleges:  ''That  in  connection  with  the  business  of  furnishing 
water  to  tlie  citizens  of  the  city  of  Bozeman,  as  set  forth  in 
plaintiff's  complaint,''  it  also  owns  a  tract  of  four  hundred 
acres  of  agricultural  land,  described  in  its  answer,  adjacent  to 
said  creek,  and  that  it  is  entitled  to  the  use  of  two  hundred 
and  fiftj  inches  of  the  waters  of  said  creek,  by  appropriation 
and  diversion  by  defendant's  predecessors,  in  1864;  which 
quantity  of  water  was,  by  means  of  ditches  and  dams,  diverteil 
and  used  for  the  irrigation  of  said  land,  and  also  for  ''domestic, 
culinary,  and  other  useful  purposes,  and  for  watering  stock"; 
that  said  water  right,  and  ditches  for  diversion  thereof,  were, 
and  are^  appurtenant  to  the  land  of  defendant;  and  the  same 
was,  and  is,  "necessary  to  the  successful  carrying  on  of  the 
business  of  farming,  and  of  supplying  water  to  the  said  citi- 
zens of  Bozeman,  as  aforesaid,  and  for  other  necessary,  useful, 
and  domestic  purposes  of  this  defendant." 

As  a  result  of  the  trial  and  consideration  of  the  case  by  the 
court  it  found:  "That  the  Bozeman  Water  Works  Comininy 
is  successor  in  interest  to  one  L.  B.  Lyman";  that  said  Lyman, 
about  the  month  of  August,  1864,  settled  upon  one  hundred 
and  sixty  acres  of  land,  particularly  described,  lying  adjacent 
to  said  creek,  and  that  about  that  date  he  diverted,  by  means 
of  ditches  and  dams,  two  hundred  and  fortynsix  and  one*fburth 
inches  of  the  water  of  said  creek  (which  volume  comprised  all 
the  waters  of  said  creek,  measured  according  to  the  rule  pre- 
scribed by  statute),  and  used  the  same  "  upon  the  land  described, 
for  the  irrigation  thereof,  and  for  other  useful  and  beneficial 
purposes,  by  the  said  L.  B.  Lyman";  that  said  land  settled 
upon  by  said  Lyman  "constitutes  part  of  the  present  farm 
owned  by  the  Bozeman  Water  Works  Company";  "  that  said 
farm,  together  with  the  right  to  use  all  waters  of  Lyman  creek, 
have  descended  by  regular  conveyance  from  said  Lyman, 
through  his  successors,  to  the  Bozeman  Water  Works  Com- 
pany, which  is  now  the  owner  of  said  farm  and  water  rights"; 
that  since  said  year  1864  the  water  of  Lyman  creek  has  been 
used  continuously  upon  the  farm  now  owned  by  the  Bozeman 
Water  Works  Company,  by  the  appropriator,  L.  B.  Lyman, 
and  his  successors  in  interest";  "that  the  Bozeman  Water 
Works  Company,  about  the  year  1889,  constructed  a  reservoir 
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on  its  ranch  for  the  purpose  of  receiving  the  waters  of  Ljman 
creek,  and  laid  a  main  pipe  line  and  laterals  for  the  puriiose 
of  supplying  the  citijsens  of  Bozeman  with  water  for  domestic 
and  other  purposes'';  that  said  company,  ''and  its  predecessors 
in  interest,  have,  at  all  times  since  the  date  of  the  appropri- 
ation in  1864,  asserted  claim  to  all  of  the  waters  of  Ljman 
creek,  and  have  used  the  same  for  irrigation,  and  for  watering 
stock,  and  for  other  useful  and  beneficial  purposes";  that  ''the 
lands  owned  by  the  Boseman  Water  Works  Company  require 
artificial  irrigation  to  make  the  same  valuable  and  productive"; 
that  "all  the  waters  of  Lyman  creek  are  required  and  needed 
by  the  Boceman  Water  Works  Company  for  its  own  benefi<aal 
uses  and  purposes." 

The  trial  court  further  found  that  "plaintiff's  husband,  in 
1884,  settled  upon  the  land  now  owned  by  the  plaintiff,  and  in 
the  summer  of  1884  dug  a  ditch,  tapping  Lyman  creek,  of  suf- 
ficient sice  and  capacity  to  carry  thirty-nine  inches  of  water, 
measured  according  to  the  rule  prescribed  by  the  statute  of 
Montana";  that  "said  water  was  used  upon  the  land  now 
owned  by  the  plaintiff,  Rachel  E.  Creek;  that  there  are  some 
small  springs  arising  in  Lyman  creek  below  the  pipe  line,  and 
below  the  two  upper  ditches  of  the  Boseman  Water  Works 
Company,  tapping  said  creek." 

Thereupon  the  trial  court  affirmed,  as  conclusions  of  law 
that  '*  the  Bozemau  Water  Works  Company  is  the  owner  of 
and  entitled  to  the  use  of  all  of  the  waters  of  Lyman  creek 
which  rise  and  flow  down  said  creek  at  any  point  above  where 
the  lower  mining  ditch,  owned  by  the  said  water-works  com- 
pany, now  taps  said  creek";  that  said  company  "is  entitled  to 
the  waters  of  Lyman  creek  for  the  purpose  of  supplying  the 
citizens  of  Bozeman  with  water,  or  for  any  other  useful  or 
beneficial  purpose  to  which  it  may  apply  the  same";  and 
"that  plaintiff,  Rachel  E.  Creek,  or  her  predecessors  in  inter- 
est, appropriated,  or  could  appropriate,  in  1884,  only  such 
water  as  arose  from  springs  in  Lyman  creek  below  the 
point  where  the  lower  mining  ditch,  which  is  now  owned  by 
the  Bozeman  Water  Works  Company,  intersects  or  taps  said 
creek." 
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£  P.  Oadtoea,  for  Appellant. 

L  The  oDly  appropriation  made  by  the  defendant  or  its 
predecessors  in  interest  was  made  by  Lyman  in  1864,  and, 
the  reoord  being  bald  of  any  conveyanoe  of  this  right,  it 
mast  be  deemed  abandoned.  {BcarhUy  v.  Tideke,  2  MoDt.  69; 
Tucker  v.  Jones,  8  Mont.  224;  Amerioan  Oo.  v.  Bradford^  27 
Cal.  360;  Union  Water  Oo.  v.  Orary,  26  Cal.  509;  36  Am. 
Dec.  145;  Canal  Co.  ▼.  Oordan,  6  Wall.  661;  Reynolds  v. 
Homer,  61  Cal.  206;  Van  Sickle  v.  Haines,  7  Nev.  249;  Smith 
V.  ffHara,  43  CaL  371;  2  Blackstone's  Commentaries,  217; 
Angell  on  Wateroonrses,  §§  168-72.) 

II.  In  July,  1864,  the  title  to  the  land  in  question  became 
perfect  in  the  Northern  Pacific  Railroad  Company,  subject  to 
certain  oonditions  to  be  performed,  and  these  have  never  been 
considered  unperformed  by  the  United  States,  so  that,  to  all 
intents  and  purposes,  the  title  to  the  land  actually  passed  as  of 
the  date  of  its  grant.  (See  Railroad  Co.  v.  Baldwin,  103  U.  S. 
426;  Van  Wyok  v.  Knevals,  106  U.  S.  366;  Missouri  etc.  R.  R. 
Cb.  V.  RaUroad  Co.,  97  U.  S.  497;  Railroad  Co.  v.  UniUd 
SiaUs,  92  U.  8.  733;  Se/iulenberg  v.  Harriscm,  21  Wall.  44; 
Mason  ▼.  Hill,  6  Barn.  &  Aid.  1;  Taylor  v.  Wilkinson,  4  Mason, 
400;  Washburn  on  Easements,  216;  Goddard  on  Easements, 
261;  Van  Sickle  v.  Haines,  7  Nev.  267;  Smith  v.  Roche^er,  29 
N.  Y.  Supp.  473;  Gould  on  Waters,  §§  204-26;  Railroad  Co. 
V.  Shurmeir,  7  Wall.  288.)  A  l^islative  grant  by  Congress 
does  of  itself,  propria  vigore,  pass  to  the  grantee  all  the  estate 
the  United  States  had  in  the  subject  matter  of  the  grant,  except 
what  is  expressly  excepted.  (United  States  v.  Perdieman,  7 
Pet.  51;  United  States  v.  Brooks,  10  How.  442;  Lesseiure  v. 
Piiee,  12  How.  59;  Ladiger  v.  Roland,  2  How.  681;  Godfrey 
v.  Beardsley,  2  McLean,  412.)  A  riparian  owner  is  entitled  to 
the  use  of  water  flowing  through  his  land  for  irrigation. 
{Blanchard  v.  Baker,  8  Me.  263;  23  Am.  Dec.  604;  Weston  v. 
Alden,  8  Mass.  136;  OiUett  v.  Johnson,  30  Conn.  180;  Oolbum 
V.  Richards,  13  Mass.  420;  7  Am.  Dec.  160;  Arnold  v.  FooU, 
12  Wend.  330;  Cook  v.  Hull,  3  Pick.  369;  16  Am.  Dec.  208; 
Antlumy  v.  Lapham,  5  Pick.  176;  Evans  v.  Merritoeaiher,  3 
Scam.  492;  38  Am.  Dec.  106;  Newliall  v.  Ireson,  8  Cush.  596; 
54  Am.  Dec  790;  Miot  v.  FUMurg  R.  R.  Co.,   10  Cush. 
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191;  57  Am.  Dec  86;  Miner  v.  Oilman,  12  Moore  P.  C.  C. 
156;  VanhotMn  v.  OovenJbry,  10  Barb.  518.)  The  title  to 
the  land  having  vested  in  the  Northern  Pacific  Railroad  Com- 
pany by  grant  in  1864  it  vested  with  all  the  appurtenances 
and  rights,  among  which  was  the  right  to  the  flow  of  the  water 
in  the  streams  through  the  land  as  it  used  to  do.  (See  Lux  v. 
Haggin,  69  Cal.  298;  Stwrr  v.  Beck,  133  U.  8.  543;  Bsed  v. 
8pioer,  27  Cal.  57;  Oark  v.  WiMi,  35  Cal.  534;  MoDanaU 
V.  Bear  Biver  etc.  Water  Co.,  13  Cal.  223;  Oardner  v.  New- 
burgh,  2  Johns.  Ch.  166;  7  Am.  Dec.  526;  Pope  v.  ^nman, 
54  Cal.  3;  Oreightan  v.  Evans,  53  Cal.  55;  Union  ete,  Co.  v. 
Ferris,  2  Saw.  176  (which  enunciates  the  doctrine  of  rela- 
tion); Frendi  v.  Fyan,  93  U.  S.  170;  Railroad  Co.  v.  Smilh^ 
9  Wall.  95;  Unum  dc.  Co.  v.  Dangbery,  2  Saw.  450;  Wilcox 
V.  Jacksm,  13  Pet  498;  Mason  y.  Austin,  46  CaL  385.) 

Smiih  &  Word,  for  Respondent 

L  Where  one  appropriates  water  for  the  purposes  of  irri« 
gation  or  any  other  use  that  necessarily  consumes  the  volume 
and  body  of  the  water,  diminishes  it  in  quautityi  and  deterio- 
rates it  in  quality,  such  appropriator  or  owner  of  the  use  of 
water  may  change  the  place  of  its  diversion  or  use,  or  the 
character  of  his  use,  even  though  subsequent  appropriators 
may  be  affected  or  injured,  unless  the  prior  appropriator  had, 
after  his  first  use,  returned  the  water  to  the  channel  of  the 
stream  with  no  intention  to  recapture  or  use  it  again.  (Comp. 
Laws,  6  div.,  S  1252;  Woolman  v.  Garrit^er,  1  Mont.  642; 
Davis  V.  Oale,  32  Cal.  20;  91  Am.  Deo.  654;  Meagher 
V.  Hardenbrook,  11  Mont  385;  Kidd  v.  Laird,  15  Cal.  163; 
76  Am.  Dec  472;  StriokUr  v.  CUy  of  Cbhrado  Springs,  16 
Col.  61;  25  Am.  St  Rep.  245;  Fuller  v.  Swan  River  etc  Min. 
Co.,  12  Col.  12.)  The  uses  to  which  the  water  was  first 
applied  in  1864,  or  even  for  several  years  later,  would  not 
measure  the  right  acquired  by  the  appropriator,  if  he  actually 
diverted  the  water  from  the  stream  by  means  of  ditches  of  suf- 
ficient capacity  to  carry  the  same,  and  intended  it  for  a  bene-^ 
ficial  purpose.  {Barnes  v.  Sabron,  10  Nev.  244;  Tliotp  v. 
Woolman,  1  Mont  168;  Nevada  County  etc.  Co.  v.  Kidd,  37 
CaL  315;  Irwin  v.  Strait,  4  West  Coast  Rep.  582.)    Even 
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admittiDg  there  was  no  law  or  custom  in  force  in  Montana  at 
the  date  of  appropriation  by  Lyman,  still  the  act  of  Congress 
of  July  26, 1866  (14  U.  8.  Stats,  at  Large,  253),  recognized 
and  confirmed  the  validity  of  all  water  rights  theretofore  made 
on  the  public  lands  of  the  United  States.     But  prior  to  this 
act  of  Congress  the  common-law  doctrine  of  riparian  rights, 
except  to  a  limited  degree,  was  held  to  be  inapplicable  to  the 
condition,  wants,  and  necessities  of  the   western  states,  and 
the  doctrine  of  prior  appropriation  prevailed  everywhere  in 
the  west,  and  was  fully  recognized  as  the  law  and  custom  of 
all  these  states,  both  by  the  state  aud  fedei-al  courts,  and  these 
decisions  of  other  states  and   territories,  in   1864,  of  which 
Montana  had  been  a  part,  were  known  and  recognized  here. 
{Jonea  v.  Adams,  19  Nev.  84;  3  Am.  St.  Rep.  788;  Union  eto, 
Cb.  V.  Ferris f  2  Saw.  199;  Reno  SmeUing  etc  Works  v.  Stevens- 
son,  20  Nev.  269;  19  Am.  St.  Kep.  364;  Atchison  v.  Peterson^ 
20  Wall.  507;  Basey  v.  Gallagher,  20  Wall.  670.)    And  it  is 
admitted  that  on  January  12,  1865,  a  law  was  passed  by  the 
Montana  legislature  which  permitted  the  appropriation  of  the 
waters  of  running  streams,  and  as  Lyman  and  his  successors 
continued  to  use  and  apply  the  appropriation,  made  in  1864, 
for  useful  and  beneficial  purposes,  in  1865,  and  continuously 
since,  afler  the  passage  of  this  act  by  the  Montana  legislature 
their  nae  constituted  a  valid  appropriation  that  was  confirmed 
by  the  act  of  Congress  of  July  26,  1866.    The  appropriation 
made  by  Lyman  has  descended  by  regular  deeds  and  convey- 
ances to  the  respondent,  as  found  by  the  court. 

II.  The  claim  of  the  appellant  to  land  within  the  land 
grant  of  the  Northern  Pacific  Railroad  Company,  by  virtue  of 
her  parchase  from  the  company,  can  give  her  no  better  right 
than  the  company  possessed.  Aud  the  right  of  the  company 
to  any  particular  tract  is  to  be  determined  by  the  date  of  filing 
a  plat  of  the  definite  route  of  the  road  with  the  commissioner 
of  the  general  land-o£Bce.  Until  such  time  its  right  to  any 
particular  tract  was  uncertain,  and  did  not  attach,  although 
the  grant  was  in  fact  a  grant  in  pnesenti,  (Jatunn  v.  Bmith, 
95  Cal.  154;  Desert  Salt  Cb.  v.  Tarpey,  142  U.  S.  241;  Van 
Wyck  v.  Knevals,  106  U.  S.  367;  Barney  v.  Winona  etc. 
R  R.  Co.,  117  U.  S.  228;  Kansas  Pae.  R  R.  Co.  v.  Dun* 
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meyer,  113  U.  S.  629;  Leavenworth  etc.  IL  R  Oo.  ▼.  United 
States,  92  U.  8.  733;  8t.  Paul  etc.  R.  R.  Co.  v.  Northern  Pae. 
R.  R.  Co.,  139  U.  a  1;  RaUroad  Co.  v.  Batdwin,  103  U.  8, 
426;  Schukiiberg  v.  Harriman,  21  Wall.  44;  United  States  v. 
Southern  Pae.  R.  R.  Co.,  146  U.  8.  593.)  AH  rights  of  the 
respondent  to  the  use  of  this  water  having  aocrued  before  the 
right  of  the  railroad  company  attached  by  virtue  of  its  grant, 
the  appellant  cannot  claim  to  be  a  riparian  proprietor  before 
the  respondent's  right  by  appropriation  arose.  The  rights  of 
settlers  on  public  lands  are  subject  to  the  water  rights  already 
appropriated.  {Ljftle  Creek  Water  Co.  v.  Perdew,  1  West 
Coast  Bep.  866;  ^ux  v.  Hoggin,  69  Cal.  256.)  And  patents 
issued  to  parties  for  land  since  1870  (16  U.  8.  8tats.  at  Large, 
§  17)  musty  under  the  provisions  of  that  act,  be  held  subject  to 
such  vested  rights  as  were  previously  acquired  by  other  parties 
under  the  ninth  section  of  the  act  of  1866.  {Barnes  v.  Sabron^ 
10  Nev.  217.)  The  title  of  the  appellant,  although  not  by 
patent,  is  no  better,  since  her  grantor's  title  did  not  attach  to 
this  land  until  July  6,  1882,  or  more  than  twelve  years  after 
the  act  of  1870,  and  hence  her  title  is  subject  to  the  limitations 
prescribed  in  that  act 

Habwoob,  J. — ^The  main  question  of  law  involved  in  this 
case  may  be  stated  by  the  following  propositions:  Where 
several  individuals,  in  succession,  have,  pursuant  to  the  pro* 
visions  of  the  laws  of  this  state  regarding  water  rights,  appro* 
priated  and  acquired  right  to  use  the  waters  of  a  creek  for 
certain  beneficial  purposes,  such  as  the  irrigation  of  their 
respective  farms,  may  the  first  appropriator,  or  his  successor, 
after  subsequent  appropriations  have  been  acquired,  not  only 
use  the  waters  of  the  creek  by  him  appropriated  for  his  indi- 
vidual uses,  but,  in  addition,  after  his  individual  use  has  been 
sufficed,  convey  the  waters  of  such  creek  entirely  away  from  its 
usual  channel,  and  sell  the  same  to  the  inhabitants  of  a  city  for 
their  use,  and  thereby,  without  recompense,  deprive  the  sub- 
sequent appropriators  of  the  use  of  the  waters  of  said  creek, 
which  they  had  enjoyed  alone  with  the  first  appropriator's 
former  use  of  it?  The  answer  to  this  question  must  be  in  the 
negative*    The  right  acquired  by  an  appropriator  in  and  to 
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the  waters  of  a  nataral  stream  is  not  ownership  of  a  running 
volume  of  the  dimensions  claimed,  like  the  individual  owner- 
sliip  of  a  chattel,  so  that  it  may  be  transferred  corporally  and 
carried  away,  but  the  right  acquired  by  the  appropriator  is 
the  right  to  use  a  certain  quantity  for  necessary  and  beneficial 
purposes,  such  as  supplying  household  needs,  and  the  carrying 
on  of  some  useful  industry;  and,  when  such  want  is  supplied, 
or  the  use  is  subserved,  all  the  rest  of  the  creek,  and  all  that 
returns  thereto  after  such  use,  is  subject  to  appropriation  and  use 
by  another  for  somc^  beneficial  purpose.    The  same  volume  of 
water  may,  therefore,  in  its  flow  down  the  creek,  supply  many 
persons,  even  though  the  first  appropriator  claims  the  whole 
volume,  and  can,  at  times,  or  even  constantly,  use  the  same 
for  some  industrial  purpose,  because  such  use  does  not  usually 
swallow  it,  but  leaves  it  available  to  others.    But  by  such  an 
appropriation  the  first  appropriator  does  not  acquire  a  pre- 
emption of  the  whole  creek,  so  that  he,  or  his  successor,  may, 
after  enjoying  the  use  of  it  for  some  beneficial  purpose,  convey 
the  creek  away  and  cut  off  subsequent  appropriators.    There- 
fore a  subsequent  right  to  use  the  same  water,  or  so  much  of  it 
as  returns  to  the  creek,  and  to  use  the  waters  of  the  creek 
when  the  first  is  not  using  the  same,  may  be  acquired.    And 
therefore  the  trial  court  proceeded  upon  an  erroneous  view  or 
theory  of  the  law  governing  water  rights,  and  the  relation  of 
various  appropriations  to  one  another,  in  holding  that  plaintiff, 
or  her  predecessor,  could  not  acquire  by  appropriation  any 
right  to  the  use  of  the  waters  of  said  creek  arising  and  flowing 
therein  above  defendant's  ditches.    It  is  well  understood  that 
a  creek  in  these  mountainous  regions,  flowing  a  volume  of 
two  hundred  and  fifty  inches,  would  suffice  to  irrigate  more 
than  one  small  farm;  not  only  so,  that  there  are  considerable 
periods  when  a  farmer  does  not  irrigate  his  crops,  while  the 
water  in  an  adjacent  stream,  which  he  is  entitled  to  nse^  so  far 
as  his  needs  demand,  flows  on  forever,  and  is  subject  to  the 
use  of  others. 

It  appears  that  Lyman  settled  upon  the  creek  in  question 
in  1864,  acquired  one  hundred  and  sixty  acres  of  land,  and 
appropriated  the  waters  of  said  creek  to  irrigate  the  same,  to 

whicli  ri{?ht  this  defendant  company  has  succeeded.    Follow- 
VofL.  xv.-« 
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iDg  the  settlemeiit  and  appropriation  by  Lyman^  for  the  pnr^ 
poee  mentioned^  plaintiff's  hosband  aoqaired  agrionltaral  land, 
aitaate  upon  the  banks  of  said  oreek,  and  likewise  appropriated 
the  water  of  said  creek  to  irrigate  his  land.    When  the  aeoond 
appropriator  came  and  viewed  the  situation,  even  conceding 
tliat  Lyman  had  appropriated  all,  and  could  use  all,  of  the 
waters  of  said  creek  at  times  for  the  irrigation  of  his  land,  it 
was  very  plain,  considering  the  laws  of  nature  and  the  purpose 
for  which  Lyman  was  using  said  wator,  that  there  was  suflB- 
dent  opportunity  for  plaintiff's  husband  to  irrigate  a  fiirm, 
notwithstanding  Lyman's  appropriation.    Under  these  circum- 
stances plaintiff's  husband  acquired  a  right  to  the  use  of  aaid 
waters  subsequent  and  subject  to  that  of  Lyman.    But  it  came 
to  pasS|  in  the  course  of  time,  that  Lyman  sold  his  land,  with 
his  water  right  appurtenant  thereto,  to  defendant  company, 
and  the  company  appears  to  have  acquired  some  lands  in  addi- 
tion to  that  owned  by  Lyman.    But,  in  addition  to  the  irriga- 
tion of  its  land,  as  successor  to  the  rights  of  Lyman,  the 
company,  about  1889,  engaged  in  the  business  of  supplying 
the  inhabitants  of  the  city  of  Boaeman  with  water  for  their 
use,  and  to  that  end  conducted  the  water  of  said  creek  into  a 
reservoir,  and  conveyed  it  thence  to  said  city.    And  defendant 
company  claims  the  right  to  so  use  the 'Water,  based  upcm 
Lyman's  appropriation,  which  was  prior  to  that  of  plaintiff's 
hunband.    On  the  same  theory  the  first  appropriator  of  the 
waters  of  a  creek  might  use  the  same  sufficiently  for  his  own 
puq>08es,  and  then,  instead  of  letting  it  go  to  the  next  subse- 
quent appropriator,  and  so  on  in  succession,  he  might  sell  the 
water  to  some  individual  who  could  not  acquire  any  right  to 
it  by  appropriation,  and  such  purchaser  would  thereby  acquire 
the  water  over  the  subsequent  appropriator.    For  instance,  if 
a  creek  supplied  sufficient  to  irrigate  five  farms,  and  the  first, 
or  first  and  second,  appropriators  had  claimed  enough  to  com- 
prise the  whole  volume  of  the  creek,  instead  of  allowing  the 
water,  after  their  use,  to  pass  on  to  the  three  subsequent  appro- 
priators, they  might  sell  it  out  entirely  to  a  sixth  party  desir- 
ing to  use  such  water;  and  whereas  tlie  farms  of  the  third, 
fourth,  and  fifth  appropriators  had  hitherto  been  sufficiently 
irrigated,  after  the  first  and  second  had  used  sufficient  of  the 
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waters  of  the  creek  for  their  pnrpoees,  it  turns  out  that  the 
first  and  second  could  sell  and  convey  the  water^  depriving 
the  third,  fourth,  and  fifth  entirely  thereof.  Under  such  a 
theory  the  early  appropriators,  whose  claims  are  sufficient  to 
ioolade  the  volume  of  a  flowing  stream,  instead  of  holding  a 
ugi/^ructuary  relation  to  it,  would  hold  corporeal  ownership  of 
it,  with  power  to  control  and  dispose  of  it  very  much  like  a 
chattel 

It  has  been  held  that  an  appropriator  of  water  may  change 
the  use  of  his  appropriation  from  one  purpose  to  another. 
{Meagher  v.  Hardenbrookf  11  Mont  381,  and  cases  cited.)  But 
it  has  never  been  held  in  this  state  (nor  are  we  cited  to  like 
holding  elsewhere)  that  after  an  appropriator  has  used  the 
water  sufficiently  to  answer  the  purpose  of  his  appropriation, 
he  might  take  the  waters  of  the  stream  remaining,  which  he 
oonld  not  use  for  the  purpose  of  his  appropriation,  and  sell  it 
toother  parties,  thereby  depriving  subsequent  appropriators 
of  their  right  to  use  the  same,  but  that  is  what  defendant  has 
accomplished  in  this  case.  Defendant  has  not  changed  the  use 
for  which  the  water  in  question  was  first  appropriated  by  Ly« 
man  from  that  of  irrigating  agricultural  lands  to  mining  or 
operating  a  mill,  or  the  like,  leaving  the  water,  after  such  use, 
to  go  on  to  subsequent  appropriators  in  succession;  but  defend- 
ant company  ibas  assumed  to  take  the  water  of  said  creek, 
over  and  above  that  necessary  to  irrigate  its  lands,  and  sell  the 
same  to  otliers  who  had  no  claim  by  appropriation  thereto,  to 
wit,  to  the  inhabitants  of  the  city  of  Boaseman,  thereby  depriv- 
ing the  next  subsequent  appropriator  entirely  of  the  use  of 
said  water.  This  defendant  cannot  lawfully  do,  without  ac- 
quiring plaintifi's  right  therein. 

There  is  a  finding  of  the  trial  court  that  plaintiff ^s  hus- 
band, in  the  summer  of  1884,  'Mug  a  ditch  tapping  Lyman 
creek,  of  sufficient  size  and  capacity  to  carry  tliirty-nine  inches 
of  water,  measured  according  to  the  rule  prescribed  by  statute,** 
which  finding  is  excepted  to  as  not  supported  by  the  evidence. 
This  finding  b  ambiguous.  It  may  be  entirely  true  and  wai^ 
ranted  by  the  evidence  under  one  construction,  and  erroneous 
and  nnwarranted  under  another,  either  of  which  interpreta* 
tions  may  be  insisted  on  with  about  equal  emphasis.    Plain* 
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tiff  alleges  appropriation  of  one  hundred  inches  of  the  water 
of  said  creek  in  1884,  and  also  allies  in  her  complaint  the 
construction  of  a  ditch,  of  certain  dimensions  stated,  whereby 
shediverted  said  water  for  the  various  purposes  alleged;  and 
acoordiog  to  these  allegations  said  ditch  is  capable  of  carrying 
more  than  one  hundred  inches  of  water.  Those  allegations  are 
entirely  undenied  by  defendant's  answer.  This  state  of  facts, 
thus  admitted  in  the  pleadings,  may  or  may  not  be  contra- 
dicted by  the  finding  mentioned.  That  depends  on  the  inter- 
pretation given  to  it  A  ditch  of  the  capacity  admitted  by  the 
pleadings  is,  of  course,  ''of  sufficient  site  and  capacity  to  carry 
thirty-nine  inches  of  water''  as  found.  But  if  the  finding  is  to 
be  understood  as  affirming  that  said  ditch  is  Ofdy  of  sufficient 
capacity  to  carry  thirty-nine  inches  of  water,  the  effect  of  it 
would  be  very  material,  because  her  appropriation  would  be 
limited  to  the  capacity  of  her  ditch  or  ditches  for  diversion  of 
said  water.  Notwithstanding  the  admissions  of  the  pleadings 
as  to  the  ca|)acity  of  plaintiffs  ditch,  there  was  evidence  intro- 
duced on  that  subject.  Several  witnesses  were  called  by  plain* 
tiff,  describing  the  ditches  whereby  plaintiff  and  her  husband, 
as  her  predecessor  in  interest,  had  diverted  the  waters  of  said 
oreek,  and  their  testimony  supports  the  allegations  of  the  com- 
plaint on  that  point,  although  such  evidence  was  unnecessary. 
But  one  witness  called  by  plaintiff  stated  that  <^  a  certain  oo- 
casion  he  could  only  flow  thirty-nine  inches  of  water  through 
plaintiff's  ditch.  He  stated  that  on  that  occasion  he  was  em- 
ployed by  defendant  company,  or  its  agent,  to  make  such  test 
of  the  capacity  of  plaintiff's  ditch,  and  turned  water  thereiti 
for  that  purpose.  He  does  not  state  the  dimensions  of  plain- 
tiff's ditch,  nor  did  he  contradict  the  allegations  of  her  com- 
plaint or  her  other  witnesses  on  that  point,  except  in  so  far  as 
his  testimony,  by  implication,  contradicts  theirs.  Moreover, 
his  testimony  might  be  true,  and  the  allegations  of  the  com- 
plaint, which  were  undenied,  and  the  testimony  of  other  wit- 
nesses on  that  point,  might  also  be  true;  for  the  ditoh,  although 
generally  of  a  capacity  sufficient  to  carry  one  hundred  inches 
of  water,  as  shown  by  the  dimensions  alleged  in  the  complaint, 
may,  from  some  local  defect  or  lack  of  re{)air  on  the  occasion 
when  said  witness  turned  water  therein,  have  only 
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thirty-nine  inches.  So  this  witness's  testimony  might  be  true 
and  yet  furnish  no  real  or  just  ground  for  finding  that  plain- 
tiff's means  of  diversion  was  only  of  the  capacity  of  thirty-nine 
inches,  if  that  is  to  be  the  construction  put  upon  such  finding. 
At  all  events,  as  the  record  stands,  considering  the  admission 
of  the  pleading  on  that  point,  we  regard  the  finding  unwar* 
ranted  if  construed  to  mean  that  plaintifiPs  ditch  was  only  of 
the  capacity  sufficient  to  conduct  thirty-nine  inches. 

For  the  foregoing  reasons  the  judgment  should  be  reversed, 
and  the  cause  remanded  for  new  trial^  and  an  order  of  this 
court  will  be  entered  aooordiugly, 

EevenecL 
P£MB£BTON,  C.  J.,  and  Ds  Witt,  J.,  concur* 


STATE  EX  RBL.  STANFORD,  Appellant,  v.  SCHOOL  ^-- 

DISTRIOT  No.  1  OF  CASCADE  COUNTY  bt  al.,         a_wi 
Respondents. 

(Babmitted  NoTember  14, 1804.    Decided  NoTember  19, 1894.] 

BoHooL  BoviM— Requisites  of  notice  of  ele€iion.^Vndn  section  1960  of  the  Oom- 
pUed  SUtoiee,  as  amended  by  act  of  Febrnary  14, 1893,  the  question  which  the 
school  trnstees  may  decide  to  submit  to  the  electors,  and  upon  which  the  eleo- 
tors  shall  Tote,  is,  whether  authority  shall  be  giren  to  the  trustees  to  issue 
bonds  in  a  oertain  amount,  bearing  a  certain  rate  of  interest,  and  payable  and 
redeemable  at  certain  times  and  for  certain  purposes.  And  a  notice  of  elec- 
tion which  states  only  the  amount  of  the  bonds,  and  the  purposes  for  which 
the  money  is  to  be  used,  wholly  omitting  the  rate  of  interest  of  the  bonds,  the 
time  when  payable,  and  the  time  when  redeemable,  is  insufflcieni,  and  the 
iseiiftnce  and  deUrery  of  bonds  pursuant  to  the  election  held  thereunder  should 
be  enjoined. 

Appeal  from  Eighth  Judicial  Didrictf  Cascade  County^ 

Action  to  enjoin  the  issuance  of  school  bonds.     Demurrer 
to  the  complaint  was  sustained  by  Benton,  J.    Reversed. 

Statement  of  the  case  by  the  judge  delivering  the  opinion: 

This  is  an  action  brought  to  restrain  the  respondents  from 

issuing  bonds  of  respondent  school  district  in  the  sum  of 

eighty  thousand  dollars.     A  demurrer  to  the  complaint  was 

sustained  in  the  district  court,  and  from  the  judgment  in  par- 
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siiance  tliereto  the  relator  appeals.  In  the  relator's  complaint 
various  facts  are  set  up,  by  reason  of  which  it  is  alleged  that 
the  proposed  issae  of  bonds  is  not  authorized  by  the  proceed- 
ings taken  as  a  foundation  for  such  issuance. 

In  the  opinion  below  but  one  ground  for  holding  that  the 
issuance  of  the  bonds  should  be  restrained  is  treated,  and  the 
facts  in  regard  to  it  may  be  stated  as  follows:  Section  1950  of 
the  Compiled  Statutes,  as  amended  by  act  of  February  14, 
1893,  provides  as  follows:  "The  board  of  school  trustees  of 
any  school  district  within  Montana  shall,  whenever  a  majority 
of  the  school  trustees  so  decide,  submit  to  the  electors  of  the 
district  the  question  whether  the  board  shall  be  authorized  to 
issue  coupon  bonds  to  a  certain  amount,  not  to  exceed  three 
per  cent  of  the  taxable  property  in  said  district,  provided  that 
nothing  herein  contained  shall  authorize  the  issuance  of  bonds 
to  an  amount  exceeding  two  hundred  and  fifty-one  thousand 
dollars  in  any  one  school  district,  and  bearing  a  certain  rate  of 
interest,  not  exceeding  six  per  centum  per  annum,  and  pay- 
able and  redeemable  at  a  certain  time,  for  the  purpose  of  build- 
ing and  furnishing  one  or  more  schoolhouses  in  said  district, 
and  purchasing  laud  necessary  for  the  same.''  (3  State  Sees. 
Laws,  66.) 

The  trustees  of  school  district  No.  1  of  Cascade  county 
passed  a  resolution  in  reference  to  the  issuance  of  eighty 
thousand  dollars  worth  of  bonds,  and  thereuix>n  submitted  the 
question  to  the  electors  of  the  district,  upon  the  following 
notice: 

"Notice  is  hereby  given  that  an  election  in  and  for  school 
district  No.  1,  in  the  county  of  Cascade,  and  state  of  Mon- 
tana, will  be  held  on  Monday,  the  twentieth  (20)  day  of 
March,  A.  D.  1893,  from  nine  (9)  o'clock  a.  m.  until  sunset  of 
the  same  day,  at  the  old  schoolhouse  on  the  corner  of  Third 
avenue,  south,  and  Fifth  street,  in  the  city  of  Great  Falls, 
Montana,  when  the  question  will  be  submitted  to  the  qualified 
electors  of  school  district  No.  1,  in  the  county  of  Cascade,  and 
state  of  Montana,  whether  the  board  of  school  trustees  of  said 
district  shall  be  authorized  to  issue  additional  coupon  bonds, 
to  the  amount  of  eighty  thousand  (80,000)  dollars,  for  the 
purpose  of  building  one  or  more  schoolhouses  in  said  district 
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and  pnrchasing  land  necessary  for  the  same,  for  repairing 
and  enlarging  existing  school-buildings,  and  for  the  purchase 
of  school  furniture  and  equipments. 

[signed]    "  J.  P.  Lewis,  Chairman. 

"  Henry  Prentiss,  Jr.,  Clerf 

In  pursuance  to  this  notice  an  election  was  held,  at  which 
a  very  few  of  the  electors  of  the  district  voted,  but  at  which  a 
large  majority  of  the  votes  cast  was  in  favor  of  the  issuance  of 
the  bonds.  The  trustees  thereupon  prepared  the  bonds,  and 
are  about  to  deliver  them  to  a  purchaser.  It  is  now  contended, 
on  behalf  of  relator,  that  the  issuance  and  delivery  of  these 
bonds  to  the  purchaser  should  be  restrained,  because  the  law 
was  not  complied  with  in  giving  the  notice  of  election.  On 
this  point  the  court  below  held  against  the  relator,  and  sus- 
tained the  demurrer.  This  question  is  now  examined,  on 
appeal,  in  the  opinion  below. 

M.  if.  LtfteTf  for  Appellant. 

Ihomas  E.  Brady,  for  Respondent. 

De  Wrrr,  J. — ^Under  the  statute  quoted  in  the  statement 
above  (section  1960,  as  amended),  a  majority  of  the  school 
trustees  must  first  decide  to  submit  the  question  named  in  the 
statute  to  the  electors,  and  the  electors  must  then  vote  upon 
the  proposition  submitted.  That  which  the  trustees  may 
decide  to  submit  to  the  electors,  and  upon  which  the  electors 
shall  vote,  is  plainly  stated  in  the  statute.  It  is  whether 
authority  shall  be  given  to  the  trustees  to  issue  coupon  bonds 
in  a  certain  amount  (within  the  limit  defined  by  the  statute) 
and  bearing  a  certain  rate  of  interest  (within  the  limit  fixed 
by  the  statute),  and  payable  and  redeemable  at  certain  times 
and  for  certain  purposes.  So  it  seems  that,  in  an  election  upon 
the  question  of  issuing  bonds  of  a  school  district,  the  matter 
submitted  to  the  electors  contains  several  propositions,  as  fol- 
lows: 1.  The  amount  of  bonds;  2.  The  rate  of  interest  which 
they  shall  bear;  3.  The  time  when  payable;  4.  The  time  when 
redeemable;  and  6.  The  purposes  for  which  the  money  is  to 
be  aaed« 
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Consulting  the  notice  pnblished  by  the  school  trustees^  set 
forth  in  the  statement  above,  we  find  that  they  sabmitted  to 
the  electors  only  two  of  the  above  propositions^  namely,  tiie 
first  and  fifth;  that  is,'  the  amount  of  the  bonds,  and  the  pur- 
poses of  the  use  of  the  money.  They  wholly  omitted  to  sub- 
mit the  secl^ud,  third,  and  fourth  propositions,  namely,  the 
rate  of  interest  of  the  bonds,  the  time  when  payable,  and  the 
time  when  redeemable.  Were  these  propositions  so  omitted 
material,  or  were  tliey  simply  formalities?  The  question  now 
arises  before  the  bonds  are  delivered  to  any  purchaser,  and  no 
question  of  innocent  Durchaser  is  involved.  (15  Am.  &  Eug. 
Ency.  of  Law,  1272,  cases  cited  in  note  4.) 

We  are  of  opinion  that  the  trustees  did  not  submit  to  the 
electors  questions  which  the  law  required  to  be  submitted,  and 
that  those  questions  so  omitted  should,  on  consideration  of  an 
application  to  enjoin  the  issuance  of  the  bonds,  be  considered 
vital  and  material,  and  not  simply  needless  formalities.  An 
election  for  the  issuance  of  school  bonds  is  a  special  election, 
held  pursuant  to  notice.  The  electors  had  no  notice  by  any 
general  law,  as  they  have  of  a  general  election.  The  notice  of 
election  was  therefore  indispensable.  (Mechem  ou  Publio 
OflSces,  §§  172-76;  Cooley  on  Taxation,  c.  11.)  But  the 
alleged  notice  in  the  matter  before  us  did  not  notify.  The 
electors  should  have  been  permitted  to  decide  what  rate  of 
interest  they  were  willing  that  the  district  should  pay.  This 
item  was  important,  and  the  statute  considered  it  so.  Whether 
the  district  should  pay  one  rate  of  interest  or  another  was  a 
question  whether  the  district  should  or  should  nut  pay  out  a 
certain  sum  of  money  as  interest.  The  difference  between  one 
rate  of  interest  and  another  is  a  sum  of  money  to  be  paid, 
just  as  much  as  is  the  face  of  the  bonds  itself.  And  the  stat- 
ute provides  that  the  electors  shall  decide  upon  the  |)ayment 
of  this  amount  just  as  positively  as  that  they  shall  decide 
upon  the  amount  of  the  principal  sum  that  they  shall  borrow. 
The  time  of  payment  and  redemption  is  also  a  matter  of  im- 
portance to  the  electors.  It  is  of  interest  to  the  borrower  (and 
the  electors  are  in  fact  the  borrowers)  to  decide  whether  he 
wishes  to  make  a  short  loan  or  a  long  loan,  and  whether  he 
shall  have  the  privilege  to  redeem  in  a  short  time,  or  whether 
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he  mast  allow  the  principal  to  staDd,  and  be  be  compelled  to 

go  on  and  pay  interest^  after  a  date  when  he  thinks  that  be 

can  lift  from  himself  the  burden  of  this  debt.    These  three 

important  matters  the  electors  never  had  an  opportunity  to 

vote  upon.     No  one  ever  passed  upon  these  questions,  except 

the  trustees  when  they  came  to  prepare  their  bonds.    We 

have  no  doubt  that  this  was  for  the  electors  to  determine,  and 

not  the  trustees.     As  above  noticed,  this  question  arises  under 

proceedings  to  enjoin  the  issuance  and  delivery  of  the  bonds, 

and  is  not  between  any  innocent  purchasers  of  the  bonds  and 

the  school  district. 

It  is  therefore  ordered  that  the  judgment  be  reversed,  and 

the  case  be  remanded  to  the  district  court,  with  directions  to 

overrule  the  demurrer,  and  to  proceed  thereafter  in  accordance 

with  the  views  expressed  in  this  opinion. 

Reverted. 
Pemberton,  C.  J.,  concurs. 


STATE  EX  EEL.  GIROUX,  Appellant,  v.  GIROUX,     ^ 

Respondent. 

[Babmitted  Norember  16, 1894.    Decided  Noyember  19,  1894.] 

TmAoncK^Proceeding  in  futbea$  corpus^AmendmerU.-^YfhBa  the  title  of  a  pro- 
eeediog  in  ?idbea»  corpus  is  technically  wrong,  and  the  oonrf  s  attention  is 
ealled  to  the  defect,  it  should  direct  the  proper  amendment  or  reformation  of 
the  title  to  be  made.  And  in  the  case  at  bar,  where  the  petition  showed  on  its 
Uoe  that  the  snit  was  being  prosecuttrd  by  the  relator  for  the  benefit  of  the 
father  of  the  child  whose  body  was  demanded,  and  all  the  facts  stated  in  the 
petition  showed  him  to  be  the  real  party  in  interest,  it  was  held  error  to  dis« 
miss  the  proceeding  on  the  technical  objection  that  it  ihonld  have  been 
brought  in  the  father's  name,  as  the  defect  wss  one  which  the  conrt  had  a 
right  to  amend  on  its  own  motion,  and  which  should  have  been  done  in  the 
furtherance  of  Justice.  { Territory  t.  FoiU,  8  Mont  364;  State  ex  rel  Green- 
land T.  Second  Jvdieial  District  Court,  18  Mont  416;  State  ex  rel  Johnson  t. 
Case,  14  Mont  620,  cited.) 

^AMm—lnstituUon  of  suit  hy  attorney  in  faoL^k  duly  appointed  attorney  in  fact 
may  institute  a  habeas  corpus  proceeding  for  the  benefit  of  his  principal,  make 
the  necessary  affidavit,  and  take  such  other  necessary  steps  in  the  matter  ss  an 
attorney  in  fact  could  do  in  other  cases,  and  any  judgment  rendered  in  the 
would  be  binding  ss  to  his  principal. 


16   187! 


Appeal  fi'om  Tenth  Judicial  Disirid,  Flathead  County. 
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Habeas  Corpus  by  the  state,  on  the  relation  of  one 
Nathorst,  to  obtain  the  custody  of  an  infant  child.  A  motion 
to  quash  the  writ  was  sustained  by  Du  Bose,  J.,  and  judgment 
was  entered  dismissing  the  proceeding.    Beversed. 

W.  N.  Noffdnger^  for  Appellant. 

L  The  proceeding  was  prosecuted  **  in  the  name  of  the 
real  party  in  interest/'  as  required  by  section  4  of  the  Code  of 
Civil  Procedure.  The  state  of  Montana  is  the  plaintiflT,  and 
it  and  the  child  are  the  real  parties  in  interest.  (Hochheimer 
on  Custody  of  Infants,  §  64.)  Like  a  criminal  complaint^  no 
legal  relations  need  subsist  between  the  relator  and  the  person 
imprisoned.  (Hurd  on  Habeas  Corpus,  230;  In  re  Agar^E^^ 
L.  B.  24  Ch.  Div.  317,  326;  Ex  parU  De$  Roches,  1  McAll. 
68;  8UUe  y.  Philpot,  Dud.  (Ga.)  46;  Btaie  v.  Scott,  30  N.  H. 
274;  Oorbeit  v.  Hudson,  10  Eng.  L.  &  Eq.  318.)  And  it  is 
immaterial  who  may  institute  the  proceeding;  the  matter  when 
once  adjudicated  is  res  adjvdioata,  although  the  relators  may  be 
difl*erent.  {McCondogu^s  case,  107  Mass.  171;  Hochheimer 
on  Custody  of  Infants,  §  62;  State  v.  Bechdel,  37  Minn.  360;  5 
Am.  St.  Bep.  854;  Weir  v.  Marley,  99  Mo.  684;  Ex  paiie 
Price,  12  Hun,  608,  611.)  Any  party  having  the  right  to  the 
custody  of  another  may  sue  out  the  writ  of  habeas  corpus  as 
in  special  bail.  (9  Am.  &  Eng.  Ency.  of  Law,  176-78; 
Church  on  Habeas  Corpus,  §§  89,  437,  440.) 

II.  A  parent  may  contract  as  to  the  custody  of  his  child, 
and,  unless  there  is  a  clear  breach  of  the  agreement,  habeojs 
corpus  cannot  be  worked  to  recover'  or  hold  the  child,  and  in 
any  event  the  contracting  pai*ty  may  maintain  habeas  corpus. 
{Dumain  v.  Gwynne,  10  Allen,  270;  Byrne  v.  Lone,  14  Tex. 
81;  StaU  v.  Barrett,  45  N.  H.  16;  State  v.  Reuf,  29  W.  Va. 
761;  6  Am.  St.  Bep.  676;  Bonnett  y.  Bonnett,  61  Iowa,  199; 
47  Am.  Bep.  810.)  A  judgment  by  a  sister  state,  rendered  by 
a  court  of  competent  jurisdiction,  is  conclusive  as  to  the  matters 
in  controversy  {Christmas  v.  Russell,  6  Wall.  290;  Freeman 
on  Judgments,  §  663;  MorriU  v.  MorriU,  20  Or.  96;  23  Anu 
St  Bep.  95,  and  note);  and  this  doctrine  applies  to  divoroe 
proceedings  and  proceedings  relative  to  the  custody  of  children. 
(2  Bishop  on  Marriage,  Divorce,  and  Separation,  §  1139;  State 
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T.  Bechdd,  37  Midiu  360;  6  Am.  St.  Bep.  864.)  In  saoh  a 
prooeediog,  *^  even  though  a  child  be  removed  beyond  the  state, 
the  subject  matter  remains  within  the  jurisdiction  of  the  court, 
80  that  its  judgment  would  bind  the  parent  to  whom  the  cus- 
tody had  been  decreed  and  be  enforceable  in  another  state/' 
(SteUon  V.  8Ut»(m,  80  Me.  488;  Hammond  v.  Hammond,  90 
6a.  627;  LminffT.  Oak,  128  Ind.  317.)  Norcan  a  judgment 
of  a  court  of  competent  jurisdiction  of  a  sister  state  be  at* 
tacked  as  fraudulent.  (2  Bishop  on  Marriage,  Divorce,  and 
Separation,  S  1^8;  ChrigtmoB  v.  Riusea,  5  Wall.  290.)  ''So 
long  as  a  judgment  remains  in  force  it  is  conclusive  of  the 
right  of  the  plaintiff  to  the  thing  adjudged  in  his  &vor,  and 
gives  him  a  right  to  process,  mesne  or  final,  as  the  case  may  be 
to  execute  his  judgment.''  (  Voorhus  v*  Jaekson,  10  Pet.  449; 
Hufy.  HtOchimm,  14  How.  688.) 

A  W.  HekUrman,  for  Respondent. 

P£iiBEBTON,  C.  J. — Prior  to  the  seventeenth  day  of  July, 
1893,  Joseph  L.  Giroux  and  Rebecca  Giroux  were  husband 
and  wife,  and  residents  of  the  territory  of  Arizona.  On  that 
day,  in  a  suit  prosecuted  by  Joseph  L.  Giroux  for  that  purpose, 
he  obtained  a  decree  of  divorce  in  the  district  court  of  Yavapai 
oounty,  in  said  territory,  from  said  Rebecca  Giroux.  The 
decree,  a  copy  of  which  is  made  part  of  this  record,  shows  that 
the  said  Rebecca  Giroux  was  personally  served  with  process. 
Said  decree  gave  to  Joseph  L.  Giroux  the  custody  and  care 
of  George  L.  Giroux,  an  infant  child  of  Joseph  L.  and  Re- 
becca Giroux,  and  she  was  ordered  to  surrender  the  custody 
of  said  infant  to  Joseph  L.  Giroux,  the  said  infant,  at  the  time 
of  said  decree,  being  temporarily  in  the  state  of  Montana.  It 
also  appears  from  the  record  that  on  the  eighth  day  of  July, 
1893,  the  said  Joseph  L.  and  Rebecca  Giroux  entered  into  a 
written  contract  in  relation  to  the  distribution  of  their  prop- 
erty, and  the  care,  custody,  and  support  of  their  two  infant 
children,  by  the  terms  of  which  contract  the  custody  of  the 
infiint  G^rge  L.  was  given  and  awarded  to  Joseph  L.  Giroux. 
Thereafter  Rebecca  Giroux  returned  to  Montana,  where  the 
said  George  L.  Giroux  was  temporarily  residing.    On  the 
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thirtieth  day  of  September,  1893,  Joseph  L.  Giroux  executed 
to  tlie  relator  herein  a  power  of  attorney,  authorizing  him  to 
take  possession  of  said  infiint,  and  deliver  him  into  the  custody 
of  Joseph  L.  Gironx,  and  to  do  all  things  necessary  to  be  done 
in  order  to  deliver  said  infant  into  the  custody  and  possession 
of  its  father.  The  relator  demanded  the  possession  of  said 
infant  of  said  Rebecca  Giroux,  who  refused  to  comply  there- 
with, and  upon  such  refusal  the  relator  commenced  this  pro- 
ceeding to  obtain  the  custody  of  said  infant.  Upon  the  trial 
of  case  in  the  court  below  the  respondent  moved  the  court  to 
quash  the  writ  of  habecu  corpus,  because  the  facts  stated  in  the 
petition  were  not  sufficient  to  warrant  said  writ^  and  because 
the  petitioner  has  no  right  or  autliority  to  bring  this  action. 
The  court  sustained  this  motion,  and  entered  judgment  dis- 
missing the  proceeding.  From  this  action  of  the  court  this 
appeal  is  prosecuted. 

It  is  true  that  the  title  of  the  case  is  technically  wrong.  The 
case  should  have  been  entitled  Uie  State  of  Montana  ex.  reL 
Joseph  L.  CHroux  v.  RAeooa  Oiroux.  When  the  court's  at- 
tention was  called  to  this  defect  he  should  have  directed  the 
proper  amendment  or  reformation  of  the  title  to  be  made. 
(See  State  ex  rd.  Chreenland  v.  /Second  Judicial  Didrict  Court, 
13  Mont.  416,  and  authorities  cited;  Stale  ex  reL  Johnson  v. 
Case,  14  Mont  620.)  In  Terriiary  ex  reL  Tanner  v.  PWfe,  3 
Mont  364,  Mr.  Justice  Enowles  commented  upon  the  fre- 
quency of  these  irregularities  in  the  practice,  and  expressed 
the  hope  that  the  profession  would  be  more  careful  in  such 
matters.  Those  irregularities,  however,  are  still  observable  in 
the  practice,  but  our  courts  have  uniformly  treated  them  as 
unimportant.  The  petition  shows  on  its  face  that  the  suit 
was  being  prosecuted  by  relator  for  the  benefit  of  Joseph  L. 
Giroux,  and  all  the  facts  stated  in  the  petition  show  him  to  be 
the  real  party  in  interest.  We  think  it  was  error  to  dismiss 
the  proceeding  on  a  technical  objection  to  the  petition,  which 
the  court  had  a  right  to  amend  on  its  own  motion,  and  which 
should  have  been  done  in  the  furtherance  of  justice. 

It  is  further  insisted  by  the  respondent  that  Joseph  L. 
Giroux,  the  party  in  interest,  could  not  institute  and  maintain 
this  suit  by  his  attorney  in  fact,  Nathorst;  that  Nathorst  is  a 
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stranger  to  the  proceeding,  and  could  not  institnte  the  case. 
While  we  hold  that  the  case  should  have  been  entitled  as 
above  indicated,  we  see  no  reason  for  holding  that  an  attorney 
in  fact  could  not  institute  the  suit  and  make  the  necessary  a£S- 
davit,  and  take  such  other  necessary  steps  in  the  matter  as  an 
attorney  in  fact  could  do  in  other  cases.  Nathorst  was  the 
duly  appointed  attorney  in  fact  of  Joseph  L.  Girouz,  to  do 
any  and  all  things  that  Girouz  himself  could  do  to  acquire 
the  possession  of  said  in&nt.  Girouz  was,  thereforci  to  all 
intents  and  purposes,  in  court,  and  any  judgment  rendered  in 
the  case  would  be  binding  as  to  him. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  instructions  to  overrule  the  motion  to  quash 
the  writ. 

Habwood,  J.,  and  De  Witt,  J.,  ooncor. 
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PBEBBNT: 


Hon.  William  Y.  Pembbrton,  Chief  Jostioe. 

♦Hon,  Edgar  N.  Harwood,    ) 

TT      TI7  TT  Tk    Tir        j-Associate  JostioeB. 

Hon.  William  H.  De  Witt,  ) 


STATE,  Bespondent,  v.  BLACK,  AppELLAirr. 

ISabmiMed  Deeember  8>  18M.    DeddedDeflembwlQ,  18M.1 

ktVEMSr-'-JwritdUiUtm  ofappeBata  Mwrl— Appeals  are  matter  of  ■tatntory  regula- 
tion, tnd  there  mnit  be  a  rabetantial  compUaiioe  with  the  etatnte  in  order  to 
eonfer  Joriadiotion  npon  the  appellate  ooort.  The  appellant  ie  charged  with 
the  dnty  of  perfeoting  hie  appeal  in  the  manner  proTided  by  law,  end  error  in 
thii  regard  afleeti  the  Joriadiotion  of  the  appellate  coori  ( TBrrUory  r,  Hannot 
6  Mont.  947;  Oawirighi  ▼.  BerHns,  2  Mont.  404;  State  t.  Gif)bt,  10  Mont  210; 
Stats  T.  ^crthnq>,  18  Mont.  584,  cited.) 

■amk— £[peo(/loaKon  of  error— OrimSnal  appeal— 'Whok  a  tpedflcation  of  error  la 
reqaired  in  a  civil  caae  anoh  specification  is  abaolntely  eaaential  in  order  that 
the  ooort  may  review  the  error  complained  of.  In  a  criminal  caae  the  notice 
of  motion  for  a  new  trial  is  the  specification  of  error,  and  in  analogy  to  the 
dedaions  in  civil  caaea  aa  to  apecificationa,  if  the  notice  of  motion  does  not 
qwdty  the  error,  it  will  not  be  considered.  (Baymond  v.  Tuezton,  7  Mont. 
804;  Ikrriioty  v.  BeNberg,  6  Mont  487.) 

Bams— JVocMot  pi»  apptHoailUin  for  new  trial  in  crlmliuiZ  eaee^Miedii'etiiUm  by 
aumi  tojury^—VmduBt  sections  856  and  858  of  the  Oriminal  Practice  Act  the 
application  for  a  new  trial  mnat  be  made  npon  motion,  and  written  notice  of 
motion  mnat  be  filed  within  a  given  time.  If  the  application  ia  made  npon 
the  gioand  that  the  ooort  haa  miadirected  the  Jniy  npon  a  material  matter  of 
law  tiie  Implication  most  be  made  npon  a  biU  of  eiceptloos,  or  npon  the  miB- 

•  finoceedsd,  Jannary  7, 1896,  by  Hon.  William  H.  Hnnt 
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Qtee  of  th«  eonri,  "  and  the  notloe  of  motion  mnf  I  state  pertknlarly  the  error 
upon  which  the  party  making  the  applioation  reUee";  and  thia  ia  required,  notf- 
withstanding  the  act  of  September  IS,  1887,  which  proTideB  that  the  charge  and 
InatmotionB  giren  bj  the  coort  to  the  Jnry  are  deemed  excepted  to,  and  that 
no  exception  need  be  taken  thereto,  nor  any  bill  of  exoeptdona  filed.  This 
atatate  does  not,  ipto  facto,  make  the  inatmctiona  a  bill  of  exceptions,  but,  in 
order  to  bring  them  before  the  ooort  for  review,  they  mast  be  embodied  in  a 
bill  of  exoeptiona  or  atatement.  (KlBintohmidt  t.  MoDermoU,  12  Mont  809, 
cited.) 

BiJE»— JE^kfmos  In  eriminaX  ooie^CndibilUy  of  iMCness.— Where  the  defendant 
teatifles  on  his  own  behalf  it  is  competent  and  material  to  ahow,  en  cross- 
examination,  that  he  had  been  oonTicted  of  a  felony,  in  order  to  discredit  bin, 
and  to  attack  hia  credibility. 

BAMM^Ol^'ecHon  to  ev«isnoe—iMsva«My.  — Where  the  CTidenoe  ionght  to  be 
deduced  from  the  qaestion  is  pertinent  to  any  phase  of  the  case,  and  the  only 
gronnd  of  objection  to  the  evidence  ia  its  immateriality  and  irrale?an<7,  its 
admission  is  properly  allowed. 

Bna—SameStating  grtmnds  o/ol!{^6o<iofi.— On  cross-examination  of  the  drfend- 
ant,  who  was  a  witneas  on  his  own  behalf,  he  was  asked  whether  he  had  ever 
been  oonricted  of  a  felony.  The  question  waa  objected  to  as  *'  improper  cross- 
examination,  irrelerant,  and  immaterial,"  and  the  oourtoTerruled  the  objection, 
instructing  the  witness  that  he  might  answer  or  not,  at  his  election.  Eeid,  no 
error;  that  the  objectton  to  the  queation  waa  insnffloient;  and  that  in  order  to 
render  objectiona  to  testimony  aTailable  to  a  party  on  appeal  they  must  state 
specifically  fhe  grounds  of  objection.  (City  of  Briena  ▼.  Albertote,  8  Mont. 
4M;  nrritory  ▼.  MeAndrmoi,  8  Mont  161;  TBiritory  t.  £ry$on,  9  Mont  32, 
dted.) 

Bam— Procedure— JncfonemffU  of  namtm  of  tpitne$$e$  on  <n/orma(ion.— Section 
8,  page  250,  of  the  laws  of  1881,  second  session,  requires  the  namea  of  all  wit- 
nesses known  to  tlie  prosecuting  attorney  to  be  indorsed  upon  each  information 
at  fhe  time  it  is  filed;  *'and  at  such  time  before  the  trial  of  any  case,  sa  the 
oourt  may,  by  rule  or  otherwise,  prescribe,  he  shall  also  indorse  thereon  the 
names  of  such  other  witnesses  as  shall  then  be  known  to  him."  In  the  case  at 
bar  the  prosecuting  attorney  asked,  on  the  opening  of  the  trial,  to  have  the 
name  of  a  witoess  indorsed  on  the  information,  atating  what  he  intended  to 
.  prove  bj  such  witness.  It  appeared  that  the  defendant's  oounsel  knew  that 
tiie  witness  was  to  be  called,  and  counsel  were  informed  that  ttie  power  of  the 
oourt  was  at  their  disposal  to  obtain  any  witnesa  they  might  desire  to  rebut 
the  testimony  of  the  proposed  witoess  for  the  state,  and  it  ftirther  appeared  that 
they  did  obtain  and  examine  a  witness  for  this  purpose.  Held,  that  the  defend- 
ant was  not  prejudiced  by  the  admission  of  the  testimony  of  such  witness  for 
the  state,  and  no  prejudice  could  be  claimed  in  this  regard  by  counsel  for  tiie 
defendant 

Appeal  from  Tenth  Judicial  Diitrid,  Flathead  County. 

Conviction  for  marder.    The  trial  waa  before  Du  Bosb,  J. 
Affirmed. 

TooU  A  Wallace^  and  Heideman  &  Foot,  for  Appellant. 

Bidnejf  Logamj  eounty  attorney  ^  Henri  J.  Haskell^  ottanMy 
general,  and  E.  L.  KnowleSj  for  the  state,  Beapoudent. 
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De  WrrTy  J. — ^This  is  an  appeal  by  the  defendant  from  a 
jadgmeut  oonvicting  him  of  murder  in  the  first  degree,  on 
which  appeal  we  review  an  order  denying  the  defendant  a  new 
trial. 

The  first  alleged  error  argued  by  appellant  is  the  giving  of 
a  certain  instruction  upon  the  question  of  an  cUibi  which  was 
sought  to  be  proved  by  defendant.    Our  Criminal  Practice 
ActprovideSi  in  section  354,  that  a  new  trial  shall  be  granted, 
among  other  reasons:  **5,  When  the  court  has  misdirected  the 
jaiy  in  a  material  matter  of  lavtJ'    The  method  of  making  an 
application  for  new  trial  is  set  out  in  sections  355  and  356  oi 
the  Criminal  Practice  Act.    (Comp.  Stats.  468)  The  appli- 
cation shall  be  made  ui)on  motion,  and  written  notice  of 
motion  shall  be  filed  within  a  time  given.    If  the  application 
is  made  upon  the  ground  that  the  court  has  misdirected  the 
jury  upon  a  material  matter  of  law  the  application  must  be 
made  upon  a  bill  of  exceptions,  or  upon  the  minutes  of  the 
court,  ''and  the  notice  of  motion  must  state  particularly  the 
error  upon  which  the  party  making  the  application  relies." 
The  notice  of  motion  in  the  case  at  bar  did  not  state  that  the 
party  making  the  application  relied  upon  the  alleged  error  in 
giving  the  instruction  which  is  now  complained  of  in  the  argu* 
ment  of  counsel.     The  notice  was  wholly  silent  as  to  any  error 
in  the  instruction  to  the  jury  by  the  court.    An  objection  to 
the  instruction  upon  the  question  of  alibi  was  never  made  a 
ground  of  motion  for  new  trial.    It  was  never  before  the 
district  court  upon  the  motion,  nor  is  the  objection  now  before 
this  court  otherwise  than  by  the  brief  and  argument  of  counsel. 
But  counsel  rely  upon  the  provisions'of  the  act  of  September 
13,  1887  (16th  Ex.  Sess.  Laws,   67),  which  is  as  follows: 
''  That  the  charge  and  instructions  given  by  the  court  to  the 
jury  in  all  civil  and  criminal  cases,  and  the  giving  of  the  same, 
and  tlie  refusal  of  the  court  to  give  any  instructions  requested 
by  the  parties,  and  the  modification  of  any  instruction  requested 
and  given,  are  deemed  excepted  to,  and  no  exception  need  be 
taken  to  the  same,  in  writing  or  otherwise,  nor  any  bill  of 
exception  filed."    But  this  court  has  held  that  this  statute 
does  not,  ipaofado,  make  the  instructions  a  bill  of  exceptions 
(Kleinschfnidt  v.  McDennoU,  12  Mont.  309);  but  thaty  to  bring 
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the  instructions  before  the  court  for  review,  they  must  be 
embodied  in  a  bill  of  exceptions  or  statement.  But  in  the 
case  at  bar,  even  if  the  alleged  objectionable  instruction  is 
before  us  in  the  record  in  a  bill  of  exceptions,  still  it  is  not 
made  a  ground  for  a  new  trial,  either  in  the  court  below  or 
here.  It  was  never  specified  as  an  error  to  be  relied  apon. 
(Criminal  Practice  Act,  Comp.  Stats.  §  356,  p.  468.)  A  party 
may  have  exceptions  duly  taken  and  preserved,  but,  if  be 
wishes  to  avail  himself  of  them,  the  statute  requires  that,  in 
his  notice  of  motion  for  new  trial,  he  must  state  the  particular 
error  upon  which  he  relies.  It  api)eur8  conclusively  from  this 
record  that  he  did  not,  in  his  motion,  reiy  upon  this  alleged 
error. 

When  a  specification  of  error  is  required  in  a  civil  case 
it  has  been  repeatedly  held  in  this  court  that  such  specification 
is  absolutely  essential  in  order  that  the  court  may  review  tlie 
error  complained  of.  (Rarfniond  v.  ITwxlonj  7  Mont.  304, 
and  cases  cited.)  It  was  held  in  TarUoi'y  v.  Rehberg,  6  MonU 
467,  that  it  was  the  notice  of  motion  which  was  the  specifica- 
tion of  error  in  a  criminal  case.  On  analogy  to  the  decisions 
in  civil  cases  as  to  specifications,  if  the  notice  of  motion  does 
not  specify  the  error,  it  will  not  be  considered.  {People  v. 
Orowley,  100  Cal.  483.) 

It  was  said  long  ago  by  this  court,  in  Ihritary  v.  Hanna, 
5  Mont.  247,  that  *' appeals  are  matters  of  statutory  r^ulaiion. 
Tiiere  must  be  a  substantial  compliance  with  tlie  statute  in 
order  to  confer  jurisdiction  upon  the  a[)pellate  court.  The 
appellant  is  charged  with  the  duty  of  perfecting  his  ap|jeal  in 
the  manner  provided  by  law,  and  error  in  this  regard  affects 
the  jurisdiction  of  the  appellate  court.  (Cauririghi  v.  Berkins, 
2  Mont.  404.)''  This  ruling  was  approved  in  State  v.  CHbba, 
10  Mont.  210,  and  StaU  v.  Northrup,  13  Mont.  634. 

On  ap^ieal  from  a  judgment  in  a  criminal  case  this  oonrt 
may  review  an  order  denying  a  new  trial.  If,  on  the  appeal 
from  the  judgment,  defendant  had  desired  to  have  a  review  of 
this  instruction  which  he  objected  to  he  could  have  availed 
himself  of  the  statutory  provision  of  laying  the  foundation  for 
such  review  by  making  tlie  alleged  error,  in  giving  the  objec- 
tionable instruction,  a  grouud  ior  his  motion  for  new  trial. 
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Thia^  as  observed  above,  he  wholly  omitted  to  do.  The 
objection  to  the  iustruction  was  not  only  not  specified  as  error, 
but  was  not  at  all  made  a  ground  of  the  motion. 

We  can  see  only  two  courses  for  this  court  to  pursue  in  this 
case — either  to  follow  the  statute,  and  disregard  defendant's 
objection,  now  made  in  his  argument  for  the  first  time,  that  the 
instruction  as  to  alibi  was  error,  or  to  disregard  the  statute, 
and  establish  a  rule  of  practice  in  coutravention  thereto.  But, 
as  quoted  from  a  decision  in  the  learned  brief  of  defendant's 
eonnsel,  ^  judex  est  cusios  non  caiidUor  jurk,  judida  txereert 
pGhMffaoere  leges  rum  potest*  And  in  the  case  at  bar  the  law 
is  as  we  have  quoted  it  from  the  statute,  aud  if  we  are  the  cus- 
todians, and  not  the  framers,  of  the  law,  there  is  no  course 
before  us  but  to  follow  the  mandate  of  the  statute,  and,  to  hold 
that  the  alleged  objectionable  instruction  is  not  now  a  subject 
for  review. 

In  this  connection  it  may  not  be  inappropriate  to  observe 
that  one  specification  on  the  motion  for  new  trial  was  that  the 
verdict  was  contrary  to  the  evidence.  While  this  specification 
was  inserted  in  the  motion  it  is  not  presented  in  the  brief  or 
argument  of  counsel.  It  is  not  now  contended  before  this 
oout  t  that  the  verdict  is  contrary  to  the  evideuce.  Counsel 
say  in  their  brief  tliat  the  evideuce  was  couflictiug.  The  jury 
passed  upon  this  question  of  evideuce,  and  no  one  is  here  to 
say  that  llie  evidence  does  not  support  the  verdict. 

A  specification  of  errror  which  is  made  in  the  motion  for 
new  trial  is  as  follows:  Counsel  for  the  state,  on  tlie  cros&- 
examination  of  the  defendant,  who  was  a  witness  in  his  own 
behalf,  asked  him  the  following  question:  ^'  I  will  ask  you  if 
you  were  not  convicted  in  the  state  of  Minnesota  for  a  felony." 
This  question  was  objected  to  as  improper  cross-examination, 
and  irrelevant  and  immaterial.  The  objection  was,  by  the 
court,  overruled.  The  court  instructed  the  witness  that  he  had 
a  right  to  refuse  to  answer  this  question  if  he  so  desired.  The 
witness  did  not  refuse  to  answer,  but  replied,  ''I  was."  In 
one  of  the  briefs  submitted  by  defendant's  counsel  it  is  argued 
that  tliis  question  should  not  have  been  allowed,  because  il 
was  attempting  to  prove  the  conviction  of  defendant  by  his 
own  testimony,  and  not  by  the  record  of  such  conviction. 
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which  was  the  best  evidence.  Bat  no  such  objection  was  made 
to  the  question,  nor  was  exception  taken  to  the  same  ou  tliat 
ground.  Such  objection  is  therefore  not  before  us  for  consider- 
ation. (City  of  Helena  v.  AlbeiioM^  8  Mont.  499;  I'en-itory  v. 
MoAndrewa^  3  Mont.  161;  Territory  v.  Bi^y^on^  9  Mont.  32, 
citing  Tucker  v.  Jonee^  8  Mont.  225,  and  Herman  v.  Jefftiea, 
4  Mont  622.) 

It  was  held  in  CommonweaUh  v.  Bonner^  97  Mass.  687,  that 
^'a  defendant  in  a  criminal  proceeding,  who  testified  as  a  wit- 
ness at  the  trial,  maj  be  asked,  on  cross-examination,  for  the 
purpose  of  affecting  his  credibility  as  a  witness,  'if  he  has 
been  in  the  house  of  correction  for  any  crime,'  provided  objec- 
tion is  waived  that  the  record  is  the  best  evidence  thereof.'' 
Nor  was  it  objected  in  the  case  at  bar  (nor  could  it  be,  under 
the  facts)  that  the  question  could  not  be  asked  of  defendant 
because  it  tended  to  criminate  him.  Neither,  as  a  matter  of 
course,  is  it  contended  tliat  defendant  was  compelled  to  be  a 
witness  in  this  respect  against  himself.  Nor  was  it  objected 
on  any  ground  that  defendant  was  not  a  person  who  could,  as 
a  witness,  be  asked  such  a  question.  It  is  to  be  noted  that 
the  defendant  was  not  required  to  answer  the  question.  The 
court  told  him  he  had  the  right  to  refuse.  He  was  given  his 
election  to  answer  or  refuse.  He  elected  to  answer.  Without 
passing  upon  the  effect  of  this  situation  we  will  consider 
whether  the  defendant's  objection  to  the  question  put  to  him 
is  tenable.  Should  the  question  have  been  excluded  because 
objected  to  as  not  proper  cross-examination  and  incompetent 
and  immaterial? 

It  was  said  in  the  CUy  of  Helena  v.  Alberloae^  gup'a^  as  fol- 
lows: **  There  are  two  such  errors  [assigned].  The  first  is  as 
follows:  The  defendant  offered  in  evidence  a  certain  deed,  to 
which  counsel  for  plaintiff  objected,  as  follows:  *  I  object  to 
its  introduction.'  The  second  error  is  based  upon  an  objection 
which  was  as  follows:  'I  object  to  the  testimony  as  inGom|>e- 
tent.'  In  order  that  objections  to  testimony  may  avail  a  party 
on  appeal  they  must  state  specifically  the  grounds  of  objection, 
and  to  say  that  'testimony  is  incom|)etent'  is  not  a  good  objec- 
tion. The  reasons  which  make  such  testimony  incompetent 
must  be  given."     The  objection  in  the  case  at  bar  is  just  such 


15  Mont.]  Statb  v.  Black.  149 

an  one  as  was  held  to  be  bad  in  ike  case  above  cited.  It  was 
simply,  ''We  object  to  that  as  improper  cross-ezaminatioiii 
irrelevant,  and  immaierial.'' 

It  was  said  in  the  case  of  Shober  v.  Jaok^  3  Mont.  354,  in 
reference  to  a  similar  objection:  ''The  re8iK>ndeut  urges  that 
the  specification  of  the  objection  to  the  evidence  was  too  gen- 
eral. The  ground  of  the  objection  was  tliat  the  evidence  was 
incompetent.  If  there  was  no  phase  of  the  case  which  would 
permit  the  introduction  of  such  evidence,  then  the  objection 
was  .specific  enough.  But  we  think,  in  the  case  at  bar,  there 
is  a  phase  of  the  case  which  permits  the  introduction  of  testi- 
mony sought  to  be  deduced  by  the  question.  Let  it  be  remem- 
bered that  the  means  of  proving  the  fact  are  not  now  under 
consideration.  No  objection  is  made  to  the  means.  The  ques- 
tion is  whether  the  testimony  was  competent  and  material  for 
any  purpose.  We  think  it  certainly  is  competent  and  material 
to  show,  on  cross-examination,  that  a  defendant  had  been  cou- 
victed  of  a  felony,  in  order  to  discredit  him,  and  to  attack  his 
credibility.  (Wharton  on  Criminal  Evidence,  §  474,  and 
cases.  And  see,  generally,  following  cases:  MUclidl  v.  Cbm- 
manweaHh  (Ey.,  Oct.  14,  1890),  14  S.  W.  Rep.  490;  StaU  v. 
Alien,  107  N.  C.  806;  1  Greenleaf  on  Evidence,  §  472  n; 
Wharton  on  Criminal  Evidence,  §§  472  n,  696  a;  Allen  v. 
Slate,  73  Am.  Bee.,  note  at  page  776,  and  cases  cited;  Jackson 
V.  State  (Tejc.  Cr.  App.,  May  2,  1894),  26  S.  W.  Rep.  194; 
Haityi'ove  v.  State  (Tex.  Cr.  App.,  June  9,  1894),  26  8.  W. 
Bep.  993;  StaU  v.  Minor,  117  Mo.  3021  StaU  v.  Alexia,  46  La. 
Ann.  973;  StaU  v.  Farmer,  84  Me.  436;  PeopU  v.  Foote,  93 
Mich.  38;  Wilbur  v.  Flood,  16  Mich.  40;  93  Am.  Dec.  203; 
Qayion  v.  StaU  (Tex.  Cr.  App.,  May  3,  1893),  22  S.  W.  Rep. 
404;  State  v.  O'Brien,  81  Iowa,  93;  StaU  v.  PfffferU,  36  Kan. 
90;  SUde  v.  Probasoo,  46  Kan.  310;  Fuher  v.  Inaiurance  Co., 
33  Fed.  Rep.  644;  Lyng  v.  State,  23  Neb.  33;  Bennett  v.  SLaU, 
24  Tex.  App.  73;  5  Am.  St  Rep.  875;  StaU  v.  Loekr,  93  Mo. 
103;  OommonweaUh  v.  Knapp,  9  Pick.  496;  20  Am.  Dec.  491; 
People  V.  Meyer,  76  Cal.  383.)  The  question  here  is  simply 
as  to  the  competency  and  materiality  of  this  testimony  as  tes- 
timony, without  regard  to  its  source.    As  to  this  there  seems 
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to  be  some  doubt.    No  authorities  have  been  submitted  to  us 
to  the  ooDtraiy. 

In  addition  to  the  general  principles  found  in  the  decisions 
upon  this  subject  we  have  the  following  provisions  of  our 

statute: 

''Seo.  616.  The  direct  evidence  of  one  witness,  who  is  enti- 
tled to  full  credit,  is  sufficient  for  proof  of  any  fact,  except  per- 
jury and  treason." 

''  Sbo.  619.  A  witness  is  presumed  to  sjieak  the  truth.  This 
presumption,  however,  may  be  repelled  by  the  manner  in  which 
he  testifies,  by  the  character  of  his  testimony,  or  by  evidence 
affecting  his  character  for  truth,  honesty,  or  integrity,  or  his 
motives,  or  by  contradictory  evidence,  and  the  jury  are  the 
exclusive  judges  of  his  credibility." 

"  Sec.  660.  A  witness  shall  answer  questions  legal  and  perti* 
nent  to  the  matter  in  issue,  though  his  answer  may  establish  a 
cl£m  against  himself;  but  he  need  not  give  an  answer  which 
will  have  a  tendency  to  subject  him  to  punishment  for  felony; 
nor  need  he  give  an  answer  that  will  have  a  direct  tendency 
to  degrade  his  character,  unless  it  be  the  very  fact  in  issue,  or 
to  a  fact  from  wliich  the  fiict  in  issue  would  be  presumed. 
But  a  witness  shall  answer  as  to  the  fiust  of  his  previous  con- 
viction for  felony." 

These  provisions  are  found  in  the  Code  of  Civil  Procedure, 
but  they  are  in  the  chapter  entitled  '^ General  Principles  of 
Evidence,"  and  it  may  not  be  unreasonable  to  construe  them, 
if  necessary,  as  applying  to  criminal  evidence  as  well  as  civil; 
for  the  first  section  quoted,  in  its  terms,  refers  to  a  criminal 
case,  when  it  speaks  of  the  evidence  of  one  witness  being  suffi- 
cient for  proof  of  any  fact,  except  perjury  and  treason.  There 
can  be  no  doubt  that  a  conviction  for  felony  is,  in  the  lan- 
guage of  section  619  quoted,  evidence  affecting  the  witness* 
character  for  integrity.  We  are  satisfied  that  there  is  no  error 
presented  in  this  specification  for  which  the  case  should  be 
reversed. 

Another  specification  of  error  is  that  the  court  allowed  wit- 
nesses to  be  examined  on  the  part  of  the  state  whose  names 
were  not  indorsed  upon  the  information  at  the  time  it  was 
filed.     Our  statute  as  to  information   provides  as  follows: 
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^  There  shall  be  indorsed  upon  each  information,  at  the  time 
of  the  filing  of  the  same,  the  names  of  all  witnesses  known  to 
the  prosecuting  attorney;  and,  at  such  time  before  the  trial  of 
any  case  as  the  court  may,  by  rule  or  otherwise,  prescribe,  he 
shall  also  indorse  thereon  the  names  of  such  other  witnesses 
as  shall  tlien  be  known  to  him/'  (2d  Sess.  Laws  1891,  §  3, 
p.  250.)  There  were  a  number  of  witnesses  called  and  exam- 
ined by  the  state  whose  names  were  not  upon  the  information 
at  the  time  when  it  was  filed;  but  the  name  of  each  of  such 
witnesses  was  indorsed  ui)on  the  information  by  the  order  of 
the  court,  and  as  to  each  of  said  indorsements  (with  one  ex- 
ception, to  be  noted  below),  where  objection  was  made  by  the 
defense  to  the  examination  of  such  witness,  the  counsel  for  the 
prosecution  stated  that  the  name  of  such  witness,  or  the  testi- 
mony which  he  was  about  to  give,  bad  become  known  to  the 
county  attorney  since  the  filing  of  the  information,  or  (which 
amounted  to  the  same  thing)  that  his  testimony  was  as  to 
events  occurring  after  the  information  was  filed.  Counsel, 
when  introducing  such  a  witness,  offered  to  withdraw  him  for 
the  time,  and  introduce  him  later.  Therefore,  if  there  be  any 
merit  in  the  contention  of  counsel,  that  the  names  of  such  wit* 
nesses  could  not  be  indorsed  upon  the  information  unless  they 
or  their  testimony  had  become  known  to  the  state's  attorney 
since  the  information  was  filed,  that  contention  is  disposed  of 
under  the  facts  disclosed  by  the  record.  {Johnson  v.  /8&x^,  34 
Neb.  257;  SUOe  v.  Cook,  30  Ean.  82;  State  v.  Stnier,  52  Kan. 
534;  Hia  V.  People,  26  Mich.  496;  People  v.  Haa,  48  Midi. 
487;  42  Am.  Rep.  477.) 

There  was  one  witness,  however,  whose  name  was  not  in- 
dorsed upon  the  information,  as  to  whom  the  county  attorney 
did  not  state  that  he  was  unknown  to  him  at  the  time  of  filing 
the  information.  This  was  Dr.  Bullard,  a  chemical  expert, 
who  testified  as  to  the  analysis  of  blood  and  blood  stains. 
Objection  was  made  to  his  testimony  because  his  name  was 
not  indorsed  upon  the  information  at  the  time  it  was  filed. 
But  the  application  to  indorse  his  name  was  made  on  the 
opening  of  the  trial,  and  the  county  attorney  stated,  in  open- 
ing the  case,  what  he  intended  to  prove  by  this  witness. 
G)ansel  for  the  defendant  were  questioned  by  the  court  as  to 
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whether  they  knew  Dr.  Bullard  was  to  be  a  witneas.  The 
counsel  stated  that  they  did  not  know  this  fact  officially.  But 
we  think,  in  effect,  that  they  admitted  that  they  were  aware, 
at  the  time  of  their  appointment  as  counsel,  that  Dr.  BuIUrd 
was  to  be  so  called.  They  objected  that  there  was  no  oppor- 
tunity to  procure  testimony  to  rebut  thai  of  Dr.  Bullard.  The 
court  told  them  that  the  power  of  the  court  was  at  their  dis- 
posal  to  obtain  any  witness  whom  they  might  desire  for  this 
purpose.  It  appears  that  they  did  obtain  an  exi)ert  witness 
upon  this  subject,  and  that  he  was  examined  for  this  purpose 
by  the  defense.  No  prejudice  seems  to  be  shown  in  this 
regard  or  to  be  claimed  by  counsel. 

We  have  reviewed  all  the  errors  which  have  been  argued 
by  counsel,  and,  from  our  examination  of  tl\em,  are  of  opinion 
that  the  judgment  must  be  affirmed.  While  we  have  not  been 
asked  on  this  appeal  to  review  the  evidence,  it  has  been  brought 
here  in  the  record,  and  has  come  to  our  attention.  In  addi- 
tion to  the  fact  that  counsel  have  not  here  claimed  that  tlie 
evidence  is  insufficient  to  sustain  the  verdict,  we  are  of  opin- 
ion, from  what  independent  examination  we  have  been  able 
to  make  of  the  testimony,  that  the  verdict  is  sustained  by  the 
testimony  before  the  jury. 

It  appearing  that  the  defendant  has  been  granted  a  respite 
by  the  governor  until  the  twenty-first  day  of  December,  1894, 
pending  the  presentation  and  decision  of  this  appeal,  it  is 
therefore  ordered  that  the  judgment  of  the  court  below  be 
executed  on  that  day,  in  accordance  with  the  provisions  of  sec- 
tion 377  of  the  Criminal  Practice  Act.    BemiUUur  forthwith. 

Affirmed* 
Pembebtok,  C.  J.,  and  Habwood,  J.,  concur. 
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CRAWFORD  BT  AL.,  Appellants  v.  MINNESOTA 
AND  MONTANA  LAND  AND  IMPROVEMENT 
COMPANY,  Respondent. 

[Bntamiiled  April  >,18H.    Dedd«dDeeemberl7, 18H.] 

Waixb  Biawn—IrrigaHon  canaX  a$  appufienaiU  to  lofid— Ptfodiii^.— Aoomplaint 
alleged  that  tlie  defendant  owned  land  on  whioh  it  eommenoed  the  oonitrao- 
tion  of  an  irrigating  ditob  or  oanal,  and  that  the  plaintiff  bought  a  part  of  aaid 
land  when  the  defendant  waa  making  sales  thereof  **  by  representing  that  right 
to  needed  water  through  said  canal,  for  purposes  of  irrigation,  inured  there- 
with to  purchasers."  According  to  further  allegations  of  the  complaint  the 
plaintiff  entered  into  possession  before  the  canal  waa  completed,  and  before 
any  water  therefrom  had  been  need  on  his  land;  but  it  was  not  alleged  that 
the  contract  for  sale  and  parchaae  contained  any  stipalation  whereby  the  de< 
fendant  agreed  to  assign  or  grant  to  the  plaintiff  any  interest  in  the  canal  or 
the  waters  thereof,  and  the  deed  executed  pursuant  to  the  contract  contained 
no  such  grant.  Bdd,  that  the  complaint  failed  to  show  that  the  canal,  or  any 
interest  therein,  ever  became  or  was  an  appurtenance'  to  the  laud  purchased 
by  the  plaintiff,  and  that  it  did  not  state  a  cause  of  action  to  enjoin  the  defend* 
ant  from  interfering  with  the  plaintiifs  use  of  the  waters  of  tlie  canal. 

flyuo— i'te  ofadoene  possMsicm.— An  allegation  in  the  complaint  in  the  case  at 
bar  th»t  the  plaintiff.enjoyed  the  use  of  twenty  inches  of  water  from  such  canal 
for  a  certain  period,  when  read  in  connection  with  other  allegations  that  the 
defendant  is  and  has  been  proprietor,  and  has  exercised  control  and  dominion 
OTer  such  canal  since  its  construction,  does  not  conatitnte  a  plea  of  adrerse 
possession. 

Appeal  from  Seventh  Judicial  Disb^idj  YelhwsUme  County. 

AcnoN  to  eDJoin  interference  with  water  rights.  The  de- 
fendant's demurrer  to  the  complaint  was  sustained  hy  Mil- 
burn,  J.    Affirmed* 

Statement  of  the  facts  prepared  by  the  justice  delivering  the 
the  opinion: 

The  purpose  of  this  action  was  to  obtain  a  decree  adjudging 
plaintiffs  entitled  to  the  use  of  twenty  inches  of  the  water  flow- 
ing in  defendant's  canal,  or  large  irrigating  ditch,  as  an  ap])ur- 
tenance  to  the  land  of  plaintiffi,  which  they  purchased  from 
defendant,  and  to  enjoin  defendant  from  interfering  with  or 
depriving  plaintiffs  of  such  use. 

By  their  second  amended  complaint,  plaintiffs  all^;e  that, 
prior  to  the  1st  of  May,  1882,  defendant  became  the  owner  of 
%  large  quantity  of  land  situate  in  Yellowstone  county,  and 
thereafter,  about  that  date,  commenced  work  on  a  large  irri- 
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gating  ditch  or  canal,  of  nearly  forty  miles  in  length,  whereby 
defendant  appropriated  from  the  Tellow^tone  river,  in  said 
connty,  ''a  quantity  of  water  for  the  purpose  of  making  its 
said  land  available  for  agricultural  purposes,  to  the  full  extent 
thereof/'  and,  having  prosecuted  the  work  of  excavating  said 
canal  with  due  diligence,  ''had  water  running  through  the 
entire  length  of  said  canal  by  or  about  the  16th  of  September, 
1883";  that  in  October  of  said  year,  1882,  plaintiff  A.  M. 
Crawford  contracted  in  writing  with  defendant  to  purcliase 
eighty  acres  of  its  said  land,  situate  in  said  county,  for  the 
consideration  of  eight  hundred  dollars,  it  being  provided  in 
said  contract  that  the  title  to  said  eighty  acres  should  re- 
main  in  defendant  until  payment  of  said  purchase  price, 
and  that,  in  default  of  the  full  payment  thereof,  said  contract 
should  be  null  and  void;  and  thereupon  plaintiff  A.  M.  Craw- 
ford entered  into  possession  'of  said  land  in  October,  1882, 
pursuant  to  said  contract,  and  thereafter,  in  the  year  1884, 
having  fully  paid  said  consideration  for  the  purchase  thereof, 
he  was  executed  and  delivered  a  deed  conveyiug  said  eighty 
acres  of  land  to  him;  that  when  the  water  conducted  in  said 
canal  reached  the  terminus  thereof,  which  is  alleged  to  have 
been  about  September,  1883,  and  in  reach  of  plaintiflTs  said 
tract  of  land,  ''twenty  inches  of  the  water  of  said  stream  was 
oondncted  from  said  canal,  and  applied  and  appropriated  to 
said  tract  of  land,  and  used  thereon  for  the  pur|M)se  of  making 
the  same  available  for  agricultural  purposes,  to  the  full  extent 
of  the  soil  thereof,  and  that  said  amount  of  the  waters  of  said 
stream  was  thereby  applied  and  used  for  said  purpose,  upon 
said  tract  of  land,  during  the  irrigating  season  of  the  year 
1884 '';  that  ever  since,  until  the  year  1891,  aside  from  un- 
avoidable contingencies  interfering  with  the  flow  of  water  in 
said  canal,  plaintiffs  have  "had  the  undisturbed  use  and  en- 
)oy  ment  of  the  water  from  said  stream,  by  means  of  said  canal, 
each  and  every  irrigating  season,  to  an  amount  equal  to  the 
full  of  a  twenty-inch  stream  of  steady  flow,  and  used  the  same 
on  said  tract  of  land,  for  the  purpose  hereinbefore  stated, 
adversely  to  all  persons,  and  without  let  or  hindrance  what- 
ever"; that  a  water  right  "to  the  amount  of  twenty  inches  of 
the  water  of  said  stream,  and  share  in  said  canal  to  the  ex- 
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tent  of  its  carrying  capaoity,  sufficient  to  carry,  oonyey,  and 
deliver  said  amoant  of  water  from  said  stream  to  said  tract  of 
landy  were,  are,  and  from  the  time  of  their  inception  have  re- 
mained, appurtenant  to  said  tract  of  laud,  and  therewith,  dur- 
ing all  this  time,  belonged  to  defendant  till  time  of  making 
and  delivering  said  deed  to  said  plaintiff  A.  M.  Crawford; 
that  said  plaintiff  S.  A.  Crawford  acquired  an  interest  in  said 
property  by  formation  of  a  copartnership  in  respect  thereto 
with  said  A.  M.  Crawford'';  <'5.  That  during  all  the  time 
herein  mentioned,  till  on  or  about  the  seventh  day  of  July  of 
the  year  1887,  defendant  has  been  engaged  in  contracting  to 
'  fidl  off  its  said  lands,  and  is  now  engaged  in  selling  off  its  said 
lands,  all  by  representing  that  right  to  needed  water  through 
said  canal,  for  purposes  hereinbefore  stated,  inured  therewith 
to  purchasers  of  said  lands,  and  that  such  needed  water  there- 
for was  assured  by  means  of  said  canal'';  that,  in  full  reliance 
upon  the  representation  set  forth  in  paragraph  5,  plaintiff 
A  M.  Crawford  entered  into  said  contract  to  purchase  said 
tract  of  eighty  acres  of  land  for  the  consideration  of  eight  hun- 
dred dollars;  **  that  defendant  is  the  main  and  dominant  owner 
of  said  canal,  and  has  charge  of  the  management  thereof;  that 
it  still  owns  much  of  the  land  hereinbefore  mentioned,  and 
that,  of  said  land  still  owned  by  defendant,  the  greater  part 
thereof  still  exists  in  its  original  arid  condition,  and  has  not 
had  water  applied  and  appropriated  thereto  through  or  by  said 
canal";  that,  since  the  irrigating  season  of  1891,  defendant 
has  been  diverting  water  from  said  canal  to  an  increasing 
number  of  tracts  of  land,  hereinbefore  specified,  and  to  various 
other  tracts  of  land,  to  such  an  extent  that  defendant  has  de» 
prived  plaintiffs  of  said  twenty  inches  of  water  theretofore 
sued  by  them, '' except  at  uncertain  times,  at  times  far  remote, 
and  for  times  of  uncertain  duration,  and  that  plaintiffs  have 
suffered  great  and  irreparable  damage  thereby";   ''  that  defend- 
ant is  still  and  now  seeking  to  impose,  and  is  imposing,  new 
and  additional  demands  upon  said  canal,  and  rights  to  water 
therefrom,  by  means  hereinbefore  set  forth',  and  threatens  to 
continue  so  to  do,  to  the  continued  deprivation  and  injury  of 
plaintiffs,  by  diverting  their  said  water";  ''that  plaintiffs  have 
every  reason  to  believe,  and  do  believe,  that,  unless  restrained 
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by  order  of  this  court,  defendant  will  so  coDtinue  to  divert  the 
said  water  of  plaiutifls'';  "  that  mach  of  the  plaintiffs'  said 
land  is  arid,  and,  without  artificial  application  of  water,  is  of 
little  value,  and  that  plaintifis  need  and  require,  on  their  said 
land,  the  full  amount  of  their  twenty  inches  of  water,  for  pur- 
poses hereinbefore  set  forth'';  'Uhat  plaintiffs  have  no  plain, 
speedy,  and  adequate  remedy  at  law/'  Wherefore  they  pray 
relief,  as  mentioned  at  the  commencement  of  this  statement  of 
the  case. 

To  this  complaint  defendant  interposed  a  demurrer,  on  the 
ground  that  it  failed  to  state  facts  sufiBcient  to  constitute  a 
cause  of  action,  and  upon  consideration  thereof  the  trial  court 
sustained  the  demurrer. 

6.  A.  Lane,  for  Appellants. 

MiddUUm  A  Light,  for  Respondent; 

Harwood,  J. — ^The  trial  court  sustained  the  demurrer,  evi- 
dently because  it  reached  the  conclusion  that  the  complaint 
failed  to  state  facts  showing  plaintiffs'  acquisition  of  an  inter- 
est in  said  irrigating  canal,  or  water  therein  conveyed,  to  the 
extent  of  twenty  inches,  as  an  appurtenance  to  plaintiffs'  eighty 
acres  of  land.  In  other  words,  the  court,  no  doubt,  concluded 
that  the  complaint  failed  to  show  that  any  such  water  right,  as 
claimed  by  plaintiffs,  was  appurtenant  to  their  said  land  when 
they  acquired  the  same  from  defendant.  Are  the  facts  allseed, 
if  admitted  or  established  by  proof,  sufficient  to  warrant  judg- 
ment declaring  plaintiffs  owners  of  an  interest  in  said  irrigating 
diUdi  or  canal,  and  the  waters  therein  carried,  to  the  extent  of 
twenty  inches,  accompanying  such  judgment  with  an  injunction 
forbidding  defendant  from  interfering  with  plaintills'  perpetual 
nse  of  so  much  of  the  waters  of  said  ditch  ? 

According  to  the  allegations  of  the  complaint,  defendant, 
being  the  owner  of  a  large  quantity  of  arid  land  situate  in 
Yellowstone  county,  about  the  1st  of  May,  1882,  commenced 
the  construction  of  a  large  irrigating  ditch  or  canal,  about 
forty  miles  in  length,  thereby  to  appropriate  water  from  the 
Yellowstone  river,  to  make  its  said  land  available  for  agricul- 
tural purposes.    It  is  further  alleged  that,  at  the  time  plaintiff 
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A.  M.  Crawford  bought  eighty  acres  of  said  land  from  defend^ 
ant,  it  was  selling  its  land  ^*hj  representing  that  right  to 
needed  water  through  said  canal|  for  purposes  hereinbefore 
stated  [that  is,  for  irrigation],  inured  therewith  to  purchasers 
of  said  land,  and  that  such  needed  water,  therefore  was,  as- 
snred  by  means  of  said  canal '';  that  about  the  18th  of  Octo- 
ber of  the  same  year,  1882,  plaintiff  A.  M.  Crawford,  relying 
on  said  representation,  entered  into  a  contract  to  purchase  said 
eighty  acres  of  land  from  defendant.    It  is  not  alleged  that 
the  contract  for  sale  and  purchase  contained  any  stipulation 
whereby  defendant  agreed  to  assign  or  grant  to  plaintiff  any 
interest  in  said  ditch,  or  the  waters  thereof.    Nor  is  said  con- 
tract exhibited  as  part  of  the  complaint,  or  pleaded  in  effect. 
Nor  does  the  deed  executed  pursuant  to  said  contract  contain 
a  grant  of  any  interest  in  said  ditch,  or  water  therein  conveyed. 
The  contract,  according  to  theallegationsof  the  complaint,  was 
made,  and  plaintiff  A.  M.  Crawford  entered  into  the  possession 
of  said  eighty  acres  of  land,  long  prior  to  the  time  said  irri- 
gating ditch  or  canal  was  completed;  hence,  no  water  was  used 
upon  said  land,  through  said  irrigating  ditch,  by  defendant  or 
any  other  party,  prior  to  the  sale  of  said  land  to  plaintiff.    Tiie 
allegations  of  the  complaint  are  insufficient  to  show  that  said 
irrigating  canal,  or  any  interest  therein,  ever  became  or  was 
au  appurtenance  to  said  eighty  acres  of  land.    So  far  as  the 
all^ations  of  the  complaint  show,  when  plaintiff  purchased 
said  land  from  defendant  said  irrigating  canal  **  was  in  no  way 
connected  with  the  enjoyment  or  use  of  the  lot;  and  a  right 
not  thus  connected  cannot  be  annexed  as  an  incident  to  land, 
so  as  to  become  appurtenant  to  it.''    {LmUUcum  v.  Ray,  9 
Wall.  241.) 

To  adjudge  plaintiffs  the  owners  of  an  interest  in  defend- 
ant's irrigating  ditch,  to  the  extent  demanded,  would,  in  effect, 
extend  their  acquisition  to  things  beyond,  and  unconnected 
with,  the  property  described  in  the  conveyance,  or  the  contract 
to  convey;  and  that  extension  would  be  founded  on  parol  evi- 
dence that  certain  representations  were  made  by  defendant  as 
to  its  purpose  of  constructing  such  an  irrigating  canal  to  make 
water  available  to  irrigate  its  lands — representations  not  even 
alleged  to  have  been  made  to  plaintiff  when  he  purchased  said 
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tract  cf  eighty  acres,  Dor  iucoqionited  in  any  of  the  pepen 
executed  in  refereuoe  to  plaintiff^)'  purcliase,  but  merely  alleged 
to  have  been  made  by  defendaut  during  a  period  which  covers 
the  date  of  plaintiffs'  purchase.  A  judgment  to  that  effect^ 
founded  on  such  a  showing,  would  be  entirely  subversive  of 
the  principles  of  law  governing  contnicts  and  conveyances 
relating  to  realty. 

The  allegation  that  plaintiffs  enjoyed  the  use  of  twenty 
inches  of  water  from  said  ditch  since  the  season  of  1884  does 
not  constitute  a  plea  of  adverse  possession,  when  read  in  con* 
uection  with  other  facts  shown  by  the  complaint,  to  wit,  that 
defendant  is  and  has  been  proprietor  and  has  exercised  control 
ana  dominion  over  said  irrigating  canal  since  its  construo* 
tiou. 

If  plaiutiffi  have  enjoyed  the  use  of  twenty  inches  of  water 
taken  out  of  said  ditch,  as  alleged,  that  enjoyment  must  have 
been  by  sufierance  of  defendant,  who  exercised  dominion  over 
the  irrigating  canal.  If  one  fetches  water  to  a  place,  and  then, 
under  such  conditions,  having  control  over  the  vessel  wherein 
the  water  was  conveyed,  suffers  another  to  i^artake  thereof^ 
can  the  latter  claim  that  he  is  using  adversely?  Such  is  the 
situation  shown  by  plaintiff)  as  to  their  use  of  said  water,  and 
a  use  under  tliose  circumstances  is  not  adverse  })os8essiou.  If 
this  were  a  case  where  plain ti&,  having  shown  their  acquisi- 
tion of  said  land,  relying  on  representations  of  defendant 
that  it  would,  by  construction  of  an  irrigating  ditch,  bring 
water  into  the  vicinity  of  said  land,  so  as  to  be  available  for 
irrigation  thereof,  and  that  plaintiff  had  complied  with  the 
lawful  conditions  and  requirements  imposed  by  said  company 
on  the  use  of  said  water,  and,  having  so  complied,  or  offered 
compliance,  defendant  refused  or  neglected  to  allow  plaintiffs 
the  use  of  water  from  said  ditch,  or  diverted  the  same  to  other 
and  later  settlers,  it  woukl  constitute  an  entirely  different  com- 
plaint, to  which  the  foregoing  opinion  would  not  be  applicable, 
for  plaintiffs  have  presented  no  such  case. 

In  our  judgment  the  trial  court  was  correct  in  holding  that 
the  allegations  of  the  complaint  were  insufficient  to  enable 
plaintiffs  to  bring  within  the  boundaries  of  their  acquisition 


15  Mont]  Stats  v.  McHatton.  169 

the  valuable  interests  which  they  demaud.    The  judgment  will 

therefore  be  aSBrmed. 

Affirmed. 
Pembebton,  C.  J.,  and  Db  Witt,  J.,  concur. 


STATE  EX  BEL.  VOLUNTEER  MINING  COMPANY  v. 

McHATTON,  Judge. 

[Submitted  December  18, 1894.    Decided  December  20, 1894.] 

Emiribt  DoMxa^Jurt  oompenaationfar  oecupeUion  of  land  by  railroad, — Section 
14  of  article  8  of  the  state  coDstitntion  provides  that  "priTate  property  shall 
not  be  taken  or  damaged  for  pnblic  use  without  jast  compensation  having  been 
iint  made  to,  or  paid  into  court  for,  the  owner."  Where,  under  this  constitu- 
tional provision,  a  railroad  company  pays  a  sum  into  court,  on  the  award  of 
damages  made  by  commissiouers  as  oompeusation  for  right  of  way  for  railroad 
purposes,  this  is  to  be  regarded  as  a  "Just  compensation,"  although  the  owner 
has  appealed  from  the  award;  and  tiie  granting  of  an  order  by  the  court 
allowing  the  railroad  company  {{ossession  and  use  of  such  right  of  way  pend^ 
ing  Slid  appeal  is  within  the  Jurisdiction  of  the  court,  and  is  Justified. 

Cbbtiobabi  to  review  an  order  made  by  McHatton,  J., 
second  judicial  district,  in  a  proceeding  had  for  the  condemna- 
tion of  land  for  railroad  right  of  way.    Order  affirmed. 

F.  T,  McBride^  and  /.  B.  Clayberg,  for  Relator. 

W.  W.  Dixon,  and  M.  Ktrkpatridc,  for  Respondent. 

Peb  Cubiam. — Condemnation  proceedings  were  instituted 
by  the  Butte,  Anaconda,  and  Pacific  Railway  Company,  in  the 
district  court  of  Silver  Bow  county,  pursuant  to  the  provisions 
of  title  Xy  of  the  Code  of  Civil  Procedure,  to  acquire  title  by 
condemnation  to  right  of  way  for  its  railroad  upon  and  across 
a  certain  mining  claim  known  as  the  Volunteer  Lode  claim, 
situate  in  said  county,  owned  and  in  possession  of  relator,  and 
therein  the  court  duly  appointed  three  commissioners,  qualified 
as  provided  by  statute,  to  ascertain  and  determine  the  amount 
of  damage  sustained  by  reason  of  such  right  of  way.  (Code 
Civ.  Proc.,  §  607.)  Thereupon  the  commissioners  appointed 
performed  their  duties  in  that  behalf,  and  awarded  to  relator 
the  sum  of  six  thousand  four  hundred  dollars  as  damages  for 
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such  right  of  way;  whereupon  said  railroad  compauy  deposited 
in  court  said  sum,  and  applied  to  tlie  court  for  an  order  allow- 
ing it  to  go  into  possession  and  use  of  said  right  of  waj,  pend« 
ing  any  further  proceedings  which  might  be  involved  in  said 
condemnation  case.  Aliout  the  same  time  relator,  by  the  notice 
in  such  cases  provided,  appealed  from  said  award  (Code  Civ. 
Proa,  §  608),  and  resisted  the  granting  of  an  order  allowing 
the  railway  company  possession  and  use  of  said  right  of  way 
pending  the  final  determination  of  the  proceeding*  The  coart^ 
however,  upou  hearing  and  consideration  of  the  law  and  facts, 
granted  the  order  allowing  the  railway  company  temporary 
possession  pending  the  final  determination  of  said  proceeding. 
There  being  no  appeal  from  said  order,  relator,  by  writ  of  oer- 
thrari,  brought  up  to  this  court  said  proceeding,  and  especialiy 
the  order  granting  said  railway  company  temporary  poases- 
sioD,  for  review. 

Relator  insists  that  the  district  court  exceeded  its  jurisdiction 
in  allowing  said  railway  company  possession  of  the  ground  pro- 
posed to  be  taken  and  appropriated  for  such  right  of  way  pre- 
vious to  the  final  determination,  and  deiiosit  of  the  amonut 
awarded  as  damages,  because  section  14  of  article  III  of  the 
constitution  of  this  state  provides  tliat "  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  just  compen- 
sation having  been  first  made  to,  or  jiaid  into  court  for,  the 
owner.''  This  is  the  pivotal  point  of  contention.  The  view 
insisted  on  by  relator  is,  that  no  just  compensation  has  been 
ascertained  and  deposited  in  this  case,  because  its  ap|)eal  has, 
in  efiect,  abrogated  and  set  aside  the  commissioner's  award, 
and  leaves  the  payment  of  said  six  thousand  four  hundred 
dollars  into  court  as  a  fact  without  vital  force,  and  it  is  not  a 
compliance  with  the  exaction  of  the  constitution  in  such  a  case. 

Upon  mature  consideration  of  this  question,  and  the  authori- 
ties relating  thereto,  we  are  unable  to  concur  in  relator's  view. 
The  compensation  has  been  fixed  by  the  tribunal  instituted  by 
law  for  that  purpose  as  the  just  compensation  for  the  damage 
proposed.  The  authorities  hold  that  award  to  be  a  substantial 
fact  which  fixes  the  just  compensation  to  which  relator  is 
entitled,  until  revised  on  appeal.  (Lewis  on  Eminent  Domain, 
§  681,  and  authorities  cited  in  respondent's  brief.)     This  is 
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reasonable.    The  oompeDsation  haa  been  determined  by  the 
tribunal  thereunto  authorized,  and  although  there  be  a  right  of 
appeal  to  resubmit  the  question  of  damage,  that  appeal  may 
never  be  proeeouted  to  effect,  in  which  event  the  original 
award  would  remain  aa  the  just  comi)ensation  ascertained  and 
deposited  in  such  case;  but  the  most  that  can  be  done  on  appeal 
in  favor  of  the  party  whose  property  is  to  be  taken  for  public 
use  is  to  add  some  thing  to  the  award  already  made,  but  until 
that  ia  formally  done  it  cannot  be  reasonably  held  that  no 
award   has  been  made.     The  first  award  and   deposit  may 
exceed  what  the  jury  or  court  may  award  on  determination  of 
the  appeal.     In  that  event  the  deposit  would  not  only  equal 
the  amonnt  first  awarded,  but  would  more  than  answer  for  the 
just  compensation  finally  determine<1.     It  should  also  be  borne 
in  mind  in  this  consideration  that  the  order  for  possession  on 
review  here  ia  not  final.     It  is  temporary,  and  the  whole  sub- 
ject matter,  together  with  the  thing  sought  to  be  condemned, 
18  within  the  jurisdiction  of  the  court,  and  therefore  the  taking 
of  the  property,  or  the  ultimate  divestiture  of  the  owner  thereof, 
has  not  been  consummated,  but  only  temporary  possession  given. 
In  treating  a  similar  case  (Central  Branch  etc*  Ry.   Co.  v. 
AtekUon  etc  Ry,   Cb.,  28   Kan.  453),  Mr.  Justice  Brewer, 
delivering  the  opinion  of  the  court,  said:  *^The  occupation  of 
the  land  by  the  railroad  pending  the  api)eal  is  provisional 
merely;  its  entry  is  not  a  permanent  appropriation  of  tlie  right 
of  way,  and  it  aoqairee  by  such  entry  no  vested  rights."    Surely 
an  award,  considered  in  the  judgment  of  the  commissioners  to 
be  just  compensation  in  lieu  of  complete  deprivation  or  of  con- 
tinued use  of  property  condemned,  must  be  sufficient  deposit 
to  answer  for  the  temporary  possession  granted  by  the  court 
on  deposit  of  the  first  award.     If  the  award  should  be  increased 
through  the  trial  on  appeal,  there  willbe  nofinal  judgment 
confirming  to  the  railvray  company  the  right  of  way  proi)osed 
to  be  condemned,  until  deposit  or  payment  of  the  additional 
amonnt,  and,  in  default  of  such  additional  payment,  the  court 
having  jurisdiction  of  the  subject  matter  and  the  parties  would 
oust  the  party  seeking  to  condemn  the  property  from  the  tempo- 
rary possession  which  the  court  had  given,  and  mete  out  to  the 
ownei  adequate  damage  for  temporary  use  and  injury,  apply- 
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ing  the  deposited  sum  thereto.  In  oar  opinion  these  oondi* 
tions  falfill  the  exactions  of  the  constitution.  Moreover,  the 
statute  provides  that,  where  temporary  possession  is  sought 
before  final  determination  of  the  proceed  ing,  the  court,  before 
granting  such  temporary  possession,  shall  exact  a  bond,  condi- 
tioned for  payment  of  all  further  compensation  and  damages 
which  may  be  awarded  to  the  owner  of  the  premises.  This 
would  afford  the  owner  another  remedy  which  he  might  elect 
to  pursue  if  desirable.  The  statute  of  our  state  on  the  subject 
of  eminent  domain,  enacted  prior  to  the  constitution,  as  well 
as  an  amendment  thereto  adopted  since,  authorizes  the  court  to 
let  the  party  seeking  condemnation  into  temporary  possession 
and  use,  on  certain  conditions  falling  short  of  the  payment 
or  de))osit  in  court  required  by  the  clause  of  the  constitution 
above  cited.  These  statutes,  however,  provide  the  procedure 
in  such  cases;  but,  in  so  far  as  they  provide  for  giving  posses- 
sion without  fulfilling  the  exactions  of  the  constitution,  we  hold 
them  insufficient.  The  constitutional  provisions  must  be  com- 
plied with  before  the  court  is  authorized  to  let  the  [larty  seek- 
ing condemnation  into  possession.  The  trial  court  required  thi^ 
before  granting  the  order  for  temporary  possession  in  the  case 
at  bar;  and,  having  required  the  deposit  provided  for  by  the 
constitution,  the  court  granted  the  order  for  temporary  posses- 
sion, proceeding  therein  as  provided  by  statute. 

We  find  no  ground  for  reversal  or  modification  of  the  order 
of  the  trial  court,  complained  of,  and  therefore  affirm  the  same. 

All  concur. 


FIRST  NATIONAL  BANK  OF  BUTTE,  Rmpondent, 
V.  BOYCE  (BROWN,  Intervenor),  AppELLANm 

[Bubmiited  Jukn»xj  8, 1896.    I>eoided  Jannuy  14, 1895.] 

ArtACBiavT^Seeond  levy  under  original  outstanding  writ,— In  tbe  abWDOe  of 
fraud,  there  is  nothing  to  prevent  a  second  levy  Vy  attachment  under  an  out- 
standing writ  upon  personal  propertj  for  a  Just  debt,  where  such  property  has 
once  been  taken,  but  afterwards  surrendered,  by  mistake  or  otherwise,  and 
where  no  other  rights  interreue,  and  the  legal  owner  interposes  no  protest 
against  such  second  leyy. 

Bamb — Retaking  goods  under  second  levy.— In  the  ease  at  bar  an  attaching  cred- 
itor released  the  lien  of  the  attachnieiit,  under  an  agreement  tliat  tiie  debtor 
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wonld  ezeeaie  an  anignment  of  all  hte  goods  aod  property,  maUog  the  former 
a  preferred  orediior,  which  aasignment  waa  aeoordingly  executed.  Beld,  that 
if  (he  deed  of  aaaignment  waa  Toid  hj  reason  of  any  fraudnient  provision 
therein,  snch  attaching  creditor  might  retake  the  goods  by  a  second  levy 
nnder  the  original  writ,  and  acquire  a  valid  lien,  in  the  absence  of  frand,  and 
where  no  rights  intervened  between  the  first  and  second  levy. 

Bam— iii^Mo/tnteroenfii^  credttor.— Where  an  intervening  creditor  foils,  in  his 
complaint  of  intervention,  to  assail  an  assignment  made  by  the  debtor  prior 
to  the  intervenor'a  attempt  to  attach  property  covered  thereby,  he  is  to  be  re- 
garded as  treating  the  assignment,  for  the  purposes  of  his  intervention,  as 
honest  and  fsir,  and  by  snoh  confession  he  stands  in  no  position  to  demand 
an  attachment  against  snch  property  of  his  debtor,  or  to  intervene  in  a  snit 
between  a  prior  attaching  creditor  and  the  debtor.  (EUing  v.  Kirkpatrickt  6 
Mont.  119,  dted.) 

BAMJ^^Memorandum  of  costs— JSAer(^ /ees.—Oonstming  together  sections  607 
and  508  of  the  Code  of  Oivil  Procedure,  providing  that  the  prevailing  party 
■hall  deliver  to  the  clerk  of  the  court  a  veriiied  -memorandnm  of  the  items  of 
costs  and  necessary  disbursements,  and  that  such  memorandum  need  not  in- 
clude the  legal  fees  or  costs  of  any  officer  of  the  court,  held,  that  a  sheriffs 
ezpendituxes,  snch  ss  rent  bills,  keeper's  fees,  gas  bills,  water  rents,  fuel  bills, 
and  sudh  other  disbursements  necessarily  made  in  levying  attachment  writs, 
need  not  be  included  in  such  memorandum  of  costs.  (FirU  Nat,  BankY, 
JTstB,  18  Mont.  877;  On  t.  SatkeO,  2  Mont.  860,  dted.) 

Appeal  Jrom  Second  JvdiAaX  Didriet,  Silver  Bow  OowUy. 

AcmoN  to  recover  the  amount  of  a  promissory  note,  iq 
which  action  Brown  intervened.  Judgment  was  rendered  for 
the  plaintiff  below  by  McHatton,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
The  plaintiff,  a  national  bank  of  Butte,  Montana,  sues  James 
R.  Boyce,  Jr.,  doing  business  under  the  name  of  J.  B.  Boyce, 
Jr.,  &  Co.,  to  recover  the  amount  of  a  i)romissory  note,  dated 
at  Butte,  December  11, 1890,  for  $60,000,  payable  on  demand, 
with  interest  at  the  rate  of  one  per  cent  per  mouth  until  paid. 
The  complaint  alleges  nonpayment,  and  prays  judgment  for 
$60,000,  interest,  and  costs. 

Ui)ou  February  14,  1891,  Lewis  Brown  filed  a  complaint 
in  intervention,  setting  forth  that  on  January  29,  1891,  plain- 
tiff bank  brought  suit  against  defendant  Boyce  &  Co.  for 
$60,000;  that  thereafter  the  said  plaintiff,  by  attachment  pro* 
ceedings,  levied  U})Ou  all  the  real  and  personal  property  of  said 
Boyce,  Jr.,  &  Co.,  and  that  the  sheriL  took  possession  of  all 
such  property  by  virtue  of  said  writ  of  attachment;  that  on  the 
date  of  the  levy  of  said  attachment  Boyce  &  Co.  was  insolvent; 
that  thereafter,  and  while  the  sheriff  was  in  possession  of  said 
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property,  the  plaintiff  bank  agreed  with  the  defendant  that  if 
defendant  would  execute  an  assignment  of  all  his  goods  and 
and  property  to  one  D.  C.  Porter,  for  the  benefit  of  creditors 
of  defendant,  and  by  said  dee<]  of  a&signmeut  make  it,  the  said 
plaintiff  bank,  a  preferred  creditor  for  the  sum  alleged  to  be 
dne  it  from  said  defendant,  that  it,  the  said  plaintiff,  would 
release  and  discharge  the  said  attachment,  and  would  with- 
draw the  sheriff  who  had  such  goods  in  charge,  and  allow  the 
proposed  assignee,  Porter,  to  take  possession  thereof;  that  the 
said  defendant  Boyce  &  Co.,  relying  upon  the  promise  and 
agreement  of  plaintiff  bank,  thereupon  executed  and  delivered 
an  assignment  to  said  Porter,  and  that  in  said  deed  of  assign- 
ment said  plaintiff  bank  was  made  a  preferred  creditor  for  the 
sum  alleged  to  be  due  it,  to  wit,  $60,000;  that  said  deed  of 
assignment  was  delivered  to  said  Porter,  who  entered  and  took 
possession  of  the  property  of  the  said  Boyce  &  Co.  Intervener 
then  pleads  that  he  has  never  acoepted  the  said  assignment,  and 
avers  that  on  January  29,  1891,  and  while  the  said  Porter  was 
in  possession  of  said  stock  under  and  by  virtue  of  the  assign- 
ment, the  plaintiff  bank  accepted  the  provisions  of  said  assign- 
ment; that  thereafter,  on  February  7,  1891,  the  plaintiff  bank^ 
disregarding  the  promise  and  agreement  made  with  Boyce  & 
Co.,  and  disr^arding  the  fact  that  it  had  accepted  the  provi- 
sions of  said  deed  of  assignment,  fraudulently  caused  and  pro- 
cured the  sheriff  of  Silver  Bow  county  to  enter  in  and  upon 
all  of  the  property  of  defendant  Boyce  &  Co.,  under  and  by 
virtue  of  a  certain  pretended  writ  of  attachment,  issued  in  the 
action  originally  brought,  as  aforesaid,  by  the  bank,  against 
Boyce  &  Co.,  for  the  sum  of  $60,000,  '^  which  said  writ  was 
the  original  writ  issued  in  said  action,  and  which  writ  had 
been  once  served  by  a  levy  u|)on  the  aforesaid  goods  and  ])er- 
sonal  and  real  property  of  said  defendant,  and  which  writ  was 
the  same  that  the  said  sheriff  held  said  goods  and  pro|)erty  under 
and  by  virtue  of  when  the  a&sigumeut  from  the  said  defendant 
to  David  C.  Porter,  in  trust  for  the  benefit  of  creditors,  was 
made";  that  on  said  seventh  day  of  February,  1891,  Porter 
was  an  employee  of  the  plaintiff  bank,  and  acting  under  its 
directions;  that  on  the  said  7th  of  Febmary,  and  when  the  said 
sheriff  was  instructed  to  retake  possesssion  of  said  property  of 
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Bak)  defendant  Boyoe  &  Co.^  the  said  Porter,  disregarding  the 
rights  of  the  creditors  for  whom  he  held  in  trust,  and  acting  in 
concert  with  the  said  First  National  Bank  and  the  said  sheriff, 
surrendered  possession  of  said  goods  to  the  said  sheriff;  that 
on  the  12th  of  February,  1891,  defendant  Boyce  &  Co.  was 
insolvent,  and  indebted  to  the  intervener,  Brown,  in  the  sum  of 
110,178;  that  on  tlie  said  12th  of  February,  the  inter venor 
brought  suit  for  said  sum  of  $10,178,  and  sued  out  an  attach- 
ment, which  was  placed  in  the  hands  of  the  sheriff,  with  in* 
structions  to  levy  upon  all  of  the  property  of  defendant  Boyce 
A  Co.,  and  that  afterwards  said  writ  was  so  levied,  and  is  now 
a  lien  upon  said  property;  that  the  value  of  the  pro[)erty  of 
said  Boyce  &  Co.  amounts  to  $60,000,  and  there  is  not  enough 
property  in  the  hands  of  the  sheriff,  levied  upon  in  the  two 
actions,  to  satisfy  the  claim  of  the  plaintiff  bank. 

The  intervener  further  pleads  that  the  writ  of  attachment  in 
the  suit  of  the  plaintiff  bank  was  void  and  irr^ular  in  itself^ 
and  wrongfully  and  fraudulently  levied;  that  no  judgment 
had  been  entered  in  the  action  of  the  bank  against  Boyce  <& 
Co.,  and  that  though  more  than  ten  days  have  elapsed  since 
service  of  summons  therein  no  answer  or  demurrer  has  been 
filed  in  said  action  by  said  defendant;  that  said  attachment  of 
plaintiff  bank  in  said  action  appears  in  the  record  to  be  a  lien 
upon  the  property  of  defendant  prior  to  the  lien  of  the  inter* 
venor.  Intervener  denied  that  Boyce  &  Co.  owed  the  bank 
$60,000,  but  ad  mi tted  an  indebted  ness  of  $35,000.  The  inter- 
vener concludes  his  complaint  with  the  averment  that  by 
reason  of  the  fraud,  collusion,  and  conspiracy  of  said  plaintiff, 
the  said  defendant,  and  the  said  sheriff  of  Silver  Bow  county, 
the  pretended  levy  of  attachment  made  in  the  action  of  the 
First  National  Bank  of  Butte  against  the  said  Boyce  &  Co. 
was  void  and  irregular,  and  that  by  reason  of  said  void  and 
irregular  levy  the  rights  of  the  intervener  are  endangered, 
delayed,  and  postponed,  and  that  unless  the  said  pretended  levy, 
void  and  fraudulent  in  itself,  is  vacated  and  set  aside,  inter* 
venor  will  have  no  means  of  satisfying  any  judgment  he  may 
procure  against  the  defendant  He  therefore  prays  that  the 
attachment,  and  the  service  thereof,  and  the  lien  thereof,  be 
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quaahed  and  set  aside,  and  that  die  plaiDliff  bank  be  decreed 
to  have  no  riglits  thereunder,  and  for  further  relief. 

The  First  National  Bank  of  Butte,  plaintiff,  answered  the 
oomplaiut  of  intervention,  denying  that  after  Porter  took  pos- 
session as  assignee  that  plaintiff  accepted  the  provbions  of  said 
assignment,  or  did  anj  thing,  either  accepting  or  refusing  to 
accept  the  said  assignment;  denied  that  plaintiff  bank,  disre- 
garding the  agreement  made  with  the  defendant,  Boyce  &  Co., 
or  disr^;arding  the  fact  that  it  had  accepted  the  provisions  of 
said  deed  of  assignment,  fraudulently  caused  the  sheriff  to  take 
possession  of  the  stock  of  goods  of  defendant,  Boyce  &  Co., 
under  and  by  virtue  of  a  pretended  writ  issued  in  any  action 
whatever;  denied  that  the  assignee,  Porter,  as  assignee,  was 
acting  under  the  directions  of  the  plaintiff  bank  in  the  matter 
of  such  assignment;  denied  that  Porter,  in  disr^ard  of  the 
rights  of  the  creditors,  or  acting  in  concert  with  the  plaintiff 
bank  and  the  sheriff,  surrendered  possession  of  the  goods  to 
the  said  sheriff;  denied  that  any  writ  of  attachment  issued  in 
favor  of  the  intervener,  as  alleged,  constituted  a  lien  upon  the 
property  described.  Specific  denials  of  other  material  aver- 
ments of  the  complaint  were  also  pleaded. 

The  plaintiff  then  sets  forth  these  facts:  Tiiat  it  did  make 
an  attachment  u|K>n  the  property  of  defendant  Boyce  &  Co., 
in  tlie  first  instance,  and  subsequently  agreed  to  accept  an 
assignment  of  the  property  attached,  with  the  understanding 
that  plaintiff  was  to  be  a  preferred  creditor  in  such  assignment 
to  the  amount  of  its  claim;  that  the  defendant  Boyce  &  Co. 
made  such  assignment,  and  included  several  other  claims 
therein,  among  which  was  the  claim  of  John  H.  Curtis  for  tlie 
sum  of  about  $15,000;  that  at  the  time  of  such  assignment 
this  plaintiff  believed  that  the  claim  of  Curtis,  secured  by  such 
assignment,  was  valid,  and  honestly  owing  from  the  defend- 
ant Boyce  &  Co.  to  the  said  Curtis,  and  that  at  the  time  of 
such  assignment  plaintiff  believed  that  such  assignment  was 
honestly  and  fairly  made  by  the  defendant  for  the  purposes 
therein  set  forth,  but  subsequently  plaintiff  bank  discovered 
that  the  said  assignment  was  fraudulent  and  void,  in  this, 
^that  the  claim  of  the  said  John  H.  Curtis,  for  $15,000,  was 
fraudulent,  and  that  the  said  James  B.  Boyce  was  not  indebted 
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to  the  said  Curtis  in  said  sum,  bat  that  the  same  had  been 
fraudalently  included  in  said  assignment  for  the  purpose  of 
securing  for  the  said  Curtis  a  much  larger  sum  of  money  than 
was  actually  due  to  him  from  the  said  Boyce;  that  at  tlie  time 
of  making  said  assignment  this  plaintiff  did  not  know  of  said 
fraudulent  claim,  but  soon  discovered  the  same,  and,  as  soon  as 
the  same  was  discovered,  this  plaintiff  disavowed  aiul  dis« 
claimed  the  said  assignment,  and  reinstated  its  attachment,  as 
it  had  good  right  to  do.  Wherefore  plaintiff  prayed  judg- 
ment against  the  defendant  as  in  its  complaint  prayed  for/^ 

To  this  answer  of  plaintiff  bank  the  intervener.  Brown,  filed 
a  replication,  denying  that  the  deed  of  assignment  was  void  as 
to  the  plaintiff  bank  by  reason  of  any  fraudulent  provision 
therein  concerning  Curtis,  or  any  other  person.  The  replica« 
tion  allies  that  the  plaintiff  bank  well  knew  at  the  time  of 
making  said  assignment,  and  at  the  time  of  its  acceptance  of 
ilia  same,  all  of  the  facts  concerning  the  claim  of  the  said  Cur* 
tis,  mentioned  in  said  answer,  and  alleges  that  if  there  was  any 
fraud  in  said  assignment  relating  to  the  claim  of  Curtis,  that 
the  plaintiff  had  full  knowledge  thereof,  and  was  a  party 
thereto,  at  the  time  of  the  execution  and  acceptance  of  the 
deed  of  assignment. 

A  jury  trial  was  waived,  and  proof  was  introduced  by  the 
bank  in  relation  to  the  amount  due  by  the  defendant  Boyce  & 
Ca  under  the  terms  of  the  promissory  note. 

Upon  the  trial  the  intervener  admitted  that  the  debt,  as 
proven  by  the  bank,  was  due,  and  that  they  would  offer  no 
proof  to  reduce  the  amount  claimed.  Intervener  then  offered 
testimony  to  show  the  acts  of  plaintiff  in  first  serving  its  writ 
of  attachment,  then  accepting  an  assignment,  then  refusing  the 
assignment,  and  then  going  back  to  the  writ  of  attachment, 
and  to  prove  the  general  allegations  of  fraud  and  collusion 
between  the  assignee,  t]ie  plaintiff,  and  the  sheriff,  against  the 
rights  of  the  intervener.  The  plaintiff  bank  objected,  upon  the 
ground  that  the  matters  were  not  matters  in  intervention  at  all. 
The  court  sustained  the  objection.  An  exception  was  taken, 
and  judgment  entered  on  July  23,  1891,  in  favor  of  the  plain- 
tifiT  bank,  and  against  the  defendant  James  B.  Boyce,  Jr.,  for 
the  sum  of  $62,298.80,  together   with  costs,  amounting  to 
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$ly642.20|  taxed  against  James  R  Bojoe^  Jr.  It  was  further 
adjudged  by  the  court  tiiat  the  plaintiff  bank  have  judgment 
against  James  R  Bojce^  Jr.,  and  the  interveuori  Brown,  for 
the  further  sum  of  $3,047,  costs  incurred  hj  the  plaiutiff  bank 
since  the  fourth  day  of  March,  1891,  and  prior  to  July  16, 
1891. 

Oorbelt  &  WeHoonUi  for  Appellants. 

I.  The  court  erred  in  sustaining  the  plaintiff's  objection  to 
the  testimony  offered  by  the  intervener  in  support  of  the  alle- 
gations of  his  complaint  in  intervention,  on  the  ground  that  the 
matter  so  offered  was  not  matter  in  intervention,  and  was  irrle- 
vant,  immaterial,  and  incomjietent.  The  Montana  interven- 
tion statutes  were  copied  from  the  California  statutes,  and  tiie 
latter  were  copied  from  Louisiana.  The  two  latter  states  have, 
by  a  long  line  of  decisions,  established  that  when  pro])erly  of 
a  defendant  has  been  attached  in  a  suit,  subsequent  attacliing 
creditors  may,  by  intervention,  show  that  they  have  a  superior 
privily  in  the  attached  property  or  that  the  plaintiff  and  de- 
fendant perpetrated  a  fraud  in  combining  to  have  the  attach- 
ment issued.  (OotJMijf  of  Yuba  v.  Adama,  7  Cal.  36;  Daws  v. 
Eppinger,  18  Cal.  378;  79  Am.  Dec  184;  Horn  v.  V<Joano 
Water  Co.,  13  Cal.  62;  73  Am.  Dec.  5(>9;  Dixey  v.  Pol- 
lock,  8   Cal.  670;  ^peyer  v.  Ihmeh,  21   Cal.  280;   81  Anu 

Dec  1 67;  Coghiil  v.  MarU,  29  Cal.  673;  Pomeroy  on  Reme- 
dies and  Remedial  Rights,  §§  426-^1;  Yale  v.  Hoopea,  12 
La.  Ann.  460;  Daujeanv.  Blackder,  13  La.  Ann.  596;  Gotnet 
v.  Page,  15  La.  Ann.  108;  WhiU  v.  Hawkina,  16  La.  Ann.  26; 
Yale  V.  HoopeSy  16  La.  Ann.  311;  Ldchford  v.  Jacobs,  17  La. 
Ann.  79;  Ledda  v.  Maumue,  17  La.  Ann.  314;  Held  v.  Harris 
eon,  20  La.  Ann.  411;  Fleming  v.  Shielde,  21  La.  Ann.  118; 
99  Am.  Dec  719;  Beckworth  v.  Pierce,  22  La.  Ann.  67;  Mckel 
V.  Sieriff,  23  La.  Ann.  63;  GUlkeaon  Sloee  Oommisdon  Oo.  v. 
Bond^  44  La.  Ann.  841.)  The  order  of  procedure  in  attach- 
ment is  governed  by  the  validity  of  the  levy,  and  subsequent 
valid  liens  must  necessarily  ^take  precedence  over  those  prior 
in  point  of  time  but  wanting  in  validity.  (Bobineon  v.  Ensign, 
6  Gray,  300;  Culvers  v.  Rumseif,  6  111.  App.  598.)  A  subse- 
quent attaching  creditor  is  not  confined  to  the  same  grounds  of 
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defense  tbat  the  debtor  might  have  availed  himself  of.  (Wade 
on  Attachment^  §  220.)  If  attachment  creditors  accept  secu- 
rity, then  attacliment  shoold  be  dissolved.  {Hathaway  v.  Davi8j 
33  Gal.  161;  Beaudry  v.  Vaohe,  46  Cal.  3;  Page  v.  Latham, 
63  Gal.  75.)  And  this  is  true  no  matter  what  the  value  of  the 
security  may  be.  {Page  v.  Laiham,  9upra.)  A  creditor  who 
assents  to  an  assignment  and  accepts  the  provisions  thereof 
thereby  takes  security  for  his  debt  and  cannot  maintain  attach* 
ment.  {WUke  v.  Cdh%  64  Cal.  212;  Elbing  v.  Kirkpatriek,  6 
Mont.  119.)  Appellant  contends  that  as  to  the  plaintiff  in 
tills  action,  the  assignment  accq>ted  by  him  was  such  and 
acce)yted  under  such  circumstances  that  he  could  not  repudiate 
the  same,  or  attack  it  by  attachment.  When  an  assent  to  an 
assignment  is  given  by  a  creditor,  such  assent  operates  as  to 
such  creditor  to  confirm  the  conveyance  ab  mUio.  (Bump  on 
Fraudulent  Conveyances,  327;  Halaey  v.  Whitney,  4  Mason, 
206.)  And  a  creditor  assenting  to  a  fraudulent  assignment, 
and  accepting  under  it,  with  a  knowledge  of  the  fraud,  will  not 
be  permitted  to  attack  the  assignment  for  fraud.  (Hone  v. 
Hendriques,  13  Wend.  240;  27  Am.  Dec.  204;  Rapalee  v. 
Sewart,  27  N.  Y.  314;  SpauMing  v.  Strang,  38  N.  Y.  16; 
Adium  y.  Yard,  18  Am.  Dec.  621,  note.)  Fictitious  debts 
provided  for  by  an  assignment  will  not  make  the  assignment 
void  against  any  other  than  the  parties  to  the  fraud.  (Bump 
on  Fraudulent  Conveyances,  376.)  Any  matters  which  a  sub- 
sequent attaching  creditor  might  urge  by  a  bill  in  equity  to 
establish  the  priority  of  his  claim  may  be  urged  in  interven« 
tion.    (Pomeroy  on  JBemedies  and  Bemedial  Bights,  §  430.) 

II.  The  court  erred  in  overruling  the  intervener's  motion 
to  strike  out  the  cost  bill.  Costs  can  only  be  recovered  by  a 
strict  compliance  with  the  provisions  of  the  Civil  Practice 
Act.  {Orr  v.  Haskell,  2  Mont.  360;  Code  Civ.  Proc.,  §§  607, 
608.)  Costs  are  the  expenses  of  parties,  and  are  distinguished 
from  fees  and  costs  of  officers.  (Bouvier's  Law  Dictionary, 
^  Costs.'')  The  sheriff  cannot  charge  costs  not  mentioned  in 
the  statutes.  (O-ofut  v.  Brandt,  68  N.  Y.  106;  17  Am.  Bep. 
213;  MoKeon  v.  HarsfaU,  88  N.  Y.  430;  YeU  v.  Stevens,  48 
Gal.  690.)  Custodian's  fees  are  not  the  costs  of  a  court  officer, 
but  are  the  necessary  disbursements  of  the  plaiutiff  in  this 
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actioD.  (See  MeDermoU  ▼.  Murphy,  11  Mont.  122.)  Tbe 
judgment  in  this  action  does  not  decide  nor  settle  tlie  rights  of 
the  intervenoFy  and  makes  no  disposition  whatever  of  bis  peti- 
tion, nor  mentions  the  same,  and  therefore  the  judgment  for 
costs  against  the  intervener  is  improper  and  unauthorised. 
(See  1  Black  on  Judgments,  S  1;  Whitwdl  v.  Emory^  3  Mich. 
84;  69  Am.  Dec  220;  Mahming  Cb.  JSdnFs  Appeal^  32  Pa. 
St.  168, 160.) 

ForbU  A  Fcrbia,  for  Respondent 

L  An  intervention  in  attachment  proceedings  most  rest 
either  upon  a  good  defense  to  the  action  or  a  good  and  anterior 
claim  to  the  property  attached.  A  subsequent  attaching  cred- 
itor cannot  intervene  and  show  that  any  of  the  proceedings  of 
a  first  attachment  creditor  were  informal,  irregular,  or  even 
voidable.  These  are  the  rights  of  the  attachment  defendant, 
and,  unless  he  takes  advantage  of  them,  no  one  else  may. 
(Braum  v.  Said,  4  Mart,  N.  a,  434;  16  Am.  Dec  176,  and 
note;  Qamageran  v.  Buokt,  4  Mart.,  N.  S.,  487;  16  Am.  Dec 
186;  Firit  NaL  Bank  v.  Greenwood,  79  Wis.  269;  Ward  v. 
Howard,  12  Ohio  St  168;  Horn  v.  Volcano  WaUr  Co.,  13 
Gal.  62;  73  Am.  Dec.  669;  Drake  on  Attachments,  §  273; 
Wade  on  Attachments,  §  219.)  If  the  intervener  relies  upon 
the  fact  that  the  assignment  was  void,  that  fiict  should  have 
been  pleaded;  if,  by  some  fraudulent  conduct  on  the  part  of 
the  bank,  it  had  precluded  itself  from  claiming  the  property 
otherwise,  those  facts  should  have  been  pleaded.  But  in  tliat 
case  it  would  have  been  necessary  to  go  into  a  court  of  equity 
and  have  the  matter  properly  adjudicated  there.  Interven- 
tions are  not  intended  to  enforce  equitable  rights,  and  equities 
will  not  be  adjusted  in  such  proceedings.  (Dixey  v.  Pollock, 
supra.)  The  statute  nowhere  prohibits  an  attachment  cred- 
itor from  taking  security  after  the  attachment  is  issued,  nor 
does  it  declare  that  attachmeut  proceedings  shall  be  dismissed 
or  annulled  because  of  such  action.  Even  had  the  bank  8ue<l 
out  an  attachment  when  it  lield  security  for  its  debt,  that  would 
be  an  irregularity  of  which  only  Boyce  could  take  advantage 
The  right  to  urge  the  irregularity  is  in  Boyce  alone,  and,  being 
a  personal  right,  the  intervener  could  not  take  advantage  of 
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i^.  (Hcaxey  v.  Foster,  64  Cal.  296;  Porter  v.  PicOy  66  Cal. 
173;  citiiigy  also,  in  support  of  the  above  views:  Deevy  v. 
Gay,  5  Wall.  795;  MilU  v.  Graves,  38  111.  455;  87  Am.  Dec. 
314;  Sc/iuhman  v.  QarraU,  16  Cal.  100;  Hermauu  on  Estoppel, 
§  20.) 

IL  The  court  did  not  err  in  refusing  to  retaz  certain  of 
the  costs  against  the  interveuor.  The  fact  that  the  plaintiff 
voluntarily  allowed  a  payment  made  after  suit  begun  is  not 
attributable  to  any  defense  made  by  the  intervener.  {MoKy^ 
ring  v.  BvU,  16  N.  Y.  297;  69  Am.  Dec.  696;  Hook  v.  White, 
36  Cal.  299.)  Had  the  intervener  desired  to  plead  payment, 
in  cases  of  payment  made  after  commencement  of  actioui  it 
would  have  been  necessary  to  do  so  by  supplemental  pleading. 
{Qlasoock  V.  Aahman,  62  Cal.  493.)  The  necessity  of  these 
costs  was  passed  upon  by  the  court,  upon  the  motion  to  retax, 
and  such  as  the  court  thought  improper  were  disallowed. 
Affidavits  were  filed  by  both  contesting  parties,  and  the  court, 
by  its  judgment,  determined  what  were  legal  costs,  and  this 
should  be  conclusive  of  their  legality.  {Hoyt  v.  8dby  SmelHug 
do.  Co.,  90  Cal.  339.) 

Hunt,  J. — ^It  is  conceded  by  counsel  for  the  plaintiff  bank 
that  the  defendant  Brown  had  a  l^al  right  to  intervene  for 
the  purpose  of  trying  the  issue  between  the  plaintiff  bank  and 
the  defendant  Boyce,  as  to  the  amount  due  upon  the  note 
at  the  date  of  the  commencement  of  the  action  by  the  bank 
against  Boyce.  But  it  will  be  observed  by  the  statement  of 
the  fiicts,  that  upon  the  trial  of  the  case  the  intervener  ex- 
pressly admitted  that  the  amount  alleged  to  be  due  in  the  com- 
plaint of  plaintiff  bank,  less  a  payment  of  $1,927.60,  allowed 
as  a  credit  by  the  bank,  was  a  just  debt,  and  expressly  de- 
clined to  offer  proof  to  sustain  the  averments  of  his  complaint 
denying  such  indebtedness,  or  to  contradict  the  testimony  of 
the  officer  of  the  plaintiff  bank.  This  issue  of  fact  being  there- 
fore eliminated  from  the  case,  it  is  necessary  to  determine 
whether  or  not  the  other  facts  set  forth  in  the  intervener's 
complaint  are  sufficient  to  enable  him  to  intervene  in  the  action 
pending  between  the  plaintiff  bank  and  the  defendant  Boyce. 
We  think  not.    The  original  suit  of  the  plaintiff  bank  against 
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the  defendant  Boyce  was  still  pending  in  the  district  court, 
and  tlie  original  writ  of  attachment  which  had  been  issued  in 
that  case  was  still  in  the  hands  of  the  sheriff  of  Silver  Bow 
ooiintj,  at  the  time  of  the  second  levy  of  such  writ.  It  fur- 
ther appears  that  no  rights  intervened  between  the  first  levy 
and  the  second.  The  release  or  the  surrender  of  the  property 
seised  under  the  first  levy  at  the  time  of  the  assignment  may 
have  been  such  an  abandonment  of  a  lien  by  attachment  that 
subsequent  attaching  creditors  could  claim  prior  liens  had  they 
instituted  proceedings  to  establish  such  liens  before  the  seizure 
by  the  sheriff  under  the  second  levy.  But,  according  to  the 
facts  in  this  case,  as  they  are  pleaded,  we  are  of  opinion  that 
by  the  actual  taking  under  the  second  levy  made  by  the  sher- 
iff there  was  created  a  valid  and  sufficient  attachment  lien  in 
the  bank's  favor.  If  the  assignee  had  claimed  the  property,  or 
if  the  defendant  Boyce  had,  by  appropriate  proceedings,  ob- 
jected to  the  second  taking  under  the  original  writ  of  attach* 
ment,  different  questions  would  arise.  But,  in  the  absence  of 
fraud,  we  know  of  no  reason  which  will  prevent  a  second  levy 
by  attachment  under  an  outstanding  writ  upon  personal  prop- 
erty for  a  just  debt,  where  such  property  has  once  been  taken 
but  afterwards  surrendered  by  mistake  or  otherwise,  and  where 
no  other  rights  intervene,  and  where  the  legal  owner  inters 
poses  no  protest  against  such  second  levy.  It  follows,  there- 
fore, from  the  facts  set  forth  in  the  complaint  of  the  intervener, 
Brown,  that  after  he  had  confessed  the  debt  of  Boyce  to  the 
bank,  he  no  longer  had  an  interest  in  the  matter  of  litigation. 
He  never  claimed  to  be  interested  in  the  note;  and  the  value 
of  the  goods  seized  being  insufficient  to  more  than  satisfy  the 
lien  of  the  bank,  which  subsequent  attachment  was  good,  and 
prior  to  his,  as  intervener,  he  cannot  be  said  to  have  had  an 
interest  in  the  property  to  be  affected  by  any  judgment  that 
might  be  rendered  in  the  case. 

But  upon  another  ground  we  think  that  the  intervener  is 
precluded  from  -^ obtaining  relief.  He  does  not,  by  his  plead- 
ing, positively  affirm  the  assignment  of  Boyce  to  Porter,  be- 
cause to  do  so  would  compel  the  court  to  decide  that  he  could 
only  claim  under  its  provisions.  The  result  of  this  would  be 
tliat  his  attachment  would  fall.    Nor  does  he  repudiate  the 


15  Mont.]    F1B8T  National  Bank  v.  Boygb.  173 

afldgnment  because  he  pleads  no  fiiots  soffictent  to  make  it  void 
or  fraudalent.    True,  the  plaintiff  bank,  to  justify  its  second 
lavj,  alleges  that  the  assignment  was  fraudulent  and  void,  in 
that  the  claim  of  one  John  H.  Curtis  for  $15,000  was  not  a 
just  debt;  bat  by  replication  the  intervenor  denies  that  the 
deed  of  assignment  was  fraudulent  or  void  as  to  tlie  plaintiff 
bank  '^bj  reason  of  anj  fraudulent  provision  therein  concern- 
ing one  John  H.  Curtis,  or  any  other  person/'    Thus  the  in« 
tervenor  seeks  to  force  the  bank  into  accepting  the  provisions 
of  an  assignment  which  he«  as  a  bona  Jide  croditori  expressly 
declined  to  accept,  yet  positively  refused  to  attack.    We  think 
a  reasonable  construction  of  the  complaint  of  the  intervenor  is, 
that  by  a  fiiilure  on  his  part  to  assail  the  assignment,  he  has 
treated  it,  for  the  purposes  of  his  intervention,  as  honest  and 
fair,  and,  by  such  confession,  under  the  rule  laid  down  in  the 
case  of  JEXUng  v.  Kirfyatrick,  6  Mont.  119,  he  stands  in  no 
position  to  demand  an  attachment  i^inst  his  debtor,  or  to 
intenrene  in  the  suit  between  the  plaintiff  bank  and  defendant 
Boyce. 

The  allegation  of  collusion,  conspiracy,  and  fraud  between 
the  bank,  Boyce,  and  the  sheriff,  is  a  conclusion  not  sustained 
bjr  averments  in  the  pleading.  The  mere  Act  that  the  assignee 
was  under  the  direction  and  in  the  employ  of  the  bank  is,  by 
itself,  not  a  fraud;  nor  is  there  any  wrong  charged  against  the 
sheriff,  other  than  the  several  seizures  and  surrenders  allied 
to  be  void  and  irregular;  nor  are  there  any  facts,  other  than 
the  acta  herein  discussed,  from  which  conspiracy  or  collusion 
can  be  legitimately  inferred.  We  think  the  court  pro{)erly 
sustained  the  objection  of  the  plaintiff  bank  to  the  testimony 
oflfered,  and  that  the  intervenor  was  justly  denied  relief. 

After  judgment,  which  was  entered  July  23,  1891,  appel- 
lants, by  motions  made  to  the  court,  asked  that  all  cost  bills, 
and  more  particularly  the  cost  bill  filed  July  21st  by  the  sher- 
iff, be  stricken  from  the  record,  for  the  reason  that  no  cost  bill 
was  filed  by  plaintiff  bank,  or  by  any  other  person,  within  the 
time  provided  by  law.  A  motion  was  also  made  to  retax  costs, 
on  the  ground  that  the  plaintiff  did  not  deliver  to  the  clerk  of 
the  court,  within  two  days  after  the  decision  of  the  court,  or 
at  any  other  time,  any  menioraudum  of  its  costs  and  necessary 
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disbursements,  aud  to  vacate  and  amend  the  judgment  as  to 
costs  taxed  against  the  intervenor  upon  the  same  grounds 
mentioned  in  the  former  motion  relating  to  costs,  and  upon 
the  further  ground  that  the  sheriff's  fees  were  excessive.  The 
motion  to  retax  costs  was  sustained  in  part  and  overruled  in 
part.  The  motions  to  strike  the  memorandum  of  costs  from 
the  records  were  denied,  to  which  ruling  exception  was  duly 
taken.  Without  further  discussing  the  insufficiency  of  the 
pleading  of  the  intervenor  to  gain  a  standing  in  the  court,  or 
of  the  form  of  his  denial  on  information  and  belief  of  any 
greater  indebtedness  to  plaintiff  than  |35,000|  we  fail  to  see 
how  the  intervenor  can  escape  payment  of  costs  which  he 
directly  caused  to  be  incurred.  The  reduction  in  the  amount 
claimed  was  voluntarily  made  by  the  bank,  aud  proved  to 
have  been  a  payment  after  suit  was  commenced.  In  addition 
to  this  the  intervenor  admitted  on  the  trial  that  Boyce  &  Co. 
justly  owed  plaintiff  more  than  $62,000,  and  that  the  property 
attached  was  not  worth  more  than  f  60,000;  so  that  a  redac- 
tion of  f  1,927.60,  even  if  made  by  the  instrumentality  of  the 
intervention,  could  not  possibly  be  of  advantage  to  the  inter* 
venor. 

Appellants  next  contend  that  plaintiff  was  obliged  to  file  a 
memorandum  of  its  costs  and  sheriff  fees  as  required  by  sec* 
tion  607  of  the  Code  of  Civil  Procedure,  which  is  as  follows: 
''The  party  in  whose  favor  judgment  is  rendered,  and  who 
claims  his  costs,  shall  deliver  to  the  clerk  of  the  court,  within 
two  days  after  the  verdict  or  decision  of  the  court,  a  memo* 
randum  of  the  items  of  his  costs  and  necessary  disbursements 
in  the  action  or  proceeding;  which  memorandum  shall  be  ver» 
ified  by  the  oath  of  the  party,  or  his  attorney,  stating  that  the 
items  are  correct  and  that  the  disbursements  have  been  neces« 
sarily  incurred  in  the  action  or  proceeding.^' 

Respondent  argues  that  it  was  unnecessary  to  file  the  mem* 
orandum,  under  section  608  of  the  Code  of  Civil  Procedure: 
''But  such  memorandum  need  not  include  the  legal  fees  or 
costs  of  any  officer  of  the  court,  or  any  witness  fees  when  an 
affidavit  of  such  witness'  attendance  is  required  by  law  to  be 
made." 

Construing  these  two  statutes,  it  seems  clear  that  the  legal 
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fees  aDd  eoet8  of  anj  officer  of  the  court  need  not  be  verified 
by  the  party  or  his  attorney,  and  need  not  be  included  in  any 
memorandum  required  to  be  filed  by  the  prevailing  paity. 
{Bank  v.Neilly  13  Mont  377.)  It  is  the  intention  of  the  stat- 
utes that  officials  of  the  court  shall  file  and  be  responsible  for 
their  own  l^al  fees  and  taxable  costs;  and  unless  such  fees 
and  costs  are  correctly  charged,  a  penalty  may  be  imposed.  A 
litigant  is  relieved  from  including  them  in  his  sworn  memo- 
randum, and,  unless  he  wishes  to  assume  them  as  his  own,  and 
to  incur  the  risk  of  vouching  for  their  correctness,  the  better 
practice  is  to  omit  them.  (First  Nat.  Bank  v.  Neill^  13  Mont. 
377.) 

The  remaining  point  is  whether  a  sherijSTs  expenditures, 
such  as  rent  bills,  keepers'  fees,  gas  bills,  water  rents,  fuel  bills, 
and  such  other  disbursements  as  are  often  necessarily  made  in 
levying  attachment  writs,  are  the  officers'  legal  costs  which 
need  not  be  included  in  the  party's  verified  memorandum,  or 
are  costs  or  disbursements  which  should  be  so  included.  The 
general  practice  of  our  courts  has  been  for  sheriflB  to  tax,  as 
|)art  of  dieir  costs,  their  disbursements  in  levying  attach- 
ments upon  personal  property  and  safely  keeping  the  same. 
It  would  be  well  nigh  impossible  oftentimes  for  an  attaching 
creditor  to  keep  informed  of  the  expenditures  of  the  sherifi; 
and  to  know  whether  his  disbursements  have  been  necessarily 
made.  All  these  duties  properly  belone  to  the  sheriff,  and  in 
their  performance  his  necessary  disbursements  become  l^ally 
taxable  costs  for  which  he  is  entitled  to  be  reimbursed.  This 
view  is  reasonable  and  based  on  a  fair  interpretation  of  the 
statute  under  consideration. 

There  may  be  various  costs  and  necessary  disbursements  fre- 
quently incurred  by  parties  in  suits  of  which  no  record  would 
appear,  unless  they  were  included  in  the  verified  memorandum 
required  by  section  607;  and  it  is  such  costs  which  can  be 
recovered  by  filing  the  sworn  statement  contemplated  by  the 
statute. 

It  is  proper  to  note  that  sections  608  and  609  of  the  code 
are  taken  from  the  act  of  February  16,  1877,  which  was 
passed  after  the  decision  of  the  supreme  court  in  the  case  of 
Orr  V.  Haskell,  2  Mont.  360. 
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The  district  courts  in  tlie  case  at  bar,  revised  and  redaced 
the  sheriffs  bills,  and  ordered  a  fee  of  $26  taxed  against  him 
for  including  items  to  which  he  was  not  entitled.  This  was 
in  strict  pursuance  of  the  statutes,  and  well  illustrates  the 
application  of  the  law  holding  the  sheriff  responsible  for  £reat 
care  in  his  expeuditures. 

The  judgment  is  affirmed. 

PbhbbrtoKi  C.  J.^  and  De  Witt,  J.,  concur. 
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17  m        CLABE,   Rebpondent,  «.  BARNARD,  AppsrxAirr. 

[Submitted  January  9, 1895.    Decided  JtniiUT  14, 1896.] 


Enenam—SiaiuU  of  IfmttaMotia— 5(are  deoiijt.-^llie  sUtnte  of  limitatioDi 
begini  to  ran  againit  a  mining  claim  when  the  patent  thereto  has  been  leaned, 
and  not  from  the  date  of  the  regiater'a  receipt.  {King  t.  TkomoB,  6  Mont. 
409;  Jfoyer  t.  Caroiken,  U  Mont  974.  foUowed.) 

Appeal  from  Second  Judicial  Disiriat^  Silver  Bow  Oouniy. 

Ejectment.  Judgment  was  rendered  for  the  plainiifis 
below  by  'MlcELatton,  J.    Affirmed. 

J.  T.  Baldwin,  for  Appellant 

Forbie  &  Forbi%,  for  Respondent. 

Pembebton,  C.  J. — ^This  is  an  action  in  ejectment,  com- 
menced in  the  district  court  bj  plaiutiffs  to  recover  of  defend- 
ant the  possession  of  a  town  lot  in  tlie  city  of  Butte,  described 
in  the  complmnt  It  appears  that  the  town  lot  in  dispute  is  a 
portion  of  the  surface  ground  of  a  certain  quartz  lode  mining 
claim,  known  and  described  as  '^Gk>ld  Hill  No.  2.''  The  <]e- 
fense  to  the  action  is  the  statute  of  limitations,  the  defendant, 
in  her  answer,  alleging  that  before  the  bringing  of  this  suit 
she  had  been  in  the  adverse  possession  of  the  lot  for  more  than 
five  years  after  the  plaintiffs  had  entered  the  mining  claim 
above  mentioned,  and  obtained  the  r^ister's  receipt  therefor. 
Five  years  did  not  elapse  between  the  date  of  the  patent  and 
the  bringing  of  this  suit.    Ttie  case  was  tried  by  the  court 
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below  without  a  jury,  upon  an  agreed  statement  of  facts,  the 
only  issue  and  question  being  as  to  wliedier  the  statute  began 
to  run  at  the  date  of  the  r^ister's  receipt,  or  at  the  date  of 
tlie  patent  The  court  below  held  that  the  statute  began  to 
run  at  the  date  of  the  patent,  and  entered  judgment  for  the 
plaintiffs  for  the  possession  of  the  lot,  and  nominal  damages. 
From  this  judgment,  and  an  order  denying  a  new  trial,  this 
appeal  is  prosecuted. 

In  Khig  v.  Tlicmas^  6  Mont.  409,  this  court  held  that  the 
statute  of  limitations  did  not  commence  to  run  until  the  issu- 
ance of  the  mining  patent.  In  Mayer  v.  Carotliers^  14  Mont. 
274,  this  court  refused  to  depart  from  the  rule  announced  in 
King  V.  ThomxM^  sfupra^  and  again  held  that  the  statute  does 
not  run  against  a  mining  claim  until  issuance  of  patent.  We 
are  unable  to  discover  any  thing  in  the  facts,  circumstances,  or 
law  of  the  case  at  bar  to  distinguish  it,  in  this  respect,  from 
King  v.  Tlwrnas  and  Mayer  v.  Carot/iers,  supra;  and,  upon  the 
authority  of  these  cases,  the  judgment  of  the  court  below  in 
this  case  must  be  afiBrmed,  and  it  is  so  ordered. 

Hunt,  J.,  concurs,  basing  concurrence  upon  the  ground 
that  the  question  has  been  twice  decided  by  this  c6urt. 

De  Witt,  J. — I  concur  in  affirming  the  judgment  on  the 
ground  dare  deems  of  the  case  of  King  v.  Tlicmioa^  supra^  as  I 
concurred  in  the  judgment  in  Mayer  v.  CaivUiers,  ev/frra. 


POWERS,  Appbllakt,  v.  KLENZIE  et  ai^.  Respond- 
ents. 

[Babmitted  ZwofOMXj  10, 1895.    Decided  Jurnwy  U,  1896.] 

» 

Nov0DiT—>  F^rdM  dirededfor  de/«ncfafi<.— When  at  the  dose  of  all  the  testimony 
on  behalf  of  both  plaintiff  and  defendant  the  ooort  direota  the  jury  to  find  a 
Terdict  in  faTor  of  the  defendant,  which  ie  accordingly  done,  this  is  in  effect  a 
Judgment  of  nonsnit.  (McKay  ▼.  Railway  Oo„  18  Mont.  15;  Creek  t.  Jifc* 
ManuM,  18  Mont  152;  Jiayer  t.  Oarothen,  U  Mont.  274,  cited^l 

Bamb— Conversion — Insufficient  evidence  to  etutain  action  for. — In  an  action  for 

the  oonTenion  of  cattle  it  appeared  tliat  the  owner  of  a  number  of  beifen 

leased  them  for  fire  yean  to  the  plaintiff,  the  increaoe  to  be  diyided  between 

the  parties.    The  plaintiff,  being  in  possession  of  the  cattle  under  this  con- 
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traet,  wrote  the  owner  that  the  maet  either  take  eleTen  dollan  per  head,  or 
take  the  cattle,  as  he  could  not  winter  them.  She  waa  willing  to  accept  the 
iirat  alternatiye,  and  gare  him  reasonable  notice  thereof,  and  waited  a  reason- 
able time  for  him  to  close  the  sale,  but  he  did  nothing  towards  such  ooocli^ 
sion.  The  husband  of  the  owner,  as  her  agent,  then  took  the  cattle  and  sold 
them.  Held,  there  was  no  conyersion  of  the  property,  and  that  the  Jiuy  mn 
properly  directed  to  find  a  Terdiot  for  the  defendants. 

Appeal  from  Eighth  Judicial  Didrictf  Cascade  County. 

Action  for  oonversioD.  The  cause  was  tried  before  Ben- 
TONy  J^  and  the  defendants  had  judgment.     Affirmed. 

Donovan  A  Lyter^  for  Appellant. 

Cooper  A  JPiggoU,  for  Respondents. 

Be  Wttt,  J. — This  is  an  api^eal  from  a  judgment  rendered 
in  favor  of  the  defendants.  The  complaint  alleges  that  on 
December  4, 1890,  the  defendants  Klenzie  and  Mclnheiiy  con- 
verted one  hundred  and  six  cows  and  twenty-nine  calves,  the 
right  of  possession  of  which  was  in  plaintiff,  and  sold  the  same 
to  the  other  defendant,  Okerman.  Tiie  defendants  denied  tlie 
conversion,  and  relied  in  defense  upon  the  following  facts: 
That  on  July  11,  1889,  plaintiff  and  one  J.  M.  McLiain,  of 
Fergus  Falls,  Minnesota,  made  a  contract  by  which  McLain 
leased  to  the  plaintiff.  Powers,  one  hundred  and  sixty-five  heifers 
for  five  years.  The  contract  was  pleaded  in  full.  It  provided, 
in  detail,  for  the  care  of  the  stock  and  its  increase  by  Powers, 
and  the  division  of  the  proceeds  between  Powers  and  McLain. 
The  answer  further  sets  forth  the  death  of  MeLtiin,  and  the 
appointment  in  Minnesota  of  his  wife,  Margaret,  as  adminis- 
tratrix. It  ap()ear8  that  she  had  afterwards  married  the  de- 
fendant Klenzie,  and  he  had  acted  as  her  agent  in  the  matter 
of  the  cattle.  The  answer  pleaded  various  breaches  by  Powers 
of  the  Powers-McLain  contract;  and  also  ^^that  said  plaintid 
asked  Mrs.  J.  M.  McLain  to  be  relieved  from  all  obligations 
under  the  above-mentioned  contract,  and  of  all  care  of  the 
cattle  mentioned  therein,  all  of  which  cattle  and  stock  are  the 
same  as  me^ioned  in  the  complaint  herein;  that  in  oomplianoe 
wiih  said  request  said  H.  6.  Klenzie  took  said  cattle  described 
in  the  complaint,  and  afterwards,  to  wit,  on  the  fourth  day  of 
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December,  1890,  sold  and  delivered  the  same  to  the  said  de- 
fendant Okerman/'  On  the  trial  testimony  was  heard  on  behalf 
of  both  plaintiff  and  defendants.  At  the  close  of  all  the  testi- 
mony the  court  directed  the  jury  to  find  a  verdict  in  favor  of 
the  defendants.  This  was  accordingly  done,  and  judgment 
entered.  This  was  in  the  nature  of  a  nonsuit.  {McKay  v. 
Montana  Union  By.  Oo,^  13  Mont.  16;  Creek  v.  McManuSf  13 
Mont  162;  Mayer  v.  Garothers,  14  Mont.  274.)  If,  therefore, 
the  evidence  of  plaintiff  (or  his  evidence  aided  by  that  of 
defendants,  if  such  aid  be  found)  tended  to  prove  that  plaintiff 
was  entitled  to  the  possession  of  the  property  at  the  commence- 
ment of  the  action,  the  direction  of  the  court  to  find  for  defend- 
ants was  error,  and  the  judgment  must  be  reversed.  (Cases 
last  9upra.) 

The  plaintiff,  Powers,  being  in  possession  of  the  cattle  under 
the  contract  above  mentioned,  wrote  to  Mrs.  McLain,  who  had 
then  become  Mrs.  Klenxie,  the  following  letter: 

"Nbihabt,  Sept.  26,  '89. 
*'  Mrs.  J.  MoLain,  FerguB  Folia,  Minn,, 

^'Dbab  Madam:  You  promised  to  write  to  me,  and,  as  you 
did  not,  I  take  the  liberty  to  write  to  you  about  the  cattle. 
You  have  got  to  do  one  thing  or  another — ^take  my  offer  of 
eleven  dollars  a  head,  or  come  and  take  the  cattle,  and  pay  me 
for  my  trouble.  All  the  calves  and  cows  are  poor.  There 
was  eighteen  inches  of  snow  fell  on  the  6th,  and  it  is  not  all 
gone  off  yet.  •  I  have  not  got  enough  of  hay  to  feed  the  calves 
alone  the  cows  this  winter.  I  want  you  to  write,  and  let  me 
know  what  you  are  going  to  do  at  once.  If  I  could  get  the 
cattle  inside  of  thre^  weeks,  I  can  butcher  them,  and  get  my 
money  back;  if  I  cannot  get  them  inside  of  that  time,  I  do 
Dot  want  them  at  all,  because  after  that  the  cattle  will  start  to 
get  poor.  You  will  not  let  me  move  them.  There  is  no  feed 
on  their  old  range,  and  they  will  all  die  this  winter. 

"Yours  respectfully, 

"Michael  Powebs." 

Shortly  after  receiving  this  letter  Mrs.  Klenzie  came  to 
Neihart  with  her  husband,  Klenzie,  the  defendant  herein,  and 
saw  Powers.  Mrs.  Klenzie  0^61*611  Powers  the  cattle  for  eleven 
dollars  per  head.     Powers  testified  as  to  this:  "I  did  not  have 
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the  monej  to  buy  them,  but  said  if  I  oould  raise  the  monej 
I  might  give  that  for  them.  I  made  do  effort  to  raise  the 
money.''  Mrs.  Elensie  then  waited  for  some  two  or  three 
weeksi  and  Powers  had  done  nothing  towards  taking  the  stock 
at  the  price  mentioned,  or  under  any  other  conditions.  The 
season  had  tlien  reached  the  4th  of  December.  Powers  had 
told  her  that  he  had  no  hay  to  winter  either  the  cows  or  the 
calves.  She  then,  by  her  husband  and  agent,  rounded  up  (he 
cattle,  and  sold  and  delivered  them  to  the  defendant  Okerman. 
This  action  is  brought  by  Powers  against  Mrs.  Kleiizie's  hus- 
band and  the  herder  and  Okerman. 

There  was  much  testimony  uix>n  the  trial  as  to  the  care,  or 
lack  of  care,  of  the  stock,  and  much  other  matter  that  is  not 
now  here  material. 

The  above  recited  facts  appear  clearly  and  unquestioned. 
We  are  of  opinion  that  they  conclusively  show  that,  after  Mrs. 
Klenzie  had  taken  and  sold  the  stock  to  Okerman,  plaintiff 
had  no  right  of  possession  in  them.  He  had  peremptorily 
told  Mrs.  Klenzie,  by  letter,  that  she  must  take  his  offer  of 
eleven  dollars  per  head,  or  she  must  come  and  take  the  cattle, 
as  he  could  not  winter  them.  She  was  willing  to  accept  his 
offer  of  eleven  dollars,  and  gave  him  seasonable  notice  of  her 
dis)K)sition  in  this  respect,  and  a  reasonable  time  for  him  to 
consummate  that  proposition.  He  did  not  even  make  an  effort 
to  conclude  that  trade.  Then,  the  winter  being  at  hand, 
and  Powers'  pro|x>sition  not  being  withdrawn,  Mrs.  Klenzie 
acted  upon  the  other  alternative  presented  by  Powers'  letter 
and  took  the  cattle.  That  certainly  terminated  Powers'  right 
of  possession,  and  he  should  not  be  allowed  to  maintain  his 
action  for  conversion,  as  was  correctly  held  by  the  district 
court. 

There  may  be  some  questions  left  between  Mrs.  Klenzie 
and  Powers  as  to  a  settlement  of  accounts  under  the  contract. 
Powers  made  some  claims  for  services  in  regard  to  the  cattle, 
and  Mrs.  Klenzie  made  claims  as  to  loss  of  part  of  the  cattle. 
But  those  matters  have  not  to  do  with  the  question  of  right  of 
possession,  as  settled  by  the  dealings  of  the  parties,  oommenc- 
ing  with  Powers'  letter,  and  ending  by  Mrs.  Klenzie  taking 
possession  of  the  stock. 
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Appellant's  coousel  also  raise  some  questions  as  to  Mrs. 
Eleuzie  being  a  foreign  administratrix^  and  not  having  taken 
out  in  this  state  ancillary  letters  of  administration.  But  that 
question  was  never  raised  between  the  parties.  Powers  always 
dealt  with  Mrs.  Elenzie  as  being  the  owner  of  the  stock.  He 
made  his  propositions  to  her  as  such,  and  recognized  her  as  the 
owner  in  every  transaction  in  regard  to  the  cattle.  It  is  our 
opinion  that  the  judgment  of  the  district  court  siiould  be 
affirmed,  and  it  is  so  ordered. 

Affirmed. 

Pembebton,  C.  J.,  and  Hunt,  J.,  concurred. 


ENT. 

[Sabmitted  Jannary  11, 1896.    Decided  Jannury  U,  189S.] 

TiMLDiaQ—A99ignment  for  berufit  of  credUors—FiUng  of  inoentory  by  assigMO^-^ 
A  complaint  in  an  action  against  an  assignee  for  the  benefit  of  creditors  and 
his  assignors,  which  alleges  merely  that  the  plaintiff  is  informed  and  beUeves 
that  the  assignee  has  not  made  an  inventory,  does  not  set  np  sufficient  matter 
entitliug  the  plaintiff  to  a  decree  that  the  'assignee  make  and  file  such  inyen- 
tory, 

BAME—Same^Innafflciency  ofcomplaifU^Dfposit  of  money  in  bank  by  asngnee.^- 
A  complaint  in  such  action  alleging  merely  that  a  designated  bank  is  a  large 
'  creditor  of  the  assignors,  and  tiiat  it  offers  to  remit  certain  interest  on  their 
account,  if  the  assignee  will  deposit  his  coUections  with  the  bank,  bat  not 
alleging  that  he  is  not  depositing  the  fnnds  in  such  bank,  does  not  warrant « 
decree  requiring  him  to  so  deposit  them. 

B»MEr-8ame^0rder  requiring  assignee  to  give  bond,— A.  complaint  in  an  action 
against  an  assignee  and  his  assignors,  which  contains  no  aUegation  whatever 
of  the  assignee's  financial  condition,  nor  any  statement  tbat  he  is  not  amply 
able  and  willing  to  account  for  all  of  the  assets  Of  the  assignment,  does  not 
entitle  the  plaintiff  to  an  order  requiring  the  assignee  to  give  bond  for  the 
faithful  discharge  of  his  duties  as  amugnee. 

BAM^^Same—Prfferences— Clerical  error  in  assignment. — ^Where,  in  $n  action 
agidnst  an  assignee  and  his  assignors,  it  appears  that  the  assignment  is  made 
with  preferences,  and  refers  to  "  Schedule  A,"  annexed,  as  oontaining  the  pref* 
erences,  whereas  the  fact  is  that  the  schedule  of  preferences  annexed  is  called 
•<  B*»  instead  of  "A,**  but  there  is  only  one  schedule  annexed  or  referred  to  in 
the  assignment,  this  is  to  be  regarded  as  purely  a  clerical  error,  wholly  imm^ 
terial,  and  does  not  entitle  the  plaintiff  to  an  order  requiring  the  assignee  to 
pay  the  creditors  pro  rata,  instead  of  by  preferences. 

I^Axa—Same^Order  Jlodng  compensation  of  nssignee.—A  eomplaint  in  an  action 
against  an  assignee  and  hiB  assignors  which  alleges  merely  that  the  plaintiff 
l»  informed  that  the  assigtiee  stated  that  he  had  accepted  the  assignment  for 
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fhe  porpoM  of  maUng  laoh  proflti  m  were  poieible,  does  not  entitle  the 

plftintiff  to  an  order  fixing  the  oompeniation  of  the  Msignee  at  sume  reaion* 

able  sum. 
BAXE^Same^FrawltiUni  OMi^nMiil.— A  creditor,  in  an  action  against  an  aeignee 

and  his  assignors,  cannot  ask  the  court  to  enforoe  the  assignment  in  all  respects 

except  in  one  particnlar  as  to  preferences,  and  at  the  same  time  claim  that  the 

assignment  is  frandnlent  as  to  creditors. 
8am.— The  prayer  of  an  equity  pleading  does  not  conclude  the  pleader,  and  be 

may  haTe  such  relief  as  he  ahowi  himself  entitled  to.    (Davis  t.  DavU,  9 

Hont  367.) 

Appeal  fi'omltrd  Judicial  Dishnd,  Lewis  and  Clarke  County. 

AcnoN  against  an  assignee  for  the  benefit  of  creditors  and 
his  assignors.  A  demurrer  to  the  complaint  was  sustained  bj 
Hunt,  J.    AflSrmed; 

OuUen,  Sanders  A  ShdUm,  and  J.  M.  Oameids^  for  Appel- 
lant, 

L  An  assignment  for  the  benefit  of  creditors  is  a  trust,  and 
the  most  appropriate  remedy  for  enforcing  the  performance  of 
all  trusts  is  to  be  found  in  a  court  of  equity.  {Bird  Cong.  Soe. 
y.  Trudees,  23  Pick.  148.)  The  trusts  arising  under  general 
assignments  for  the  benefit  of  creditors  are,  in  a  peculiar 
sense,  the  objects  of  equity  jurisdiction.  (1  Story  on  Equity 
Jurisprudence,  §§  1037-39, 1057;  Varet  v.  New  York  Ins.  Co., 
7  Paige,  560;  Oot«e  v.  Frathing1\am,  97  N.  Y.  105;  FUoh  v. 
Workman,  9  Met.  517;  Wright  v.  Henderson,  7  How.  (Miss.) 
639;  Qark  v.  WUson,  77  lud.  176;  Ward  v.  Lewis,  4  Pick. 
518;  Durham  v.  Hall,  67  Ind.  123;  Oeisse  v.  BeaU,  3  Wis. 
367;  Willard  on  Equity  Jurisprudence,  616;  Untied  Stales  v. 
Howland,  4  Wlieat  108.)  One  of  the  earliest  duties  of  an 
assignee  is  to  ascertain  the  extent  and  particulars  of  the 
assigned  property  (Burrill  on  Assignments,  §  375;  1  Am. 
&  Eng.  Ency.  of  Law,  876);  and  he  must  keep  an  account  of 
his  trust,  {a-am  v.  JUitchelf,  1  Sand.  Ch.  266.)  A  valid 
assignment  accepted  by  the  assignee  vests  the  property  in  him; 
but  before  he  can  proceed  to  carry  out  the  trust  he  must  give 
a  bond.  (1  Am.  &  Eng.  Ency.  of  Law,  874.)  It  is  the  prov- 
ince  of  the  court  to  pronounce  upon  the  legal  eCTect  of  a  pro* 
vision  in  an  assignment  (See  Cunningham  v.  Freeborn,  3 
Paige,  657.)    And  in  accordance  with  equity  rules  this  court 
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should  take  cognicanoe  of  the  compensation  the  assignee  is 
entitled  to,  and  restrict  it  to  sach  reasonable  sum  as  the  court 
should  adjudicate  to  be  just  and  proper  for  his  services  in  and 
about  the  trust.  {Oeisae  v.  Beall,  supra;  Manning  v.  i/a7i- 
^ng^  1  Johns.  Ch.  627;  Meackam  v.  Steaima,  9  Paige,  398.) 

II.  The  demurrer  should  have  been  overruled,  and  not  sus- 
tained, because  it  is  general,  admitting  the  truth  of  all  relevant 
material  facts  that  are  well  alleged  in  the  complaint.  (Steven- 
son V.  MaUeson,  13  Mont  108;  Boley  v.  Chiswold,  2  Mont. 
447;  Hartman  v.  Smithy  6  Mont.  295.)  And  if  there  are  such 
facts  set  forth  sufficient  to  constitute  one  good  cause  of  action 
the  ruling  of  the  court  below  was  wrong.  {Collier  v.  Ervin, 
2  Mont.  335.)  It  is  not  necessary  to  allege  that  the  assign- 
ment was  made  to  hinder,  delay,  or  defraud  creditors,  where 
facts  showing  fraud  are  well  set  forth  {Rathbone  v.  Ih>d,  9 
Wash.  162);  nor  is  it  necessary  to  pray  in  so  many  words  that 
the  assignment  be  declared  void,  if  the  allegation  and  theory 
of  the  complaint  authorize  such  relief.  (Gillett  v.  Qark,  6 
Mont  190;  Leopold  v.  Silverman,  7  Mont.  266,  282;  Dame  v. 
Davie,  9  Mont  267,  275;  Arnold  v.  Sinclair y  11  Mont  556, 
566;  28  Am.  St  Bep.  489.)  From  the  good  all^ations  of 
the  complaint  it  appears  that  the  deed  of  assignment  is  fraudu- 
lent on  its  face  as  to  the  matter  of  preferred  creditors  (cit- 
ing, to  this  point,  McOuUoh  v.  Piice,  14  Mont  320;  43  Am. 
8t  Bep.  637;  Marks  v.  Bradley,  69  Miss.  1-12;  Burrill  on 
Assignments,  §§  179,  180,  240;  Davis  v.  Howell,  33  N.  J.  Eq. 
72;  (/Ndl  V.  iSWmon,  25  How.  Pr.  246;  Chllomb  v.  Baldwell, 

16  N.  Y.  484;  Wilson  v.  R^etison,  21  N.  Y.  587;  Schuster 
V.  Rader,  13  Col.  329,  336;  Forbes  v.  Scannell,  13  Cal.  243, 
288);  and  the  deed  of  assignment  is  fraudulent  by  reason  of 
matter  well  alleged  dehors  the  deed  in  connection  with  matter 
on  its  face,  such  as  the  secrecy  of  the  assignment,  the  confusion 
in  the  letter  of  the  schedule  of  creditors,  the  omission  to  dis- 
tinguish between  firm  and  individual  creditors,  the  absence 
of  a  schedule  or  inventory  of  assets,  firm  or  individual,  etc. 
(Burrill  on  Assignments,  §§  295,  316;  2  Pomeroy's  Equity 
Jurisprudence,  543;  Comp.  Stats.,  §  229.)  The  court  below 
had  jurisdiction  and  should  have  retained  the  case.  Fraud 
was  well  pleaded,   the  creation  of  a  trust  and  acceptance 
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thereof  was  well  alleged,  and  those  are  matters  of  which  equity 
entertains  jurisdiction.  (Burrill  on  Assignments,  §  292;  Ameri' 
can  Ex.  Bank  v.  Inloea^  7  Md.  380,  388;  2  Pomery's  Equity 
Jurisprudence,  §  994;  Oresham  v.  Croaaland,  69  Ga.  270,  278.) 
Tiie  preference  of  creditors  is  void  and  should  be  set  aside^  if 
the  deed  of  assignment  be  otherwise  valid.  Many  of  the  states 
prohibit  such  preferences  by  statute,  except  as  to  wage-eameis, 
and  '^many  of  our  most  enlightened  judges  have  regretted  that 
the  principle  of  permitting  an  insolvent  to  make  a  voluntary 
assignment  of  his  property,  and  to  give  preferences  in  any 
way,  should  ever  have  been  adopted.''  (Walworth,  Chancellori 
in  Boardman  v.  Hcdliday,  10  Paige,  223,  228;  Burrill  on 
Assignments,  §  127;  approved  in  Orubbs  v.  Morris,  103  Ind. 
166;  Riggs  v.  Murray,  2  Johns.  Ch.  667,  677;  Cunningham  v. 
Freeborn,  11  Wend.  240,  266;  Burd  v.  Smitli,  4  Dall.  76;  Pinr 
gree  v«  Comsloch,  18  Pick.  46,  61;  AiMnson  v.  Jordon,  6  Ohio, 
293;  24  Am.  Dec.  281;  Barker  v.  Hall,  13  N.  H.  298;  Peci 
V.  Merrili,  26  Vt.  686;  Pierwn  v.  Manning,  2  Mich.  445; 
Nichohv.  McEwen,  17  N.  Y.  22;  Goodrich  v.  Dovma,  6  Hill, 
438;  Barney  v.  Ofiffin,  2  N.  Y.  366;  Oram  v.  Mitohdl,  1  Sand. 
CI).  251;  Nicholeon  v.  LeatnU,  4  Sand.  262,  280;  Post  v. 
Burdick,  12  Barb.  168,  176.)  ''One  of  the  merits  of  the 
common  law  is  that  it  has  capacity  to  reach  the  ends  of  justice 
by  the  shortest  paths."  (Dickeraon  v.  Oolgrove,  100  U.  S.  678, 
684.)  ''Flexibility  apd  capacity  for  growth  and  adaptation  is 
the  peculiar  boast  and  excellence  of  the  common  law."  (Hut' 
tado  V.  California,  110  U.  S.  616,  630;  Pierce  v.  Proprietors 
etc,  10  R.  I.  227,  240;  14  Am.  Rep.  667.)  Tins  expansive 
common  law  is  the  law  of  Montana  and  of  this  case^  if  the 
assignment  be  assumed  to  have  been  made  bona  fde,  and  the 
preferences  in  the  assignment  should  be  set  aside. 

Thomas  O.  Bach,  and  Walsh  A  Newman,  for  Respondent. 

I.  An  assignee  for  the  benefit  of  creditors  should  make  an 
inventory,  and,  upon  request,  should  allow  an  inspection  of 
the  inventory  and  even  give  a  copy,  and,  upon  request  reason- 
ably made,  show  to  every  one  interested  the  state  of  the  trust* 
But  until  such  a  request  has  been  made,  and  a  refusal  to  grant 
the  request  has  been  given,  a  creditor  is  not  entitled  to  relief 
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in  equity^  when  he  might  have  what  he  wishes  by  the  mere 
askiug.  (See  Bushndl  v.  MeCauley,  7  Cal  421.)  And  the 
same  aigumeut  applies  to  that  portion  of  the  complaint  oon- 
oeniing  the  deposit  of  money  in  the  Montana  National  Bank. 
And  whether  there  was  or  was  not  an  inventory,  and  espe- 
cially whether  there  was  one  available  for  the  creditors,  are 
matters  of  which  tlie  plaintiff  could  have  obtained  knowledge, 
and  his  allegation  under  those  circumstances  should  have  been 
positive.  {Snow  v.  Halstead,  1  CaK  369;  Hoke  v.  Fei'due,  62 
Cal.  646;  San  Frandsoo  Oa%  Co.  v.  San  Franeisoo,  9  Cal.  463; 
Jones  V.  Cowtee,  26  Ala.  612;  Cameron  v.  Abbott,  30  Ala.  416.) 
As  to  the  requirement  of  security,  no  cause  of  action  is  staled,, 
because  the  insolvency  of  Steele  is  not  alleged,  nor  is  it  even 
alleged  that  the  plaintiff  is  informed  and  believes  that  Steele  is 
insolvent.  The  mere  fact  that  he  is  not  worth  as  much  as  the 
amount  of  assets  held  by  him  is  not  cause  for  his  removal. 
(See  MandeoUU  v.  MandeviUej  8  Paige,  476.)  And,  unless 
some  cause  is  shown  by  the  statement  of  a  fact,  no  bond  can 
be  required. 

IL  Whatever  fraud  there  may  be  in  an  assignment,  the  only 
person  who  can  attack  it  is  a  creditor,  and,  if  he  elects  to  affirm 
it,  with  a  full  knowledge  of  all  the  circumstances,  he  is  estopped 
from  afterwards  impeaching  it  (See  Bapalee  v.  Stewart,  27 
N.  T.  311;  Aberlee  v.  SckUehenmeir,  61  Minn.  1;  Hoisey  v. 
66  Chew,  Md.  666;  OnUirio  Bank  v.  Boot,  3  Paige,  478;  PraU 
v.  Adams,  7  Paige,  618,  641;  Borne  Exchange  Bank  v.  Eatnes^  1 
Keyes,  692;  Bishop  v.  OoUKn,  28  Vt.  72;  Watson  v.  Watson,  128 
Mass.  162;  Bailey  v.  Harvey,  136  Mass.  174.)  And  the  only 
creditor  who  can  attack  an  assignment  in  a  court  of  equity  is 
one  who  has  reduced  his  claims  to  judgment,  and  shows  by  his 
complaint  that  he  has  such  judgment,  and  has  issued  execution 
which  has  been  returned  ^^ nulla  bonaJ^  (Smith  v.  Railroad 
0>.,  99  U.  S.  398;  Jones  v.  Oreen,  1  Wall.  330;  Ttoell  v. 
Tteell,  6  Mont.  19;  AdsU  v.  Butler,  87  N.  Y.  686,  690;  Bur- 
rill  on  Assignments,  §  464;  Sclturier  v.  Bade,  13  Col.  329; 
Straight  v.  Junk,  69  Fed.  Bep.  321;  National  Tube  Works  v. 
Ballou,  146  U.  a  617;  Taylor  v.  Bowker,  111  U.S.  110,  111.) 
The  dee  1  of  assignment  conveys  all  the  proi>erty  of  the  assign- 
crs,    A  similar  deed  was  upheld  by  the  supreme  court  in 
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MeOuUoh  y.  IMce,  mpra,  and  it  is  the  form  of  deed  of  assigii- 
ment  that  has  always  been  used  io  this  state  and  in  the  terri- 
tory prior  to  its  admission.  In  Forbei  v.  Soanndl,  tupra^  one 
of  the  partners  made  an  assignment  of  all  his  individual  prop- 
erty and  the  property  of  the  firm,  and  directed  that  his  indi- 
vidual debts  and  the  firm  debts  be  paid  pro  rata,  and  the 
court  upheld  the  assignment.  (See  1  Liudley  on  Partnership, 
334;  Bates  on  Partnership,  §  824;  Story  on  Partnership,  §  358; 
Krueger  v.  Speiih,  8  Mont.  482;  Gue  v.  Beauregard,  99  U.  S. 
119;  FUgpatriok  v.  Flamiigan,  106  U.  S.  648;  Sdmidlapp  v. 
Currie,  65  Miss.  597;  30  Am.  Bep.  530.) 

Bb  Witt,  J. — ^The  defendant,  Steele,  is  an  assignee  for  the 
benefit  of  the  creditors  of  Hanley  and  Carter.  The  plaintiff, 
Kleinschmidt,  is  a  creditor  of  Hanley  and  Carter.  Plaintifi 
brought  this  action  in  the  district  court  against  the  assignee 
and  the  assignors.  A  demurrer  to  the  complaint  was  sus- 
tained, on  the  ground  that  the  same  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  appeal  is  taken  from 
the  judgment. 

DifiTerent  counsel  for  plaintiff  and  appellant  appear  in 
this  court  than  in  the  district  court,  and  there  is  not  entire 
harmony  in  their  views  as  to  the  nature  of  the  action  or  the 
relief  which  plaintiff  shows  himself  entitled  to  under  the  alle- 
gations of  his  complaint.  But  we  will  first  examine  the  prayer 
of  the  complaint  and  ascertain  whether  matter  is  set  up  in 
that  pleading  entitling  the  plaintiff  to  the  relief  asked  in  the 
prayer.    The  prayer  is  as  follows: 

<<  Wherefore  plaintiff  prays,  on  behalf  of  himself  and  the 
other  creditors  of  said  firm,  that  the  above-named  assignee, 
A.  J.  Steele,  be  required  to  forthwith  make  and  file  in  this 
court  a  schedule  of  the  assets  of  said  assignors  which  have 
come  into  his  hands;  2.  That  he  be  required  to  give  bonds  in 
such  sum  as  may  be  fixed  by  this  court,  and  to  such  (lerson  as 
the  court  may  designate,  for  the  faithful  discharge  of  his  duties 
as  assignee;  3.  That  he  be  required  to  de{)osit  in  the  Montana 
National  Bank  of  Helena,  Moutana,  such  moneys  as  he  re- 
ceives as  assignee;  4.  That  the  court  interpret  the  meaning 
and  significance  of  said  assignment,  and  by  an  order  authorijoe 
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said  Steele  to  pay  the  creditors  of  said  firm  j>ro  rcUa  in  accord- 
auce  with  the  amounts  of  their  several  claims,  and  that  the 
court  further  declare  that  there  are  no  valid  preferences  men* 
tioned  and  specified  in  said  assignments;  6.  For  such  other 
and  further  relief  as  to  the  court  may  seem  meet  and  equitable 
in  the  premises;  6.  That  the  court  take  immediate  jurisdiction 
and  cognizance  of  this  assignment,  and,  by  proper  orders 
entered  from  time  to  time^  as  above  set  forth,  equitably  admin- 
ister upon  the  rights  of  the  parties  iuteresled  in  the  assets  of 
the  said  assignors/' 

As  to  the  first  item  of  the  prayer,  that  the  assignee  should 
be  required  to  make  a  schedule  of  inventory  of  the  assets:  the 
only  matter  in  the  complaint  upon  this  subject  is  the  statement 
that  the  plaintiff  is  informed  and  believes  that  the  assignee  has 
not  made  an  inventory.  It  is  not  alleged,  even  on  information 
and  belief,  that  no  inventory  has  been  made.  It  is  not  alleged 
(nor  is  it  even  alleged  that  plaintiff  is  informed  and  believes) 
that  it  had  been  requested.  All  that  appears  is  that  plaintiff 
had  some  information,  which  he  believed,  that  the  inventory 
was  not  made.  He  could  easily  have  verified  his  information. 
He  can  scarcely  expect  the  court  to  set  its  machinery  in  motion 
to  do  for  him  that  which,  for  all  that  appears,  may  have  been 
already  done,  and  which,  in  any  event,  he  could  have  had  for 
the  asking. 

The  same  views  may  be  expressed  as  to  the  plaintiff's  prayer 
that  the  assignee  deposit  all  moneys  which  he  collects  in  the 
Montana  National  Bank.  It  appears  by  the  complaint  that 
the  Montana  National  Bank  was  a  lar^e  creditor  of  Hanley  & 
Co.,  and  that  the  bank  offered,  in  effect,  to  remit  certain  interest 
on  their  account  if  the  assignee  would  deposit  his  collections 
with  the  bank.  The  complaint  does  not  state  that  the  assignee 
18  not  so  depositing  them  already. 

The  plaintiff  asks  that  the  assignee  be  required  to  give  a 
Ixiiid.  But  the  allegations  in  support  of  this  prayer  are  in 
about  the  same  condition  as  those  above  discussed.  There  is 
no  allegation  whatever  of  the  assignee's  financial  condition,  nor 
any  statement  that  he  is  not  amply  able  and  willing  to  account 
for  all  of  the  assets  of  the  assignment. 

Ab  to  the  fourth  item  of  the  prayer  plaintiff  wishes  the 
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assignmeDt  interpr^ed,  and  that  the  oourt  order  Steele  to  pay 
the  creditors  pro  rata  instead  of  by  prefereuoes.  This  prayer 
is  based  upon  the  fact  that  the  assignmeut  is  made  with  prefer- 
enoesy  and  refers  to  the  schedule  *'A''  annexed  to  the  assign- 
ment, which  contains  the  preferences,  whereas,  the  fiict  is  that 
the  schedule  of  preferences  annexed  is  called  '^B"  instead  of 
'^A'^  But  there  is  only  one  schedule  annexed  to  the  assign- 
ment, or  referred  to  therein,  and  there  is  no  possibility  of  mis- 
taking what  the  schedule  is.  This  we  believe  is  purely  a 
clerical  error  and  wholly  immaterial,  and  by  no  possibility 
misleading  to  any  one. 

We  do  not  think  that  the  complaint  shows  ground  for  grant- 
iug  any  of  the  relief  set  out  in  the  prayer. 

But  the  prayer  of  an  equity  pleading  does  not  oonclnde  the 
pleader,  and  he  may  have  such  relief  as  he  shows  himself 
entitle<l  to.    {Davis  v.  Davis,  9  Mont  267.) 

Counsel  now  call  our  attention  to  other  matters  in  the  com- 
plaint which  they  claim  entitle  plaintiff  to  relie£  One  is  that 
the  court  fix  the  compensation  of  the  assignee  at  some  reason- 
able sum.  This  they  ask  because  the  complaint  alleges  that 
plaintiff  is  informed  that  the  assignee  stated  that  he  had  ac- 
cepted the  assignment  for  the  purpose  of  making  such  profits 
as  were  possible.  There  is  no  showing  that  the  assignee  stated 
that  he  intended  to  make  any  unjust  or  wrongful  profits,  or 
that  he  threatened  to.  In  fiict  there  is  no  all^ation  about  it 
at  all.  There  is  nothing  but  the  all^atiou  that  plaintiff  is 
.informed  that  the  assignee  made  this  statement.  And  he  does 
not  even  say  tliat  he  believed  tliis  information. 

There  is  much  in  the  brief  and  argument  of  the  later 
counsel  in  this  case  to  the  effect  that  the  complaint  shows  tliat 
the  assignment  was  fraudulent  We  do  not  concede  that  the 
complaint  makes  such  a  showing,  but,  without  discussing  that 
matter,  the  fact  is,  that  the  plaintiff  stands  upon  the  assign- 
ment, he  affirms  it,  and  asks  to  have  it  administered  and  car- 
ried  out.  As  noted  above,  he  wishes  an  inventory  filed,  a  bond 
given,  compensation  fixed,  and  he  wishes  to  have  a  pro  rata 
share,  without  preferences,  as  set  out  in  the  assignment.  He 
certainly  cannot  ask  the  court  to  enforce  the  assignment  in  all 
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respects  bat  in  one  particalar,  and  at  the  same  time  claim  that 
it  was  fraudulent 

We  are  satisfied  that  the  complaint  does  not,  in  any  respecfi 
state  a  cause  of  action  against  either  the  assignee  or  the  assign- 
on.    The  judgment  is  therefore  affirmed. 

AffimecL 
P£MBEBTON,  C.  J.,  concurs. 

Mr.  Justice  Hunt,  having  tried  this  case  as  district  judge, 
does  not  participate  in  this  decision. 


GREEN  MOUNTAIN  STOCK  RANCHING  COM- 
PANY, Appellakt,  v.  savage,  County  Tbeasuber, 
BT  al..  Respondents. 

[Sabmittod  December  11,  ISM.    Decided  Jeanary  21, 1896.] 

PiiXADixo — Stffflciency  of  oomplaini— Action  to  enjoin  tax  eoUection.^In  ftn  action 
against  a  county  treainrer  and  the  trusteea  of  a  school  district,  brought  to 
enjoin  the  collection  of  a  special  school  tax  leyied  by  such  district  on  the 
plaintifTs  proper^,  the  complaint  alleged  facts  in  relation  to  the  organization 
of  such  diatrict  which,  if  true,  showed  tiiat  it  neyer  had  any  legal  existence. 
EM,  that  a  oanae  of  action  waa  sufficiently  stated,  and  that  the  court  erred  in 
dismiming  the  complaint. 

SAME^Same—Action  by  corporcUion. — Where  a  corporation  sues  to  enjoin  the  col- 
lection of  a  special  school  tax,  and  •alleges  in  the  complaint  tbat  its  principal 
place  of  business  is  not  within  the  school  district  which  levied  such  tax.  and 
for  this  reason  it  was  not  subject  or  legally  liable  to  taxation  in  and  by  such 
district,  the  complaint  states  a  cause  of  action,  and  its  dismiMud  is  error. 
(WoolnuM  T.  &<uringer,  %  Monk  406;  CoOier  t.  Enin,  3  Mont  556,  cited.) 

Appeal  from  the  Seventh  Judicial  Didinot,  Custer  County. 

Action  to  enjoin  the  collection  of  special  school  taxes. 
Judgment  was  rendered  for  the  defendants  below  by  Milburn, 
J.     Reversed. 

Middleton  &  Ughl^  for  Appellant 

After  the  plaintiff  has  rested,  the  defendant's  motion  to  dis- 
miss the  case  and  for  a  verdict,  on  the  ground  that  the  com- 
plaint did  not  state  a  cause  of  action,  comes  too  late,  even  if 
well  taken  in  point  of  law.  {Hogan  v.  ShuiHy  11  Mont.  498.) 
The  jurj  by  their  verdict  found  that  the  Island  ranch  of  the 
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plaiutiff  18  on  an  island  in  the  Yellowstone  river,  and  the 
north  boundary  of  school  district  No.  4  is  such  river.  Fur- 
ther,  the  court  takes  judicial  notice  of  the  fact  that  the  Yellow- 
stone river  is  a  navigable  stream.  (Comp.  Stats.,  div.  1, 
§  643;  People  v.  Canal  Appraisers,  33  N.  Y.  461.)  Rivers 
are  navigable  in  law  which  are  navigable  in  fact.  (77i6  Mori' 
tello^  20  Wall.  430.)  The  fact  that  a  river  is  sometimes  innavi- 
gable cannot  affect  its  navigability  at  other  times  {Ndson  v. 
Leland,  22  How.  48;  16  Am.  &  Eng.  Eucy.  of  Law,  243); 
and,  where  a  navigable  stream  forms  the  boundary  of  a  district, 
the  margin  of  the  stream  forms  the  boundary,  and  the  district 
will  not  include  islands  within  the  stream.  (2  Am.  &  Eng« 
Eucy.  of  Law,  504.)  The  court  made  no  findings  of  fact  or 
of  law,  but  in  effect  sustained,  after  trial  and  verdict,  a  demur* 
rer  to  the  plaintifi^'s  complaint,  which  was  error.  {Hogan  v. 
ShuaHy  11  Mont.  498.)  Assuming  that  the  plaintiff^  was  with- 
out school  district  No.  4,  the  actiou  of  the  board  of  trustees 
of  that  district  in  posting  notices  for  holding  an  election  for 
voting  a  special  tax,  the  posted  notices  of  trustees  of  tlieir 
meeting  as  a  board  of  equalization  was  not  binding  upon  the 
plaintiff*,  for  the  reason  that  a  notice  by  publication  is  never 
binding  on  those  without  the  territory  and  beyoud  the  juris* 
diction  of  the  officers  making  the  notice  by  publication.  (16 
Am.  &  Eng.  Eiicy.  of  Law,  811;  St.  Paul  v.  MeniUf  7  Minn. 
258;  Cooley  on  Taxation,  529;  Board  of  Commrs.  v.  Searight 
Cattle  Co.,  3  Wyo.  777;  Barnes  v.  Woodbury,  17  Nev.  383.) 
Said  district  No.  4,  not  having  personal  jurisdiction  of  the 
appellant  or  its  property,  qpuld  not  conclude  appellant  by  its 
proceedings. 

T.  J.  Porter,  and  Charles  H.  Loud,  for  Respondents. 

The  testimony  received  by  the  court  below  touching  the  cor- 
porate existence  of  the  defendant  shows  that  the  verdict  of  the 
jury  and  the  decision  of  the  court  are  absolutely  sustained  by 
a  preponderance  of  the  evidence,  and  even  if  there  were  a  con- 
flict in  the  evidence,  this  court  would  not  be  justified  in  dis* 
turbiug  the  decision  of  the  court  below.  {Carron  v.  Wood,  10 
Mont.  500;  Lincoln  v.  Rogers,  1  Mont  217;  Toombs  Y.Hom^ 
buckle,  1  Mont.  286;  Mng  v.  Ti-ueU,  1  Mont  322;  liapis  7. 
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MeOmnick,  1  Mont.  347;  Terriiary  v.  JReuUj  6  Mont.  605; 
Bamseyv.  Cortland  Cattle  Cb.,6  Mont.  498.)    On  still  another 
ground  is  the  judgment  of  the  court  below  entitled  to  affirm* 
anoe.     The  plaintiff  admits  that  (here  was  a  lawful  meeting  of 
the  board  of  equalization  of  the  defendant  school  district  No. 
13,  and  that  the  plaintiff  never  in  any  manner  appeared  before 
that  board,  or  made  any  protest  of  any  kind  against  the  tax 
in  question,  and  under  this  state  of  facts  the  plaintiff  cannot 
now  come  into  court  to  question  the  legality  of  its  unpaid  tax 
to  the  school  children  of  district  No.  13.    (Noiihem  Pae,  12. 
H.  Co.  V.  PaU/eraofif  10  Mont.  90;  Ward  v.  Commissioners,  12 
Mont  23;  Mintura  ▼.  Hays,  2  Cal.  690;  56  Am.  Dec.  366; 
Savings  &  L.  Society  v.  AiLstin,  46  Cal.  416;  Houghton  v.  Avjh 
Un,  47  Cal.  646.)    The  assessment  not  being  alleged  to  be  void, 
and  not  having  offered  to  pay  any  part  of  the  tax  due  these 
defendants,  the  plaintiff  is  not  entitled  to  any  relief  in  this 
action.    (^Oasey  v.  Wright,  14  Mont  315.)    Upon  the  main 
question,  that  the  court  below  had  no  jurisdiction  upon  the 
complaint  of  the  plaintiff  to  permit  the  corporate  existence  of 
defendant  school  district  No.  13  to  be  attacked  in  a  collateral 
manner,  the  following  authorities  are  dted.    (Comp.  Stats., 
§§  1875,  1882;  Atchism  etc.  R.  R.  Co.  v.   WUs&n,  33  Kan. 
233;  Voss  School  District,  18  Ran.  467;  Scliool  District  v.  State, 
29  Kan.  57;  Stockle  v.  I^sbee,  41  Mich.  615;  Clemeni  v.  Ever^ 
est,  29  Mich.  22;  School  District  v.  School  District,  45  Kan. 
543;  State  v.  Central  Pao.  B.  R.  Co.,  21  Nev.  75;  Stewart  v. 
ScJiool  District,  30  Mich.  69;  21  Am.  &  Eng.  Ency.  of  Law, 
753.)     In  this  case  the  appellant  asks  the  court  to  exercise  its 
chancery  powers  by  restraining  the  collection  of  taxes  by  an 
injunction.  .  But  a  bill  seeking  such  relief  cannot  be  main- 
tained on  the  sole  ground  of  the  illegality  of  the  tax,  but  must 
present  a  case  which  falls   within   some  recognized  head  of 
equity.     (Bispliam's  Equity,  §  424.)     The  evidence  clearly 
shows  that  the  ''Island  ranch"  was  used   by  the  appellant 
com)iany  during  certain  portions  of  the  year  as  their  home 
ranch,  and  also  discloses  that  the  company  owns  the  land  and 
improvements  known  as  the  ''Island  ranch."     If  the  mid- 
obaunel  of  the  Yellowstone  is  taken  to  be  the  northern  bound- 
ary of  school  district  No.  4,  as  it  should  be  (see  Tiedeman 


192      Green  Mtn.  S.  R.  Co.  v.  Savage.    [Dec.  T.,  1894 

OD  Real  Property,  §  835),  it  would  then  follow  that  the  land 
and  improvements  situate  thereon  are  within  said  district  No. 
4,  and  that  the  said  district  had  jurisdiction  to  assess  this 
much  of  the  pro|>ert7  of  tlie  appellant  company  at  least,  and 
it  became  the  duty  of  its  proper  officers  to  so  assess  and  levy  a 
tax  thereon.  And  it  would  then  l>eoome  the  duty  of  the 
api)ellant  to  first  apply  to  the  school  district  board  of  equal- 
ieation  for  relief  against  an  excessive,  irregular,  or  erroneous 
assessment  of  its  property  by  said  district  hefote  it  could  be 
heard  to  prosecute  its  claim  in  a  court  of  equity. 

Pembebton,  C.  J. — The  plaintiff  in  this  action  is  a  corpo- 
ration. It  instituted  this  suit  in  the  court  below  to  enjoin 
defendant  Savage,  as  treasurer  aforesaid,  from  the  collection 
of  special  sdiool  taxes  claimed  to  be  due  to  said  school  districts 
for  the  year  1890,  said  taxes  amounting,  in  the  aggr^ate,  to 
nine  hundred  and  ten  dollars  and  seventy-three  cents.  Seven 
hundred  and  thirty-five  dollars  and  fifty-eight  cents  of  said 
amount  alleged  to  be  due  as  such  tax  to  school  district  No.  4, 
and  one  hundred  and  seventy-five  dollars  and  fifteen  cents 
alleged  to  be  due  to  said  school  district  No.  13.  The  com- 
plaint alleges  that  said  districts  levied  such  tax  upon  the  proi>- 
erty  of  plaintiff  for  the  same  year,  for  the  same  purpose,  and 
upon  identically  the  same  property.  The  plaintiff  allies  in 
its  complaint  that  its  particular  place  of  business  was  not  lo- 
cated within  the  limits'of  said  school  district  No.  4  at  the  time 
of  the  levy  of  said  tax  claimed  to  be  due  said  district,  and  there- 
fore claims  that  it  could  not  be  compelled  to  pay  taxes  in  said 
school  district.  As  to  the  tax  levied  by  school  district  No.  13, 
the  plaintiff  seeks  to  avoid  the  payment  thereof  by  attacking 
the  organization  of  said  district,  claiming  that  the  same  was 
never,  at  any  time,  legally  organized  as  a  school  district,  with 
authority  to  levy  taxes,  but  admits  its  place  of  business  to  be 
within  its  boundaries  if  pro|)erly  organized.  The  case  was 
tried  to  a  jury.  The  court  submitted  special  findings  of  fact, 
involving  the  question  as  to  the  particular  place  of  business  of 
said  corporation,  as  well  as  the  legality  of  the  organization  of 
school  district  No.  13.  The  jury  returned  findings  in  all  these 
matters  in  favor  of  defendants,  and  rendered  a  general  verdict 
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against  the  plaintiff.  The  court  set  aside  the  findings  of  fact 
and  the  general  verdict,  and  thereupon  dismissed  the  complaint 
of  plaintiff,  for  the  reason,  as  contended,  that  it  did  not  state 
a  cause  of  action,  and  rendered  judgment  against  the  plaintiff 
for  costs.  From  this  judgment,  and  an  order  refusing  a  new 
trial,  this  appeal  is  prosecuted. 

The  only  material  error  assigned  in  this  case  is  the  action 
of  the  court  in  dismissing  the  complaint  of  plaintiff  upon  the 
ground  that  it  did  not  state  a  cause  of  action. 

The  plaintiff  allies  in  its  complaint  that  the  pretended 
school  district  No.  13  never  had  any  legal  existence,  for  the 
reason  that  nothing  whatever  was  ever  done  by  the  county 
saperintendent  of  schools,  or  the  board  of  county  commission- 
ers, or  any  other  person,  which  section  1876  of  the  Compiled 
Statutes  of  1877  required  to  be  done  in  order  to  organize  a 
school  district.  If  the  facts  stated  in  the  complaint  in  relation 
to  the  organization  of  this  district  are  true,  then  it  never  had 
any  legal  existence.  It  is  a  nullity.  The  organization  of  this 
district  is  not  attacked  on  account  of  irregularities.  But  the 
fiftcts  alleged  show  that  there  never  was  in  fact  any  such  cor- 
porate entity  as  school  district  No.  13  in  Custer  county.  In 
order  to  give  a  school  district  existence,  at  least  some  thing 
onght  to  be  done  which  the  law  requires  to  be  done  in  order 
that  it  may  claim  organization  and  assume  to  exercise  the 
privileges  and  franchises  of  a  cor|)oration.  If  this  district 
were  plaintiff  in  this  case  and  alleged  its  corporate  existence, 
it  certainly  could  not  prove  it  if  the  facts  are  as  alleged  in  the 
complaint  herein.  The  arguments  of  counsel  for  this  district, 
and  the  authorities  cited,  are  applicable  to  cases  where  the  or« 
ganization  is  sought  to  be  attacked  for  irregularities  merely. 
We  think  they  do  not  apply  when  the  actual  existence  of  such 
a  corporation  is  the  issue  presented. 

The  plaintiff  alleges  that  its  principal  place  of  business  is 
not  within  school  district  No.  4,  and  that  for  this  reason  it  was 
Dot  subject  or  l^ally  liable  to  taxation  in  and  by  this  district. 
If  this  be  true,  and  it  must  be  so  considered  for  the  purpose 
of  this  case,  then  the  tax  levied  and  sought  to  be  collected  for 
this  district  is  void. 

It  is  contended  that  plaintiff  should  have  gone  before  the 

Vol.  XV.— 18 


194  SxATB  V.  Hendricks.      [Dec.  T.,  1894 

board  of  equalisation  for  these  districts  id  tbe  firht  instance 
and  sought  relief',  and  that  its  complaint  should  state  this  fact 
to  give  it  standing  in  court  in  this  case.  If  the  place  of  busi- 
ness and  property  of  plaintiff  are  without  the  limits  of  school 
district  No.  4,  then  said  school  district  never  had  any  jurisdic- 
tion to  levy  a  tax  against  the  plaintiff.  If  tlie  pretended 
school  district  No.  13  never  had  any  existence,  then,  of  course, 
it  never  had  any  jurisdiction  to  levy  tbe  tax  it  claimed  or  to  do 
any  thing  else. 

From  this  consideration  we  are  of  opinion  that  tbe  com- 
plaint stated  a  cause  of  action  as  to  district  No.  4,  as  well  as 
to  the  pretended  district  No.  13.  The  case  is  therefore  re- 
versed and  remanded  for  such  further  proceedings  as  may  be 
appropriate  to  tbe  conditions  of  the  case.  {Woolman  v.  Gar- 
ringer,  2  Mont.  405;  Oollier  v.  Ervin,  2  Mont.  656.) 

BeverBed. 
Ds  WiTT^  J.,  and  Harwood,  J.,  concur. 


STATE,  Respondent,  v.  HENDRICKS,  Appellant. 

[Sabmitted  Deoembtr  11,  ISM.    Decided  Juiiiaiy  21, 1896.] 

BAWDi'VLOxnat—Smfflcieney  of  information  for  maintaining^  BiU  of  parHoUlart, 
An  information  charging  the  defendant  with  having  kept  and  maintained  at  a 
certain  time  and  place  a  honae  of  ill  fame,  commonly  called  a  **  bawdy-hoaae,** 
open  to  tbe  pnbUo  night  and  day  for  common  bawdry,  and  reiorted  to  for  the 
pnrpoee  of  proetitation  and  lewdneea ,  and  that  the  defendant,  for  her  own 
lucre  and  gain,  and  men  and  women  of  evil  name  and  fame,  and  of  diahoneet 
coDTeraation,  did  there  fireqnent  and  come  together,  and  did  at  aaid  times 
■peoifled  remain  whoring,  to  the  common  nniaance  of  all  good  dtiiena,  la  m£. 
ficiently  specific  in  its  facts,  and  the  conrt  did  not  err  in  overmling  tbe  defend- 
ant's motion  requiring  the  state  to  furnish  a  bill  of  particulars,  or  mors 
specific  statement  ol^facts  or  evidence  whereby  to  prove  the  charge. 

Baxb— Jmmatmo/  eo^'iance.— Where  the  defendant  is  charged  by  information 
with  having  kept  and  maintained  a  bawdy-house  on  **  Sixth"  street*  and  the 
proof  is  that  the  house  was  on  **  North  Sixth"  street,  the  variance  is  immaterial, 
and  cannot  prejudice  the  rights  of  the  defendant. 

Bamx— ^idenoe  of  general  tY»ptitotton.— Upon  the  trial  of  a  person  charged  with 
keeping  a  bawdy-house,  evidence  of  the  general  reputation  of  the  women  who 
Areqnented  tbe  house,  and  of  the  defendant,  is  competent  and  admissible,  as 
tending  to  prove  the  character  of  the  persons  who  resorted  to  the  place,  and 
the  intent  of  the  keeper,  and  the  general  character  of  the  house  itself. 

Baxb— ihmfence  of  characier  of  hmue, — On  a  prosecution  for  keeping  a  bawdy- 
house  it  is  competent  to  prove  by  reputation  the  character  of  the  houee,  where 
there  are  other  facts  or  cii-cumstances  in  connection  therewith  which  satisify 
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the  jiiiy  beyond  a  retsonable  doubt,  that  tbe  house  it  not  only  one  of  iU-fame» 
bat  if  aetiiaUy  need  for  porpoeeB  of  proetitation  and  lewdneeii. 
Him  In8tructionM--Non-prtjudicial  «rror.— Where,  on  a  proseoatlon  for  keeping 
a  bawdy-honae,  the  Jory  are  properly  instmcted  that  the  actnal  keeping  and 
use  of  the  honae  for  pnrposea  of  proeiitntion  and  lewdneia  moat  be  shown 
beyond  a  reasonable  doabt»  to  jnstiiy  a  oonTiotion,  an  instmotion  not  perti- 
nent to  the  teatimony,  that  the  character  of  the  honse  ooald  be  prored  by 
reputation,  is  not  prejndicial  error,  where  the  actual  use  of  the  house  for 
bawdy  pnrpooes  was  proved  and  when  no  teetimony  at  all  as  to  the  reputation 
of  tbe  honse  was  introduoed. 

Appeal  frtm  Seventh  Judicial  Dietriat,  Oueier  CoutUy. 

CioKyicriON  for  keeping  a  house  of  ill-fame.  Defendant 
was  tried  before  Henbt^  J.    A£Srmed. 

Statement  of  facts  prepared  by  the  justice  delivering  the 
opinion: 

The  defendant  was  charged  by  information  with  having 
kept  and  maintained  ^'  a  certain  house  of  ill-fame^  commonly 
called  a  ^ bawdy  house/  open  to  the  public  night  and  day  for 
common  bawdry,  then  and  on  said  other  days  and  times,  there 
situate  on  Sixth  street,  in  the  city  of  Miles  City,  county  of 
Custer,  and  state  of  Montana,  and  then  and  on  said  other 
days  and  times,  by  her,  the  said  Fannie  French,  kept  and  used 
as  a  house  of  ill-fame,  and  then  and  on  said  other  days  and 
times  there  resorted  to  for  the  purpose  of  prostitution  and  lewd- 
ness; and  the  said  Fannie  French,  in  said  house,  and  for  her 
own  lucre  and  gain,  certain  evil-dis{)osed  persons,  whose  names 
to  said  informant  aforesaid  as  yet  are  not  known,  as  well  as  men 
and  women  of  evil  name  and  fame,  and  of  dishonest  conversa- 
tion, do  frequent  and  come  together,  did  then  and  on  said  other 
days  and  times  there  unlawfully  and  wickedly  cause,  permit, 
and  procure,  and  said  men  and  women  in  said  house,  as  well 
in  the  day  as  in  the  night,  then  and  on  said  other  days  and 
times,  there  did  suffer  and  permit  to  be  and  remain  whoring, 
to  the  common  nuisance  of  all  good  citizens,  then  and  on  said 
other  days  and  times  there  resided,  passing,  and  being,  and  an 
evil  example  to  all  others  in  like  case,  offending  and  against 
the  peace  and  dignity  of  the  state  of  Montana/' 

The  defendant  was  tried  to  a  jury,  and  convicted.  A  judg- 
ment of  fine  and  imprisonment  was  entered  against  her.  By 
proceeding  on  writ  of  certiorari  the  judgment  of  the  district 
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oourt  was  modified  by  striking  out  that  part  of  the  judgmeot 
of  the  district  oourt  imprisoning  the  defendant.  (See  State  ex 
reL  Hmdricks  v.  Seventii  Judicial  Distriet  Qmrt,  14  Mont.  452.) 
A  motion  for  a  new  trial  was  made  in  the  district  court  aud 
overruled.    Defendant  appeals, 

Middldon  A  Lights  for  Appellant. 

The  information  charges  in  general  terms  a  common-law 
nnisance,  covering  a  period  of  seven  months,  and  the  court, 
on  the  defendant's  application,   should    have   required   the 
prosecution  to  furnish  her  with  a  bill  of  particulars  of  the 
evidence  intended  to  be  relied  upon.    (Wharton's  Criminal 
Pleading  and  Practice,  §  702;  3  Bice  on  Evidence,  67;  2 
Wharton's  Criminal  Law,  §  1429.)    The  defendant  is  entitled 
to  the  benefit  of  the  rule,  that,  where  the  location  is  a  matter 
of  local  description  and  not  as  venue,  it  becomes  necessarj  to 
prove  it  as  laid.    (Wharton's  Criminal  Evidence,  §  109;  Qiwte 
V.  State^  19  Minn.  271.)    In  the  case  at  bar  the  description 
of  the  location  is  that  the  house  is  on  "Sixth"  street,  and  the 
evidence  shows  that  it  is  on  **  North  Sixth"  street.     It  is  on 
questionable  authority  that  the  character  of  the  house  may  be 
shown  by  evidence.    (20  L.  B.  App.,  a  609,  note;  2  Bishop's 
Criminal  Procedure,  §  113.)    The  character  of  the  inmates 
and  tliose  frequepting  a  house  may  be  shown,  but  not  for  the 
purpose  of  proving  the  offense  charged.    This  being  a  trial 
for  a  nuisance,  it  is  not  sufficient  to  show  that  the  general  rep- 
utation of  the  subject  of  the  nuisance  charged  was  that  of  a 
nuisance — in  other  words,  the  house  must  be  proved  to  be  a 
house  of  ill-fame  by  facts  and  not  by  fame.     (Wliarton's  Crim- 
inal Evidence,  §  260;  4  Lawson*s  Defenses  to  Crime,  744; 
Drake  v.  State^  14  Neb.  535.)    The  court  erred  in  admitting 
testimony,  over  the  objection  of  the  defendant,  as  to  the  diar- 
acter  or  reputation  of  the  defendant  as  to  being  a  virtuous 
woman  or  a  prostitute.     The  defendant  was  not  put  u|>o&  the 
witness-stand,  nor  was  any  evidence  introduced  on  the  part  of 
the  defense  touching  her  character,  and  her  reputation  as  to 
being  a  prostitute  or  otherwise  was  not  an  issue  in  the  case. 
(Bishop's  Criminal  Procedure,  §  1112;  Wharton's  Criminal 
Evidence,  §  64;  State  v.  Baind>arger^  71  Iowa,  746;  State  v. 
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Ifttfl,  18  R,  L        ;  Tw^  V.  WKiit,  14  Wend.  Ill;  Carier  v. 
&UxU,  36  Neb.  481;  LiaJUm  v.  BUsU,  88  Ala.  216.) 

J7.  /.  HaskeU^  attorney  general,  Ella  L.  Knowlee,  and  C  B. 
Loudy  for  the  State. 

Hunt,  J. — ^The  errors  relied  on  will  be  noticed  as  presented 
by  the  briefs.  Defendant  moved  the  court  to  require  the 
county  attorney  to  give  her  a  bill  of  particulars — ^that  is,  ''a 
more  s|)ecific  statemeut  of  facts  or  evidence  upon  which  the 
plaintiff  will  rely  in  the  trial  of  said  cause.''  We  thiuk  the 
court  correctly  overruled  this  motion.  The  information  was 
sufficiently  specific  in  its  facts;  and  the  charge  was  so  plainly 
stated  that  the  particular  evidence  which  the  state  intended  to 
produce  was  properly  withheld  from  defendant  until  trial. 

As  will  be  observed  by  the  information^  the  house  is  alleged 
to  be  situate  on  Sixth  street,  in  the  city  of  Miles  City.  On 
the  trial  the  state's  witnesses  swore  that  the  street  was  Siztb, 
and  was  known  as  Sixth,  but  the  defendant  introduced  a  plat 
of  Miles  City,  showing  that  the  house  was  on  North  Sixth 
street.  Granting  that  this  was  a  variance  it  was  an  immate- 
rial one,  and  could  not  prejudice  the  rights  of  defendant. 

Upon  the  trial  witnesses  were  asked  as  to  the  general  repu- 
tation of  the  women  who  lived  in  the  house — whether  they 
were  virtuous  or  not.  The  same  question  was  asked  in  rela- 
tion to  defendant  herself.  These  questions  were  all  objected 
to  as  incompetent.  We  are  oi  opinion  that  the  better 
reasoning  sustains  the  ruling  of  the  court  in  permitting 
proof  of  the  general  reputation  for  prostitution  and  lewd- 
ness of  the  persons,  inmates  of  the  house.  It  tends  to  prove 
the  character  of  persons  who  resort  to  the  place,  and  the 
intent  of  the  keeper,  and  the  general  character  of  the  house 
itself.  The  illicit  acts  which  establish  a  woman's  character  as 
a  prostitute  are  very  dii&cult  to  prove;  and,  of  necessity,  in 
order  to  place  sufficient  &cts  before  a  jury  from  which  they 
may  draw  common-sense  and  legitimate  inferences,  there  are 
a  few  classes  of  cases,  of  which  this  is  one,  where,  to  develop 
truth,  character  may  be  affirmatively  proved  by  the  prosecu- 
tion, and  by  hearsay  evidence  of  general  reputation.  (Common^ 
wealth  V.  Oannett,  1  Allen,  7;  79  Am.  Dec.  693;  Commonwealth 
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y.  KinJbattj  7  Gray,  329;  2  Bishop's  Crimiual  Law,  §  112; 
suae  V.  HuU  (R.  L),  26  Atl.  Rep.  191;  20  L.  R.  A,  609;  Whar- 
ton's Criminal  Evidence,  §  261;  SUsie  v.  BtwmU,  29  Wis.  435; 
SUUe  V.  MoDwodly  1  Dud.  (8.  C.)  346;  TknrUory  v.  /Sfone,  2 
Dak.  166;  Drake  v.  Siate^  14  Neb.  636.) 

This  view  being  supported  bj  the  weight  of  authority,  it  is 
difficult  to  see  why  the  reputation  of  any  particular  inmate  of 
the  bawdy  house  should  not  be  inquired  into  because  sudi 
inquiry  may  involve  the  defendant  herself.  The  principle  of 
law  that  the  character  of  a  defendant  may  not  be  attacked  by 
the  state  unless  she  puts  her  character  in  issue  by  her  defense 
cannot  be  said  to  be  violated  because  the  evidence  of  her  repu- 
tation is  not  admitted  to  prove  that,  inasmuch  as  the  defendant 
is  a  prostitute,  she  is,  therefore,  a  bad  woman,  and  thus  would 
be  more  likely  to  commit  the  crime  charged  against  her,  but 
as  bearing  upon  a  material  issue  in  the  information — ^that  is, 
the  character  of  the  inmates  of  the  house,  of  which  she  may 
happen  to  be  one,  and  the  character  of  the  house,  and  the  in- 
tent of  the  keeper.  For  these  purposes  we  hold  that,  in  cases 
like  the  one  at  bar,  such  evidence  is  competent  and  proper, 
particularly  when  limited  by  an  instruction  to  the  jury  as  to 
its  applicability.  A  woman  may  live  as  the  sole  inmate  and 
keeper  of  a  bawdy  house;  yet,  if  several  of  the  cases  cited  by 
appellant  correctly  state  the  law,  although  the  reputation  of 
the  inmates  of  a  bawdy  house  is  a  proper  subject  of  investiga- 
tion, still  there  could  be  no  testimony  offered  to  prove  the  fiust 
that  she  was  by  reputation  a  prostitute,  simply  because  she 
was  the  person  charged  with  the  offense.  We  think  such  a 
distinction  is  not  well  founded,  and  prefer  to  lay  down  the 
rules  fixed  in  tliose  cases  which  put  the  defendant  keeper,  if 
an  inmate,  on  a  plane  with  the  others,  whose  characters  be- 
come matters  of  common  repute.  (See  Sparks  v.  State,  69  Ala. 
82,  and  State  v.  Brundlf  mpra.) 

The  court  charged  the  jury,  by  instruction  No.  11,  as  fol- 
lows: '^  It  is  competent  for  the  state  to  prove  by  reputation 
the  character  of  the  house,  and  of  the  inmates,  and  of  those 
who  frequented  the  house,  for  the  purpose  of  proving  the 
character  of  the  house  kept;  but  whether  or  not  the  defendant 
was  the  actual  keeper  of  said  house  cannot  be  proven  by  repa« 
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tation.  You  must  be  satisfied  by  other  proofs,  beyond  a  rea- 
sonable doubt,  that  she  wias  the  keeper,  before  you  can  find  her 
guilty/'  The  nae  of  the  house  beiug  material,  tbe  appellant 
argues  that  this  stateinent  of  the  law  by  the  court  was  error. 
She  contends  that  even  if  the  court  holds  that  the  reputation 
of  the  inmates  of  a  bawdy  house  may  be  legally  proved  to  be 
bad,  for  purposes  herein  discussed,  nevertheless  the  character 
of  the  house  itself  may  not  be  so  ^iroved,  but  that  positive  evi- 
dence must  be  adduced  for  that  purpose.  There  are  a  few 
oases  which  decide  that,  where  the  house  has  the  reputation  of 
being  bawdy,  the  jury  may  find  as  a  fact,  from  such  evidence 
alone,  that  it  is  a  bawdy  house,  and  is  used  as  such;  but  we 
are  of  opinion  that,  the  use  of  the  house  for  evil  purposes 
being  a  material  fact,  there  should  be  proof  of  such  actual  use, 
and  that  reputation  alone,  without  such  proof,  is  insufficient. 
Such  was  evidently  the  theory  of  the  county  attorney  in  the 
conduct  of  this  case,  because  he  carefully  avoided  the  introduc- 
tion of  any  testimony  pertaining  to  the  reputation  of  the  house, 
and  relied  entirely  upon  proof  of  facts  of  a  most  positive 
nature.  We  do  not  hold  that  the  state  must  prove  the 
reputation  of  the  house,  as  do  some  cases  {OadweU  v.  Siate, 

17  Conn.  467),  but  that,  while  evidence  of  its  general  repu- 
tation is  competent  as  bearing  upon  its  character,  yet  there 
must  be  some  testimony  of  its  actual  use  as  a  house  of  ill 
fame.  {8kUe  v.  Smiih^  29  Minn.  193;  State  v.  Boardman,  64 
Me.  523;  T&My  v.  ^aJte^  60  Ala.  97;  State  v.  Zee,  80  Iowa, 
76;  20  Am.  St.  Rep.  401).  This  proof  may  be  made  by  show- 
ing, as  was  done  in  this  case,  the  gathering  at  the  place  of  men 
and  women  for  illicit  commerce  of  the  sexes,  by  the  lewd  con* 
dnct  of  such  persons,  by  their  obsceqe  language  and  profanity, 
or  by  other  fiicts  and  circumstances  from  which  may  be 
deduced  the  conclusion  that  the  house  was  in  fisu^t  used  for 
purposes  of  prostitution  and  lewdness. 

By  the  instruction  above  quoted  the  jury  were  told  that  the 
character  of  the  house  could  be  proved  by  reputation.  This  is 
the  law,  provided  there  are  other  facts  or  circumstances  in  con- 
nection with  such  evidence  of  the  reputation  which  satisfy  the 
jury,  beyond  a  reasonable  doubt,  that  the  house  is  not  only 
one  of  ill  fame,  but  is  used  for  purposes  of  prostitution  and 
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lewdness.  Bot  that  portion  of  instruction  No.  11  just  exam- 
ined was  inapplicable  to  the  case  at  bar,  for  the  reasoD,  as 
stated  before,  that  there  was  no  testimony  at  all  introduced  bj 
the  state  to  prove  the  reputation  of  the  house  in  question. 
The  oliai^  was  not  pertinent,  and,  although  by  itself  incom* 
plete,  yet  defendant  cannot  complain,  provided  the  jury  could 
not  have  been  misled,  and  provided,  further,  the  law  was  fully 
and  correctly  stated  elsewhere  in  the  charge. 

We  have  made  a  most  careful  examination  of  tiie  entire 
instructions  given  to  the  jury  in  this  case,  and  our  conclusion 
is  that  the  law  was  correctly  stated.  By  instruction  No.  4, 
the  court,  after  telling  the  jury  that  a  person  might  be  oon« 
victed  of  the  crime  charged  if  she  knowingly  permitted  any  of 
the  inmates  of  her  house  to  use  any  portion  thereof  for  the 
purposes  of  prostitution  and  lewdness,  expressly  charged  them, 
among  other  things,  that  such  a  tiss  was  necessary  to  justify 
conviction.  The  language  given  was  as  follows:  ^'And  you 
further  find  from  the  evidence,  beyond  a  reasonable  doubt,  that 
said  house  was  so  used  and  occupied,  •  •  •  •  then  the  defend- 
ant would  be  guilty  of  the  crime  charged  in  the  information." 
The  sentence  quoted  was  a  correct  statement  of  the  law 
predicated  upon  the  evidence.  It  told  the  jury  what  must 
be  proved,  and,  upon  the  point  under  consideration,  was  a 
fair  statement  of  the  whole  law  applicable  to  the  testimony 
adduced  on  the  trial.  But,  again,  the  jury  was  told,  in 
instruction  No.  18,  that,  to  constitute  a  nuisance,  the  house 
must  be  kqd  as  a  place  of  public  prostitution.  This  was 
also  proper,  and,  when  considered  with  instruction  No.  4, 
required  the  jury  to  be  satisfied  by  the  evidence,  beyond  a 
reasonable  doubt,  that  the  house  was  both  tued  and  kept  for 
bawdy  purposes.  In  the  light  of  these  instructions,  and  die 
overwhelming  weight  of  testimony  to  support  the  verdict,  the 
jury  could  not  have  been  misled  in  their  deliberations.  More* 
over,  the  court  did  not  assume  in  instruction  No.  11  to  state 
all  the  facts  necessary  to  sustain  a  conviction;  and,  inasmuch 
as  the  essential  elements  of  the  offense  were  properly  cliarge<l 
in  other  instructions  based  on  the  testimony,  the  defendant 
could  not  have  been  (injured  by  an  incomplete,  but  wholly 
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ioapplicable,  statement  of  law.  {Bird  v.  StaU^  107  Iiid.  164; 
Thompson  on  Trials,  2407.)  The  judgment  heretofore  modi- 
fied bj  this  court  is  sustained. 

Ajfirmed. 
Pembertok,  C.  J.y  and  Be  Wrrr,  J«,  oonoor. 
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[BobmlHed  January  14,  1896.    Daoldad  Jannaiy  SI,  18B6.]  ^      ^^ 

VoHTUTUJixs—  Ooiutrudkm  of  jtalufe.— In  order  tbat  a  forMtore  may  be  worked 
under  a  stainte  of  forfeitareB  the  &cta  oonstttating  the  forfeitore  or  laying  the 
foundation  for  it  must  exist,  and  the  statute  must  be  strictly  oonstmed. 

XnriNo  Cukntr^Furfeilur^  of  oo-ovoner*»  iintereti»^-The  interest  of  one  oo-owner 
of  a  mining  claim  is  not  forfeited  to  the  other  oo-owners  by  the  prooees  of 
"sdyertising  him  out";  that  is,  by  giving  him  the  notice  provided  for  in  sec- 
tion 2834  of  the  Bevised  Statutes  of  the  United  States*  when  he  is  not  in  fact 
delinquent  in  contribntiDg  his  proportion  of  the  annual  expenditures  required 
hj  said  section,  or,  in  the  common  language  of  prospectors,  has  done  his  share 
of  the  **  representation  work."  In  such  case  the  very  foundation  of  forfeit- 
ture — ^namely,  faUnre  to  "  represent  "—is  wanting. 

Bamb— 4|92ioa<ion  for  patent^TUle  ketd  in  iruMt  for  true  oioner.— Where  part 
of  the  co-owners  of  a  mining  claim  apply  for  a  United  States  patent  to  them- 
seWes,  excluding  one  co-owner,  the  latter  need  not  file  an  adverse  claim  in 
the  Innd-offioe  under  section  3396  of  the  United  States  Revised  Statutes,  in 
order  to  prevent  his  title  being  finally  acquired  by  the  former,  since  they 
become  trustees  for  him  on  obtaining  the  patent  in  tiieir  own  names. 

OonvAHOT— ^ogfuisition  of  ouUtanding  tiUe. — Cotenants  stand  in  a  relation  to 
.  each  other  of  mutual  trust  and  oonildence,  so  that  neither  will  be  permitted 
to  act  in  hostility  to  the  other  in  reference  to  the  joint  estate,  and  a  distinct 
title  acquired  by  one  will  inure  to  the  benefit  of  alL 

Appeal  from  Second  Judiekd  Didriaty  Silver  Bow  Oowity. 

Action  to  have  the  defendants  declared  to  be  trustees  of  the 
plaintiff's  undivided  one-third  interest  in  a  mining  claim. 
Judgment  was  rendered  for  plaintiff  by  McHatton,  J. 
Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 

The  plaintiff  brought  this  action  for  the  purpose  of  having 

defendants  Mayfield  and  Upton  declared  to  be  trustees  of  the 

plaintiff's  undivided  one-third  interest  in  the  Sioux  Chief  miu* 

ing  cbumi  and  for  a  judgment  that  said  Mayfield  and  Upton 
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execute  to  plaiutiff  a  conveyance  of  said  undivided  one-third 
interest  in  said  claim*  The  case  was  tried  to  the  court  without 
a  juiy.  Findings  were  filed,  and  judgment  entered  for  plain- 
tifil  Some  other  defendants  were  joined  in  the  complaint,  but 
do  not  seem  to  be  concerned  in  this  appeal. 

The  plaintiff  and  defendants  claim  from  a  common  source 
of  title,  which  is  the  location  of  the  Sioux  Chief  claim  on 
April  9,  1876,  by  said  Mayfield  and  Upton,  and  one  John 
McClaggen.  McClaggen  conveyed  to  plaintiff  March  7, 1877* 
At  that  time  Mayfield,  Upton,  and  Brundy  therefore  each 
owned  an  undivided  one-third  in  the  claim. 

The  defendants  rely  upon  their  allq^tions,  and  attempted 
proof,  that  plaintiff  forfeited  his  said  one-third  interest  to 
them  by  a  failure  to  do  the  required  assessment  work  in  the 
years  1877, 1878, 1879, 1880,  and  1881.  They  served  u|>on 
him  what  thev  claimed  was  a  notice  of  his  forfeiture  in  the 
year  1877,  under  the  provisions  of  section  2324  of  the  Re- 
vised Statutes  of  the  United  States;  and  they  also  published 
an  alleged  forfeiture  notice  against  plaintiff  for  the  years  1877, 
1878, 1879,  1880,  and  1881.  Tlie  defendanto  Mayfield  and 
Upton  applied  for  and  obtained  a  United  States  patent  for  said 
claim,  excluding  plaintiff  from  the  application  and  patent  In 
their  said  application  they  used  an  abstract  of  title  in  order  to 
show  to  the  land-office  that  they  were  the  owners  of  the  claim. 
This  abstract  contained  the  alleged  notices  of  forfeiture,  duly 
verified.  These  notices  were  relied  upon  in  tHe  land-office  to 
show  that  the  plaintiff's  one-third  interest  was  forfeited  to  the 
applicants.  By  this  means  the  United  States  jMitent  came  to 
Mayfield  and  Upton,  to  the  exclusion  of  plaintiff.  But  plain- 
tiff alleged  in  his  pleadings,  and  attempted  to  show  bv  his 
proof,  that  in  fact  he  had  not  forfeited  his  interest  in  said 
mining  claim,  and  that  he  never  parted  with  his  title  to  the 
same,  and  is  still  the  equitable  owner  thereof,  and  that  defend- 
ants are  his  trustees  of  the  legal  title  of  said  one-third  inter- 
est.  He  tiierefore  asks  a  conveyance  from  them  to  him  of 
said  interest  On  the  trial  all  the  material  facts  were  found 
by  the  court  in  favor  of  plaintiff,  and  judgment  was  rendered 
for  him  in  accordance  with  Uie  prayer  of  his  complaint  The 
defendants  appeal.    The  findings,  as  far  as  it  is  necessary  to 
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consider  them,  may  be  more  conveniently  staled,  with  their 
examination,  in  the  opinion  below. 

Bobinson  A  StapUtoUf  for  Appellants. 

The  evidence  in  this  case  shows  that  appellants  sabmitted  all 
the  facts  and  notices  of  forfeiture  to  the  land-office,  without 
iraud,  deceit,  or  misrepresentation,  and  that  said  land  officers 
passed  upon  said  facta  and  notices,  and  upon  the  title  of  the 
appellants  and  their  right  to  receive  a  patent  to  the  said  prem- 
ises, and  we  contend  that  the  action  of  said  officers  was  final, 
and  cannot  be  reviewed  or  called  in  question  by  any  court. 
{Lee  V.  Joknstmj  116  U.  S.  48;  JohtiBm  v.  Jburfey,  13  Wall. 
72;  Shepl^  v.  (hwan,  91 U.  8.  330;  Jfoore  v.  Bobbins,  96  U.  S. 
630;  Quinby  v.  Qmlan,  104  U.  S.  420.)  Th^  court  erred  in 
refusing  to  find  the  facts  and  conclusions  of  law  asked  by 
appellants,  for  the  reason  that  said  findings  of  fact  are  fully 
sustained  by  all  the  evidence,  and  the  conclusions  of  law  asked 
by  appellants  naturally  flow  from  all  the  fiicts  and  circum- 
Btances  of  the  case. 

John  T.  Baldwin,  for  Respondent. 

We  maintain  that  the  evidence  introduced  on  the  trial  of 
this  cause  amply  proves  that  the  respondent  contributed  his 
proportionate  share  of  the  required  annual  improvements  or 
expenditures  on  the  said  mining  daim,  and  that  the  law  appli- 
cable to  the  facts  and  circumstances  did  not  require  him  to  file, 
make^  or  prosecute  an  adverse  claim  or  suit  to  said  application 
for  a  patent.  The  ^'co-owner''  clause  of  section  2324  of  the 
United  States  Revised  Statutes  does  not  per  ae  transfer  one 
ootenant's  interest  in  a  mining  claim  to  another,  or  cast  said 
estate  u{>on  liim  merely  by  the  service  of  the  notice  therein 
specified.  (Boyd  v.  TaU>ert,  12  Ohio,  212;  Smith  v.  Whiibeck, 
IS  Ohio  St.  471;  Oage  v.  Bates,  40  CaL  384;  (/ Connor  v. 
Kelly,  41  CaL  432;  Van  Rmsselaer  v.  Jewdt,  2  N.  Y.  141.) 
^'No  one  shall  be  deprived  of  his  property  without  due  pro- 
cess of  law/'  This  imports  a  judicial  trial,  and,  '^  without  due 
process  of  law,  that  is  without  judicial  investigation,  no  act  of 
lq;islatioa  cau  deprive  a  man  of  his  property,  and,  in  all  civil 
^raocfly  an  act  of  the  l^islature  is  wholly  inoperative  to  take 
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from  a  man  his  property/'  (Taylor  v.  P<nier,  4  Hill,  140;  40 
Am.  Dee.  274;  Emburry  v.  Omnor,  3  N.  Y.  611;  63  Am.  Dec 
326;  Wyndiamer  v.  Peopfc,  13  N.  Y,  396;  Dartmouth  OolUffe 
cate^  4  Wheat.  681;  In  re  John  and  Cherry  StreeU,  19  Weiid. 
676.)  And  *^a  miniDg  daim  perfected  under  the  laws  is  proi>- 
erty  in  the  highest  sense  of  that  term,  which  may  be  boaght^ 
sold,  and  conveyed,  and  will  pass  by  descent,''  and  this  waa 
spoken  relative  to  the  title  acquired  to  a  mining  claim  merely 
by  location  thereof.  (See  Forbea  v.  Oraeey,  94  U.  B.  762;  Belk 
Y.Meagher,  104  U.  S.  279;  8Uver  Bow  tie.  Mm.  0>  v.  Oark^ 
6  Mont.  378.)  And,  in  order  to  enforce  the  forfeiture  of  the 
interest  of  a  tenant  in  common  of  a  mining  claim,  some  appro^ 
priate  suit  must  be  undertaken  to  liquidate  the  demand  and 
sell  his  interest,  or  there  must  be  dear  and  unequivocal  proof 
of  abandonment.  {Warring  v.  Ooi9,  11  Cal.  366.)  In  all 
cases  of  involuntary  alienation  of  lands  the  statute  must  be 
strictly  pursued,  or  no  title  will  be  conveyed  and  the  sale  will 
be  void.  (3  Washburn  on  Real  Property,  210;  2  Washburn 
on  Real  Property,  6,  and  notes.)  If  the  relation  of  tenancy 
in  common  subsisted  between  the  appellants  and  the  respond* 
ent  at  the  time  the  application  for  the  patent  to  said  mining 
daim  was  made,  then  the  respondent  should  have  been  in- 
duded  in  such  application.  (U.  S.  Rev.  Stats.,  §  2326.)  ''A 
locator  of  a  mining  daim  need  not  take  any  steps  to  purchase 
the  land  or  obtain  a  patent  for  it  and  cannot  be  comi)elied  to 
be  a  purchaser  thereof."  {Shafer  v.  Cbnstons,  3  Mont  371; 
Oifxpman  v.  Toy  Long,  4  Saw.  281.)  If  the  appellants  pro* 
oecded  to  patent  without  the  respondent's  consent  while  they 
were  tenants  in  common  in  said  mining  claim,  whatever  title 
the  appellants  acquired  by  virtue  of  said  proceeding  would 
inure  to  the  respondent's  benefit  In  such  a  case  equity  will 
imply,  declare,  and  enforce  a  constructive  trust  in  favor  of  the 
respondent  {LaUn  v.  Sierra  do.  Min.  Cb.,  26  Fed.  Rep.  341; 
Wileon  v.  Qutro,  31  Gal.  420;  S(dmon  v.  Symonde,  30  Cal. 
301;  Bludv)orth  v.  Lake,  33  Cal.  266;  Hardy  y.  Harbin^  4 
Saw.  649;  BohaU  v.  DiUa,  114  U.  S.  47;  8L  LouU  etc.  B^ 
ing  Oo.  v.  Kemp,  104  U.  S.  636;  Johnson  v.  Toweley,  13 
Wall.  72;  Moore  v.  Bobbins^  eupra;  Marquez  v.  JFHsbie.  101 
U.  a  473;  Beotor  v.  Oibbon,  111  U.  &  276,  291;  Monroe 
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OaiOe  Q>.  v.  Becker,  147  U.  S.  47;  BtUU  Hardware  Cb.  v. 
Oobban,  13  Mont.  361;  HalUU  y.  OolUna,  10  How.  174;  Van 
Homer  v.  Fonda,  5  Johns.  Ch.  388;  Bothwdl  v.  Deweea,  2 
Black,  613;  Lhydy.  Lynch,  28  Pa.  St.  419;  70  Am.  Dea  137; 
Downer  v.  Smiih,  38  Yt.  464;  Bracken  v.  Cooper,  80  111.  229> 
Turner  v.  Sawyer,  150  U.  S.  578;  Freeman  on  Cotenancy , 

5  154.)  A  tenant  in  oommon^  claiming  title  under  the  same 
location,  does  not  have  such  an  adverse  claim  as  is  provided  for 
in  the  federal  statutes,  and  he  waives  nothing  by  failure  to 
file  an  adverse  claim  or  protest  in  the  land-oflSoe  to  an  ap« 
plication  for  a  patent  based  on  said  location  and  intended  to 
confirm  the  title  acquired  thereby.  (U.  S.  Bev.  Stats.,  §§  2325, 
2326;  Doherty  v.  Jforris,  16  Paa  Bep.  911;  LaJdn  v.  Sierra 
de.  Min.  0>.,  11  Saw.  238;  Hunt  v.  Patehin,  35  Fed.  Bep. 
816;  Sueaaenbach  v.  Fird  NaL  Bank,  5  Dak.  477;  Turner  v. 
Sawyer,  euprcu)  *^  Work  done  outside  of  a  claim,  if  done  for 
the  purpose  and  as  a  means  of  taking  out  the  ore,  or  prospect- 
ing and  developing  the  claim,  such  as  running  tunnels,  drifts, 
or  drains,  or  building  flumes  or  works  necessary  and  proper 
for  mining  the  claim,  would  be  as  available  for  holding  the 
claim  as  if  done  witiiin  its  boundaries.''    {BenUngton  v.  Bandit, 

6  Mont.  140;  Mining  Q>.  v.  Oaltison,  5  Saw.  457;  McOarrity 
y.  ByingUm,  12  Cal.  426;  (Mmbers  v.  Harringion,  111  U.  8. 
360.)  A  new  trial  ought  not  to  be  granted  in  this  case,  the 
findings  being  fully  justified  by  the  evidence,  and  the  conclu- 
sions of  law  being  correct.  But  even  in  cases  where  there  is 
a  substantial  conflict  of  evidence  this  court  will  not  disturb  the 
verdict  of  the  jury  or  findings  of  fieust  made  by  the  trial  court. 
(Lineoln  v.  Bodgere,  1  Mont  217;  liravia  v.  McOormick,  1 
Mont.  349;  Ming  v.  TrueU,  1  Mont  327;  Sanders  v.  Fanoell, 
1  Mont  599;  Orr  v.  Eaakdl,  2  Mont  229;  Beck  v.  Beck,  6 
Mont.  286;  Oarron  v.  Wood,  10  Mont  501,  506;  MaUock  v. 
Owghnour,  11  Mont  265.) 

Db  Wnr,  J. — ^The  claim  by  defendants  of  a  forfeiture  to 
them  of  plaintifi's  one-third  interest  is  based  upon  their  con- 
tention that  in  the  years  1877,  1878, 1879,  1880,  and  1881, 
they  did  the  full  amount  of  the  annual  labor  and  expenditure 
for  each  of  said  years,  and  that  plain tifi  failed  to  contribute 
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bis  proportion  of  the  expenditures  required  by  section  2324  o£ 
the  Revised  Statutes  of  the  United  States,  for  said  years,  and 
that  defendants  ^'advertised  him  out/'  as  it  is  commouly  called; 
that  is,  gave  to  him  the  notioe  provided  for  in  said  section  of 
the  Revised  Statutes  of  the  United  States. 

Our  first  inquiry  will  be  to  ascertain  whether  plaintiff's 
interest  did  indeed  become  forfeited  to  defendants.  Section 
2324  of  the  Revised  Statutes  of  the  United  States,  after  pro- 
viding for  labor  and  improvements  of  a  certain  value  to  be 
placed  upon  every  mining  claim  in  each  year,  then  provides  a» 
follows:  ''Upon  the  failure  of  any  one  of  several  co-owners 
to  contribute  his  proportion  of  the  expenditures  required 
hereby,  the  co-owners  who  have  performed  the  labor  or  made 
the  improvements  may,  at  the  expiration  of  the  year,  give 
such  delinquent  co-owner  personal  notice  in  writing,  or  notice 
by  publication  in  the  newspaper  published  nearest  the  daim^ 
for  at  least  once  a  week  for  ninety  days,  and  if,  at  the  expira* 
-tion  of  ninety  days  after  such  notice  in  writing  or  by  publica* 
tion,  such  delinquent  should  fail  or  refuse  to  contribute  his 
proportion  of  the  expenditure  required  by  this  section,  his 
interest  in  the  claim  shall  become  the  property  of  his  co-owners 
who  have  made  the  required  expenditures.'' 

This  is  a  statute  of  forfeitures.  That  the  forfeiture  may  be 
worked,  the  facts  constituting  it,  or  laying  the  foundation 
for  it,  must  exist  The  statute  must  be  strictly  constmed. 
{Turner  v.  Sawyer,  150  U.  S.  686.) 

If  the  interest  of  an  owner  in  a  mining  claim  is  to  be  for- 
feited to  his  co-owners  under  the  provisions  of  this  statute  cer- 
tain events  must  occur,  and  certain  acts  must  be  performed  by 
those  seeking  the  forfeiture.  Upon  the  reading  of  the  statute 
the  first  words  which  we  encounter  are  "  upon  the  failure  of  any 
one  of  several  co-owners  to  contribute  his  proportion  of  the 
expenditures  required  hereby."  Then  the  co-owners  may  take 
the  course  laid  down  in  the  remaining  part  of  the  section.  But 
first,  and  as  a  foundation  upon  which  to  seek  forfeiture,  it  must 
be  true  that  the  alleged  forfeiting  owner  has  failed  to  contribute 
his  proportion  of  the  expenditures  required  by  section  2324. 
But  in  the  case  at  bar  that  was  not  true.  The  very  contrary 
was  the  fact*     The  court  found  as  follows:  "That  ever  since 
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tbe  plaintiff  became  and  was  iavested  as  aforesaid  with  the 
title  to  said  undivided  one-third  of  said  premises  he  has  done 
and  |)erformed  all  things  needful  and  requisite  to  perfect,  keep 
alive,  and  maintain  his  possessory  right  and  title  thereto,  and 
that  he  fully  and  properly  ^represented'  or  did  the  annual 
^assessment  work'  in  and  to  his  said  title  and  interest  therein, 
by  doing  and  performing  the  labor  and  making  the  improve- 
ments on  said  claim  for  the  purpose  and  with  the  intent  of 
prospecting  and  developing  the  same,  to  the  amount  and  of 
the  value  of  at  least  thirty-three  and  33^  dollars  ($33.33^)  in 
and  during  each  and  every  of  the  years  1877, 1878, 1879, 1880, 
and  1881  (the  years  wherein  the  defendants  claim  the  plaintiff 
made  default  therein,  by  reason  whereof  they  claim  a  forfeiture 
of  his  said  right,  title,  and  interest  in  and  to  said  lode  claim, 
accrued  and  passed  to  them),  and  during  each  and  every  of  the 
years  subsequent  to  the  said  date  of  the  location  thereof,  at  the 
time,  at  the  place,  and  in  the  manner  required  by  law  for 
the  purpose  aforesaid.    That  said  improvements  consisted  of  a 
shaft,  dug,  excavated,  and  sunk  thereon,  and  timbering  the 
same,'' 

There  was  some  conflict  in  the  evidence  upon  this  point. 
We  have  carefully  read  the  whole  record,  and  shall  not  re- 
hearse the  evidence,  bnt  will  say  that  it  was  amply  sufficient 
to  sustain  the  finding.  Therefore,  it  is  the  fact  in  this  case 
that  the  plaintiff  did  not,  during  the  years  named,  fail  to  con- 
tribute his  proportion  of  the  aunual  expenditures  required  by 
section  2324.  The  very  first  requirement  of  that  section,  as  a 
basis  of  forfeiture,  did  not  exist. 

We  have  therefore  left  for  consideration  this  situation,  as 
follows:  Three  men,  Mayfield,  Upton,  and  Brundy,  together 
own  a  mining  claim;  Brundy  has,  during  all  the  years  in  ques- 
tion, contributed  his  proportion  of  the  aunual  expenditures 
required  by  law  upon  each  mining  claim,  or,  in  the  common 
language  of  prospectors,  he  has  done  his  share  of  the  *' repre- 
sentation work.''  Under  these  facts,  if  M.  and  U.  publish  a 
forfeiture  notice  against  B.,  does  this  fact  divest  B.  of  the  title, 
and  does  it  transfer  said  title  to  M.  and  U?  Without  hesita- 
tion we  say.  No.  The  very  foundation  of  forfeiture  is  wanting; 
that  is,  the  failure  of  B.  to  represent.    The  forfeiture  notice 
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is  not  true.  The  ground  claimed  for  a  forfeiture  does  not 
exist  To  liold  otherwise  would  lead  to  curious  results*  For 
example,  it  is  the  fact  that  M.,  U*,  and  B.  each  do  their  full 
share  of  representation  for  a  given  year;  and  at  the  end  of  the 
year  several  notices  are  published,  which  set  out  the  matters 
stated  in  section  2324.  There  may  be  a  half  doseu  such 
notices;  for  instance,  M.  against  U.  and  B;  U.  against  M.  and 
B;  B.  against  M.  and  U;  U.  and  B.  against  M;  M.  and  B. 
against  U;  M.  and  U.  against  B.  But  the  fact  is  that  none 
of  these  notices  are  true,  and  not  being  true,  to  declare  that 
they  worked  forfeitures,  of  course,  is  an  absurdity.  But  if  one 
works  a  forfeiture,  why  not  all  ?  The  absurdity  is  apparent 
in  the  illustration  given,  and  it  is  just  as  apparent  in  the 
actual  single  instance  in  the  case  at  bar,  that  is,  the  attempted 
notice  of  M.  and  U.  against  B.  It  would  certainly  be  a  very 
economical  method  of  acquiring  titles  to  mining  claims,  if  any 
owner  could  publish  or  serve  a  notice,  as  contemplated  by  sec- 
tion  2324,  on  his  co-owners,  and  barely,  by  such  notice,  acquire 
their  titles,  when  the  facts  dpon  which  such  notices  may  be 
given  do  not  exist.  But  the  discussion  runs  into  the  ridicu* 
lous.     It  is  time  to  close  it. 

Our  conclusion  is,  that  the  served  and  published  notices  did 
not,  for  the  reasons  above  stated,  forfeit  Brundy's  interest  to 
May  field  and  Upton.    {Turner  v.  Sawyer,  eupra.) 

It  is  to  be  observed  that  we  decide  this  point  simply  upon 
the  ground  that  it  was  found  by  the  court,  and  the  finding 
remains  undisturbed,  that  the  notices  had  not  the  required 
foundation  of  fact  to  support  them.  If  the  facts  in  this  case 
had  been  that  the  notices  were  wholly  true,  that  the  necessary 
facts  were  all  present,  that  the  notices  were  regular  and  formal 
in  their  matter  and  service,  then  an  important  and  interesting 
question  would  have  been  presented  to  us,  to  which  counsel 
have  invited  our  attention,  that  is  to  say,  whether,  if  the  full 
requirements  of  the  forfeiture  notice  of  section  2324  are  strictly 
complied  with,  then  is  a  forfeiture  worked,  and  a  transfer  of 
title  accomplished,  ipsisfacUsj  or  must  the  forfeiture  be  declared 
and  adjudged  by  some  appropriate  action?  But  the  facts 
of  this  case  do  not  require  a  consideration  of  that  subject. 
Brundy  not  being  ^^  advertised  out,''  and  bis  interest  not  being 
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forfeited,  but  he  still  owning  the  same,  when  application  for 
patent  is  made  by  his  co-owners,  the  case  therefore  comes  to 
this  point:  There  are  three  undisputed  co-owners  of  a  mining 
claim,  namely,  Mayfield,  Upton,  and  Brundy,  Mayfield  and 
Upton  apply  for  and  obtain  a  United  States  patent  to  them- 
selves, excluding  Brundy.  Two  questions  are  therefore  left. 
1.  Must  Brundy  file  an  adverse  claim  in  the  land-office  (which 
he  did  not  do),  in  order  to  prevent  his  title  being  finally 
acquired  to  themselves  by  Mayfield  and  Upton,  through  the 
process  of  applying  for  and  obtaining  United  States  patent? 
If  Brundy  need  not  file  such  adverse  claim,  then:  2.  Are  May- 
field  and  Upton  trustees  for  Brundy?  Both  of  these  inquiries 
are  fully  answered  in  the  last  case  in  the  United  States  supreme 
court  which  we  have  seen  upon  this  subject  {Turner  v.  Sawyer, 
wpra),  a  case  very  similar,  in  its  facts,  to  the  case  at  bar.  As 
to  the  necessity  for  Brundy  to  file  an  adverse  claim  in  the 
United  States  land-office,  we  quote  the  following  from  the 
opinion  of  Mr.  Justice  Brown  in  that  case: 

''It  is  contended,  however,  that  Sawyer  is  precluded  from 
maintaining  this  bill  by  the  fact  that  he  filed  no  adverse  claim 
to  the  lode  in  question  under  the  Revised  Statutes,  section 
2325.  This  section  declares  that  'if  no  adverse  claim  shall 
have  been  filed  with  the  register  and  receiver  of  the  proper 
land-office  at  the  expiration  of  the  sixty  days  of  publication' 
of  notice  of  application  for  patent,  'it  shall  be  assumed  that 
the  applicant  is  entitled  to  a  patent,  upon  the  payment  to  the 
proper  officer  of  five  dollars  per  acre,  and  that  no  adverse 
daim  exists;  and  thereafter  no  objection  from  third  parties  to 
the  issuance  of  a  patent  shall  be  heard,  except  it  be  shown  that 
the  applicant  has  failed  to  comply  with  the  terms  of  this  chap- 
ter/ By  section  2326,  'where  an  adverse  claim  is  filed  during 
the  period  of  publication,  it  shall  be  upon  oath  of  the  person 
or  persons  making  the  same,  and  shall  show  the  nature,  bound- 
aries and  extent  of  such  adverse  claim,'  etc.  In  this  case 
there  was  no  conflict  between  different  locators  of  the  same 
land,  and  no  contest  with  regard  to  boundaries  or  extent  of 
claim,  such  as  seems  to  be  contemplated  in  these  provisions. 
Turner  did  not  claim  a  prior  location  of  the  same  lode,  and 
made  no  objection  to  the  boundaries  or  extent  of  Sawyer's 
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claim,  but  asserted  that  be  had  acquired  Sawyer's  title  by 
legal  proceedings.    The  propriety  of  such  claim  was  not  a  ques- 
tion which  seems  to  have  beeu  coutemplated  in  requiring  the 
'adversing' of  hostile  claims.    In  this  particular  the  case  of 
Oarland  v.  Wynn,  20  How.  6,  is  in  point.    In  that  case  it 
was  held  that  where  the  register  and  receiver  of  public  lands 
had  been  imposed  upon  by  ex  parte  affidavits,  and  a  patent  has 
been  obtained  by  one  having  no  interest  secured  to  him  in  vir- 
tue of  the  pre-emption  laws,  to  the  destruction  of  another's 
right  who  had  a  preference  of  entry,  which  he  preferred  and 
exerted  in  due  form,  but  which  right  was  defeated  by  false 
swearing  and  fraudulent  contrivance  brought  about  by  him  to 
whom  the  patent  was  awarded,  that  the  jurisdiction  of  the 
courts  of  justice  was  not  ousted  by  the  regulations  of  the  com- 
missioner of  the  general  land-office.     'The  general  role  is,' 
says  Mr.  Justice  Catron,  'that  where  several  parties  set  up 
conflicting  claims  to  property,  with  which  a  special  tribunal 
may  deal,  as  between  one  party  and  the  government,  r^ard- 
less  of  the  rights  of  others,  the  latter  may  come  into  the  ordi- 
nary courts  of  justice  and  litigate  the  conflicting  claim.'     Such 
was  the  case  of  Oomegya  v.  Vcuaej  1  Pet.  193,  212,  and  the 
case  before  us  belongs  to  the  same  class  of  ex  parte  proceedings; 
nor  do  the  regulations  of  the  commissioner  of  the  general 
land-office,  whereby  a  party  may  be  held  to  prove  his  better 
claim  to  enter,  oust  the  jurisdiction  of  the  courts  of  justice. 
We  announce  this  to  be  the  settled  doctrine  of  this  court.    (See 
also  Monroe  Guttle  Q>.  v.  Becker,  9upra^  and  cases  cited.)"  ^^ 
As  to*Mayfield   and  Upton  being  trustees  for  Brandy, 
and  required  to  convey  to  Brundy,  the  same  authority  says: 
''Whether  he  procured  such  receiver's  receipt  by  fraudulent 
and  false  representations,  as  charged  in  the  bill,  it  is  unneces- 
sary to  determine.     It  is  clear,  to  put  upon  it  the  construction 
most  favorable  to  him,  that  he  acted  under  a  misapprehension 
of  his  legal  rights.     There  is  nothing  in  the  reconl  showing 
that  he  ever  became  possessed  of  Sawyer's  interest  in  the  lode. 
Assuming  that,  under  the  proceedings  in  the  Teal  suit,  lie  had 
acquired  the   legal  title  to  Sanderson's   interest,   he  became 
merely  a  tenant  in  common  with  Sawyer,  and  his  subsequent 
acquisition  of  the  legal  title  from  the  land-office  inured  to  the 
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benefit  of  his  cotenaiits  as  well  as  himself.  It  is  well  settled 
that  ooteDants  stand  in  a  certain  relation  to  each  other  of 
mutual  trust  and  confidence;  that  neither  will  be  permitted  to 
act  in  hostility  to  the  other  in  reference  to  the  joint  estate;  and 
that  a  distinct  title  acquired  by  one  will  inure  to  the  benefit  of 
alL  A  relaxation  of  this  rule  has  been  sometimes  admitted  in 
certain  cases  of  tenants  in  common  who  claim  under  different 
conveyance  and  through  different  grantors.  However  that 
may  be,  such  cases  have  no  application  to  the  one  under  con- 
sideration,  wherein  a  tenant  in  common  proceeds  surrep- 
titiously, in  disregard  of  the  rights  of  his  cotenants,  to  acquire 
a  title  to  which  he  must  have  known,  if  he  had  made  a  careful 
examination  of  the  facts,  be  had  no  shadow  of  right.  We 
think  the  general  rule,  as  stated  in  Bisselt  v.  Foss,  114  U.  S. 
262,  269,  should  apply;  that  'such  a  purchase'  (of  an  out- 
standing title  or  encumbrance  upon  the  joint  estate  for  the 
benefit  of  one  tenant  in  common)  'inures  to  the  benefit  of  all, 
because  there  is  an  obligation  between  them,  arising  from  their 
joint  claim  and  community  of  interest,  that  one  of  them  shall 
not  aflect  the  claim  to  the  prejudice  of  the  others.  (Rothwell 
V.  DeweeSy  supra;  Van  Home  v.  Fonda^  supra;  Uoyd  v.  Lynoh^ 
mipra;  Downer  v.  S/miihy  supra.)*  A  title  thus  acquired  the 
patentee  holds  in  trust  for  the  true  owner,  and  this  court  has 
repeatedly  held  that  a  bill  in  equity  will  lie  to  enforce  such 
trust  (Johnson  v.  Towdey^  supra;  Moore  v.  BobbinSy  supra; 
Marquez  v.  FriMe,  supra;  Reior  v.  Oibbon^  supra;  Monroe 
OaUle  Co.  V.  Becker ^  supraP  See  also  BuJUe  Hardware  Co,  v. 
Cobban,  supra.)  Tliese  matters  discussed  seem  to  dispose  of 
this  appeal. 

The  judgment  of  the  district  court  directed  that  an  account- 
ing be  had,  and  that  it  be  ascertained  what  expense  had  been 
incurred  by  Mayfield  and  Upton  in  obtaining  the  patent,  and 
that,  upou  payment  of  one-third  of  the  same,  or  a  l^al  tender 
thereof,  by  Brundy,  that  said  Mayfield  and  Upton  should 
execute  and  deliver  to  him  a  deed  conveying  said  one-third 
interest. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 
Pembebton,  C.  J.,  and  Hunt,  J.,  concur. 
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DOYLE,  Rbbponbents,  v.  GORE,  Appellant. 

[Submitted  Jaoiiut  15. 1886.    Dedded  JaniuuT  21, 1895.] 

AaBkXjvr—Damagm—Jitdgment  in  oriminal  ea$e  at  evidtmcBn^k  Jadgment  of  oon- 
▼iction  for  MMolt  and  battery  before  a  Jastioe  of  the  peaoe  is  inadmusible  in 
eTidence  to  eatablish  the  fact  of  assaalt  and  battery,  in  an  action  for  damages 
brought  by  the  penon  aaaanlted  againat  the  defendant 

Appeal  from  Eighth  Judicial  Distriet,  Caacade  County. 

Action  for  the  assault  and  battery.  Judgment  was  ren- 
dered for  the  plaiDtiff  by  Benton,  J.    Beveraed. 

Ifiomas  E.  Brady,  for  Appellaut 

The  exhibit  admitted  in  evidence  contains  none  of  the  ele* 
ments  of  a  judgment-roll,  and  objection  to  its  admission  was 
improperly  overruled.  It  was  offered  as  a  judgment-roll  and 
contained  no  judgment;  Moreover,  it  being  a  judgment  of  an 
inferior  court  of  limited  jurisdiction,  the  jurisdiction  of  such 
court  will  not  be  assumed  {Deer  Lodge  County  v.  At,  3  Mont, 
170;  Terriiary  v.  HUdebrand,  2  Mont.  426);  and  in  the  case 
at  bar  there  was  no  attempt  at  showing  that  the  police  magis- 
trate ever  had  jurisdiction  or  was  qualified  to  enter  any  judg- 
ment of  the  nature  this  one  was  calculated  to  be. 

Donovan  &  Lyter,  for  Respondent. 

Pehbebton,  C.  J. — ^This  is  an  action  by  plaintiff  to  recover 
damages  claimed  to  have  been  sustaiued  by  him  on  account  of 
an  assault  and  battery  allied  to  have  been  committed  by 
defendant  upon  plaintiff. 

The  case  was  tried  with  a  jury,  and  a  verdict  rendered  in 
fiivor  of  plaintiff  for  five  hundred  dollars.  Judgment  was 
entered  thereon  for  said  amount.  From  this  judgment,  and 
an  order  of  the  court  denying  a  new  trial,  the  defeudaut 
appeals. 

It  appears  that,  after  the  commission  of  the  alleged  assault 
and  battery,  the  defendant  was  arrested  therefor,  and  tried  and 
convicted  before  a  justice  of  the  peace.  In  the  trial  of  this 
case  for  damages  resulting  from  said  assault  and  battery,  the 
court,  over  the  objection  of  defendant,  permitted  the  plaintiff 


15  Mont.]  DoYLB  V.  Gorb.  213 

to  iutroduce  in  evidenoe  the  transcript  of  the  justice's  docket, 

who  tried  the  criminal  case  against  the  defendant.    This  is 

assigned  as  error. 

In  1  Greenleaf  on  Evidence^  fifteenth  edition,  section  637,  it 

is  said:  ''Upon  the  foregoing  principles,  it  is  obvious  that,  as  a 

general  rule,  a  verdict  and  judgment  in  a  crimincU  com,  though 

admissible  to  establish  the  fact  of  the  mere  rendUion  of  the 

judgment,  cannot  be  given  in  evidence  in  a  civil  action,  to 

establish  the  fads  on  which  U  toas  rendertdJ* 

In  section  538  the  same  author,  speaking  of  a  case  exactly 

like  the  one  at  bar,  says:  ''  But  if  he  were  convicted  of  the 

oflfense,  and  then  is  sued  in  trespass  for  the  assault,  the  record 

in  the  former  case  would  not  be  in  evidence  to  establish  the 

fact  of  the  assault;  for,  as  to  matters  involved  in  the  issue,  it 

is  res  inter  alios  ojdta!^    (And  see  autliorities  cited.) 

The  defendant  may  have  been  convicted  upon  perjured  or 

incompetent  testimony,  or  by  collusion,  or  his  conviction  may 

have  been  the  result  of  prejudice  on  the  part  of  the  justice  or 

the  jury.     In  this  case  the  introduction  of  this  evidenoe  may 

have  been  very  prejudicial  to  the  defendant.     Whether  or  not 

the  defendant  committed  the  assault  and  battery  alleged  was 

an  issue  in  the  case.     By  the  justice's  transcript  the  plaintiff 

claims  that  the  assault  and  battery  was  shown,  leaving  the 

jury  to  determine  only  the  amount  of  damage  plaintiff  had 

sustained  by  reason  thereof.     The  court  gave  no  instruction 

as  to  the  purpose  of  this  evidence.     Nor  does  the  record  dis« 

close  any  particular  purpose  for  which  it  was  admitted.     But 

accepting  plaintiff's  statement  in  his  brief  as  to  the  purpose 

of  its  introduction,  we  are  of  opinion  that  it  was  error  to  admit 

it  in  this  case.     It  certainly  did  prove,  or  tend  to  prove,  the 

facts  upon  which  judgment  of  the  justice  was  rendered.     Such 

being  the  intended  purpose  and  effect  of  the  evidence,  its 

admission  was  error. 

The  judgment  is  reversed  and  cause  remanded  for  a  new 

trial. 

tLenoerseidL 
De  Witt,  J.,  and  Hunt,  J.,  concur. 
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^EAoncM-^OofUrol  ofjtsry  <nar  verdiet.^'Whaa  a  Terdiot  li  rendered  and  reoorded 
the  Jury  is/WticCia  qffieio.  Prior  to  that  time  the  Terdiot  is  in  the  control  of 
the  Jury  in  lome  reepeoti,  bnt  after  those  events  the  ptOTinoe  of  the  Jni?  is 
exhausted.    (In  re  Thampton,  9  Mont  881,  dted.) 

Bamb— in/ormal  and  ingt/^fflcimU  vwdAd—Befusal  to  rsostee  vsrdiol.— The  praetks 
permitted  by  section  371  of  the  Code  of  GiTll  Procedure,  proriding  that  "if 
the  yerdict  be  informal  or  insuAoient  in  not  corering  the  whole  issue  or  issoss 
sabmitted,  or  in  any  particular,  the  Terdiot  may  be  corrected  by  the  Jury  under 
the  adTice  of  the  court,  or  the  Jury  may  be  sent  out  again,"  is  to  present 
irregular,  informal,  and  insufficient  Terdiots  firom  being  receiTed  and  recorded, 
and  is  not  to  be  extended  so  fiff  as  to  authorise  the  court  to  refkise  to  receiTs  a 
▼erdict  for  the  plaintiff  for  a  sum  less  than  that  claimed  by  him,  on  the  ground 
that,  under  tlie  CTidence,  if  the  plaintiff  is  entitled  to  a  verdict  at  aU  it  must 
be  fiyr  the  lull  amount  claimed.  The  proper  remedy  in  the  latter  ease  is  to 
have  the  Tscdiot  set  sside  on  motion  for  a  new  trlaL 

Appeal  frcm  Eighih  Judicial  Didrid^  Ooioade  Oaumtj/. 

AonoN  for  the  reoovery  of  money.  Judgment  was  rendered 
for  the  plaintiff  by  Bentok,  J.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
This  action  was  brought  by  plaintiff  to  recover  from  defend- 
ant moneys  which  he  was  alleged  to  have  obtained  from  her  by 
fraudulent  representations  when  acting  as  her  agent.  The 
court  instructed  the  jury  upon  the  question  of  agency,  and  told 
them,  in  effect,  that  if  they  believed  from  the  evidence  that 
the  agency  was  established,  and  if  they  believed  certain  other 
facts  named,  they  sliould  find  for  the  plaintiff  for  one  hun- 
dred dollars.  The  instructions  practically  put  the  case  to  the 
jury  that  they  must  find  for  the  plaintiff  for  one  hundred 
dollars  or  nothing;  that  is,  for  the  plaintiff  for  one  hundred 
dollars,  or  for  the  defendant  for  his  costs. 

The  jury  came  in  with  a  verdict  for  plaintiff  for  fifty  dollars. 
The  following  proceedings  then  took  place,  as  recited  in  the 
bill  of  exceptions:  ^'Whereupon  the  court  examined  said  ver- 
dict, and,  in  the  absence  of  the  defendant  and  his  attorney, 
refused  to  accept  said  verdict,  and  further  instructed  said  jury 
iu  the  following  language:  'I  donH  think  loan  receive  this 
verdict,  for  thb  reason:  I  don't  think  there  is  any  evidence  to 
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jagtify  the  verdict  for  the  sam  named  in  the  verdict.  That 
the  plaintiff  is  entitled^  if  she  is  entitled  to  a  verdict  at  all, 
for  the  sum  of  one  hundred  dollars  and  iuterest,  or  the  defend- 
ant is  entitled  to  a  verdict.'  Whereupon  a  juror  remarked,  'I 
don't  think  it  is  possible  for  us  to  oome  to  an  agreement/ 

The  Oourt.  ^I  shall  be  obliged  to  ask  you  to  return  to  your 
room,  and  do  the  best  you  can/ '' 

The  jury  again  retired,  and  afterwards  brought  in  a  verdict 
for  tlie  plaintiff  for  one  hundred  dollars.  The  defendant 
complains  that  it  was  error  of  the  court  to  refuse  to  receive 
the  first  verdict,  and  send  the  jury  back  for  further  considera- 
tion. 

Thomas  K  Brady ^  for  Appellant 

The  oourt  erred  in  refusing  to  receive  the  first  verdict  agreed 
upon  by  the  jury,  and  in  instructing  the  jury  that  the  plaintiff 
was  entitled  to  one  hundred  dollars  and  interest  if  she  was  en- 
titled to  any  thing.  Although  a  oourt  has  power  to  require  a 
jury  to  put  an  informal  verdict  into  proper  form,  yet,  where  a 
verdict  is  presented  in  proper  form,  it  is  error  for  the  court  to 
refuse  to  receive  it  and  to  require  the  jury  to  alter  the  substauce 
of  the  verdict  {MoOonndl  v.  lAfdon^  4  Watts,  357;  Frod  v. 
AinMt  Lumber  Q>.,  3  Wash.  241;  Haloh  v.  AUir%  18  N.  Y. 
383.) 

De  Witt,  J. — ^We  are  of  opinion,  from  the  examination  of 
the  pleadings  and  evidence  and  the  record,  that  the  court  cor- 
rectly instructed  the  jury,  on  the  trial  of  the  case,  that,  accord- 
ing as  they  were  satisfied  by  the  evidence,  they  should  find 
either  for  the  plaintiff  for  one  hundred  dollars  or  for  defend- 
ant for  his  costs. 

The  question  presented  is  whether  the  oourt  erred  in  refus- 
ing to  receive  the  first  verdict  Our  statute  provides  as  fol- 
lows: '^  If  the  verdict  be  informal  or  insufficient  in  not  covering 
the  whole  issue  or  issues  submitted,  or  in  any  particular,  the 
verdict  may  be  corrected  by  the  jury  under  the  advice  of  the 
court,  or  the  jury  may  be  again  sent  out.''  (Code  Civ.  Proc.| 
{  271.)  ''When  a  verdict  is  rendered  and  recorded,  and  the 
jury  discharged,  the  jury  is  Junctw officio.    Prior  to  that  time 
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the  verdict  is  in  the  ooDtrol  of  the  jury  in  some  respects. 
After  those  events  the  province  of  the  jury  is  exhausted." 
{In  re  Thompson,  9  Mont  381.)  In  many  respects  the  jury 
have  control  of  their  verdict  until  it  is  recorded.  (  Walters  v. 
Junkina,  16  Serg.  &  B.  414;  16  Am.  Dec  585;  Snell  v.  Ban- 
gor  Steam  Nav.  *Q>.,  30  Me.  337;  Boot  v.  Sliertoood,  6  Johns. 
67;  5  Am.  Dec.  191;  Burk  v.  Oommonwealik,  5  J.  J.  Marsh. 
675.)  But  in  the  case  at  bar  the  question  was  not  the  desire 
of  the  jury  to  hold  control  over  or  to  alter  their  verdict  before 
it  was  recorded.  They  did  not  want  to  alter  it.  In  fact  one 
juror  said  to  the  court  that  he  thought  they  could  not  be  able 
to  agree  upon  any  change  in  the  verdict  as  originally  offered. 
Therefore  the  matter  of  the  right  of  the  jury  to  alter  their 
verdict  before  recording  is  not  here  the  question. 

Without  a  statute  similar  to  ours  above  cited  it  has  been 
held  tiiat  an  iuformal  verdict  may  be  corrected.  (Cases  last 
cited;  and,  also,  Cbok  v.  State,  26  Ga.  593;  l^cUe  v.  Waterman, 
1  Nev.  551;  Osgood  v.  MoConneU,  32  111.  74;  Hadley  v.  Hy^ 
wood,  121  Mass.  236;  Coffee  v.  Groover,  20  Fla.  64;  Liille  v. 
Larrabee,  2  Green  1.  37;  11  Am.  Dec.  43;  Perkins  v.  Wilson,  3 
Cal.  137.)  lu  fact^  our  statute  is  to  some  extent  rather  a  dec- 
laration of  existiug  principles  than  the  introduction  of  any 
wholly  new  principles  or  doctrine. 

While  the  verdict  may  be  amended  in  form,  yet  it  is  held 
that  it  cannot  be  altered  or  changed  in  substance.  {MoConneU 
v.  Linton,  supra;  Little  v.  Larrabee,  supra;  and  Perldns  v. 
Wilson,  suprcu)  Our  statute  provides  that  the  jury,  under  the 
advice  of  the  court,  may  correct  their  verdict,  or  may  be  again 
sent  out,  under  certain  conditions.  Those  conditions  are,  if 
the  verdict  proffered  is  informal,  or  insufficient  in  not  cover- 
ing the  whole  issue  submitted,  or  in  any  particular.  The  ver- 
dict in  the  case  at  bar  was  certainly  not  sustainable  under  the 
law  and  fiiots  if  it  had  been  attacked  on  motion  for  new  trial. 
But  the  verdict  was  not  informal.  It  was  perfectly  formal 
and  regular.  Its  intention  was  unmistakable.  No  one  could 
conjure  up  a  doubt  as  to  what  it  intended.  The  jury  plainly 
intended  to  give  the  plaintiff  fifty  dollars.  No  language  could 
Iiave  expressed  this  intent  more  clearly.  Nor  was  the  verdict 
insufficient  in  not  covering  the  issue  presented.     Th«   only 


I 
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trouble  was  that^  in  the  opinion  of  the  oonrt,  it  wrongly 
decided  the  issue.  The  issue  was  a  debt  from  defendant  to 
plaiDtiff.  The  jury  found  the  debt  and  the  amount  It  is 
true  that,  if  they  found  the  debt  at  all^  tliey  ought^  under  the 
fiiots  and  the  law,  to  have  found  it  to  be  one  hundred  dollars. 
The  verdict  was  an  erroneous  one,  and  was  doubtless  a  oompro- 
mide,  but  it  was  not  what  the  statute  contemplated  as  an  insuf- 
ficient verdict  It  was  not  insuffioieut  in  neglecting  to  find 
upon  a  matter  that  had  been  presented  to  the  jury.  Illustra* 
tioQS  of  insufficient  verdicts  may  be  noted  in  Hadky  v.  Hey^ 
vjoodj  giiprOf  and  Perking  v.  WiUon,  supra. 

The  fact  is  that  the  court  refused  to  receive  the  verdict,  not 
because  it  was  insufficient  or  informal,  but  the  real  ground  of 
the  refusal  was  the  insufficiency  of  evidence  to  justify  the 
venlict,  and  that  it  was  against  the  law.    But  this  is  a  ground 
for  a  motion  for  a  new  trial.    (Code  Civ.  Proa,  §  296,  subd. 
6.)    A  motion  for  a  new  trial  is  a  matter  of  some  formality. 
A  statement  is  prepared  and  carefully  settled,  and  the  case  is 
usually  heard  by  the  court  with  both  sides  ^represented  by 
counsel,  and,  if  either  party  is  dissatisfied,  an  appeal  is  taken 
to  the  supreme  court  upon  the  record  so  made  up.    But  the 
court,  in  the  case  at  bar,  in  refusing  to  receive  the  verdict,  acted 
open  precisely  the  same  ground  which  is  one  of  the  principal 
reasons  for  granting  a  motion  for  a  new  trial.     It  is  our  opin- 
ion that  a  qnestion  of  so  serious  an  import  as  setting  aside  a 
verdict  because  the  evidence  was  insufficient  to  sustain  it,  or 
that  it  was  against  the  law,  the  code  intended  should  be  care- 
fully heard  and  deliberately  determined  by  the  district  court 
on  a  motion  for  a  new  trial,  and  not  by  the  simple  act  of 
refusing  to  receive  a  verdict.     In  this  view,  the  provisions  of 
section  271  of  the  Code  of  Civil  Procedure  still  have  a  mean- 
ing, and,  it  appears  to  us,  a  very  clear  one.    The  idea  is  this: 
That,  lest  a  party  should  be  unreasonably  put  to  the  labor  of 
making  a  motion  for  a  new  trial  by  reason  of  a  clerical  error 
or  informality  having  occurred  in  the  verdict,  or  because  the 
jury  inadvertently  omitted  to  find  upon  an  issue  presented, 
then,  as  a  remedy  against  such  accidents,  we  have  the  provi- 
sions of  section  271,  allowing  such  informalities  to  be  corrected 
before  they  had  gone  too  far.    The  intention  of  the  statute  is 
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well  expressed  in  an  old  aiid  leading  case,  which  is  still  often 
quoted.  We  cite  therefrom  as  follows:  ''The  questions  are 
whether  the  court  can  permit  the  verdict  so  to  be  amended  or 
altered  as  that  it  may  stand  a  verdict  in  favor  of  the  tenant, 
and,  if  not,  then  what  is  the  proper  course  to  be  pursued? 
The  decision  of  these  quesUons  depending  on  precedents,  we 
have  examined  the  authorities  relating  to  the  subject,  and  will 
now  state  the  result  There  are  two  classes  of  cases  to  be 
found  in  the  books  respecting  erroneous  or  defective  verdicts. 
The  first  class  contains  those  cases  in  which  the  incorrectness 
or  defectiveness  of  the  verdict  or  error  in  the  record  of  the 
judgment  consists  in  some  thing  merely  formal,  and  which  has 
no  connection  with  the  merits  of  the  cause;  where  the  amend- 
ment, when  made,  in  no  respect  impairs  or  changes  the  rights 
of  the  parties,  but  may  only  prevent  a  disturbance  of  the  pro- 
ceedings by  writ  of  error,  or,  by  correcting  clerical  mistakes, 
render  the  record  consistent,  and  the  verdict  pursuant  to  the 
issue.  Of  this  description  are  the  following  cases:  1  8a1k.  47, 
63;  Cro.  Car.  144, 338;  Cro.  Elis.  112,  677;  Cro.  Jac  239;  I 
Ld.  Raym.  336;  2  Strange,  1197;  4  Cok^  62;  Bnlst  181; 
Het.  62;  and  numerous  others  which  it  is  unnecessary  to  cite." 
{LUUe  V.  Larrabee,  mpra.) 

Ab  is  indicated  in  the  views  expressed  in  the  Maine  case, 
above  quoted,  and  as  we  believe  is  held  by  the  weight  of  au- 
thorities, such  a  practice  as  that  permitted  by  the  provisions 
of  section  271  is  to  prevent  irr^ular,  informal,  and  insufficient 
verdicts  from  being  received  and  recorded,  to  the  end  tliat 
parties  may  not  be  required  to  move  for  a  new  trial  or  to 
appeal  upon  grounds  which  were  never  within  the  contempla- 
tion of  the  jury  in  finding  the  verdict.  It  is  true  that  there 
are  cases — some  among  those  cited  above — where  courts  have 
been  sustained  in  refusing  to  receive  verdicts  where  the  fiicts 
came  very  close  to  being  such  as  should  have  been  reviewed 
(Hily  on  a  motion  for  new  trial;  and,  indeed,  in  the  case  at  bar, 
we  confess  a  reluctance  to  reverse  the  judgment.  The  case  was 
correctly  tried  in  all  res))ects  save  this  one.  But  we  feel  that 
we  must  reverse  the  judgment,  or  otherwise  we  should  tend 
to  establish  the  rule  that  the  district  court  may  refuse  to  re- 
ceive a  verdict  whenever  the  judge  considers  that  such  verdiot^ 
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if  received,  should  be  set  aside  on  motion  for  new  trial.    We 

think  tliat  sach  practice  is  not  intended  by  the  code,  for,  if  it 

were,  the  provisions  for  motions  for  new  trials  would  not  have 

been  framed  as  they  are.    The  judgment  is  reversed,  and  the 

case  remanded  for  new  trial. 

lUversedL 
Pembbbton,  C.  J.,  a^  Hukt,  J.,  concur. 


TUTTLE,    Appbllakt,    v.    HARDENBERG   bt    al.,     -^^-^ 

Besponbbnts.  ^   ^ 

[BabmiiM  January  IS,  189B.    Decided  Juraary  H,  1885.] 

(kmrEBtaom^WhcU  amountt  to.— It  la  not  Deoeaaaary  to  a  oonTexaion  that  there 
ahoald  be  a  manual  takiog  of  the  thing  iniqneation  by  the  defendant.  If  ha 
•xerdaea  a  dominion  oyer  the  thing  in  exoluaion  or  in  defiance  of  the  plain- 
tilTa  nght»  that  i>,  in  law,  a  converaion,  be  it  for  hia  own  or  another  penon'a 


BAM3t^lndem$Mif  bon&^LUbUUy  of  attr^Mef.-^  aheriff  aeiflad  property  in  an 
attaohment  vQit»  and,  after  holding  it  abont  two  montha,  tamed  it  OTer  to  hia 
Bucccaaor,  who  lold  it.  The  ownera  of  the  property  aoed  the  aheriff  and  hia 
anceoeaor  for  ita  oonTeraion,  and  of  thia  action  the  anretiea  on  an  indemnity 
bond  to  the  aheriif  wen  duly  notified,  and  they  came  In  and  defended  the  anit 
Judgment  waa  rendered  againat  the  defendanta,  and  the  amount  thereof  waa 
ooUeoted  fh>m  the  aherilL  AM,  that  thia  Jodgment  waa  aufBcient  evidenoe, 
nnder  aeetion  638  of  the  Code  of  Oivil  Procedure,  of  the  aherilTa  right  to 
racoTcr  againat  the  aoretiee  tiie  aun  paid  bj  him  on  the  Judgment 

Appeal  from  Seventh  Judicial  Didriot,  Daweon  Oownty* 

AonoN  on  an  indemnity  bond.    Judgment  was  rendered 
for  the  defendants  by  Milbubn,  J.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
This  is  an  appeal  from  a  judgment  rendered  in  favor  of 
defendants  upon  sustaining  the  demurrer  to  plaintiff's  com* 
plaint.  The  question,  therefore,  before  this  court  is  whether 
the  complaint  stated  a  cause  of  action.  The  following  facts 
appear  in  that  pleading:  The  plaintiff  was  sheriff  of  Dawson 
county  in  1888.  On  September  20,  1888,  an  action  was  com- 
menced by  P.  R.  L.  Hardenberg  (defendant  here)  against 
J.  D.  Sears  to  recover  six  hundred  and  fifly-nioe  dollars.  A 
writ  of  attachment  was  issued  in  the  action  and  delivered  to 
H.  C.  Tuttle  (plaintiff  here)  for  service.     Tuttle,  as  siieriff, 
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attached  forty  tons  of  hay  as  the  property  of  SearB,  defendant 
in  said  case  of  Hardenberg  v.  8ear$.  On  September  28, 1888, 
said  hay  was  claimed,  under  oath,  as  their  property,  by  Mary 
A.  Sears  and  Duncan  Davidson.  Sheriff  Tuttle  at  once  noti- 
fied Hardenberg  of  this  claim.  Thereupon,  on  October  8, 
1888,  the  defendants  in  this  action,  Hardenberg,  D.  R.  Mead, 
and  A.  L.  Smith,  executed  and  deliveif^  to  this  plaintiff,  Tut- 
tle, an  indemnity  bond,  pursuant  to  the  provisions  of  section 
]  93  of  the  Code  of  Civil  Procedure.  Said  bond  was  condi- 
tioned to  indemnify  and  save  harmless  the  sheriff,  plaintiff 
herein,  from  all  damage  which  he  should  sustain  or  in  any 
wise  be  put  to  for  or  by  reason  of  holding  in  his  custody  an« 
der  said  attachment  the  said  hay.  Upon  the  delivery  of  said 
bond  to  said  sheriff  he  kept  the  hay  so  attached. 

Plaintiff  went  out  of  office  as  sheriff,  by  expiration  of  his 
term,  and  was  succeeded  by  Joel  Gleason,  on  December  17, 
1888.  Under  direction  of  said  Hardenberg,  Tuttle  then 
turned  over  to  Gleason  the  attached  hay.  The  hay  was  sold 
by  Gleason  as  perishable  property. 

In  the  action  of  Hardenberg  v.  Seare^  judgment  was  rendered 
in  favor  of  defendant  April  17, 1889. 

On  March  5,  1889,  Mary  Sears  and  Davidson  sued  the 
plaintiff,  Tuttle,  and  Gleason  for  the  conversion  of  the  hay. 
Defendant  Hardenderg  and  his  said  two  sureties  were  duly 
notified  of  this  said  action,  and  they  came  in  and  defended  it. 
In  that  action  judgment  was  duly  rendered  against  this  plain- 
tiff and  Gleason  for  three  hundred  and  eighty-four  dollars, 
and  costs.  Execution  was  issued  on  this  judgment,  and,  on 
such  execution,  the  amount  of  the  judgment  was  collected  from 
this  plaintiff.  He  now  brings  this  action  to  recover  from  the 
principal  and  his  sureties  on  the  indemnity  bond.  No  service 
was  obtained  upon  Hardenberg.  Mead  and  Smith  demurred, 
U|)on  the  ground  that  the  complaint  did  not  state  facto  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was  sus- 
tained.    Appeal  by  plaintiff. 

H.  J.  Haskell,  Thomas  (X  Holmes,  and  Ella  L.  Knowks,  for 

Appellant. 

I.  In  an  action  by  a  sheriff  on  an  indemnity  bond  the 
defendanto  are  precluded,  by  a  recovery  of  judgment  against 
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the  sheriff  for  the  conversion  of  the  propertji  from  settiog  up 
any  defense,  except  that  of  fraudulent  collusion,  for  the  pur- 
pose of  charging  the  surety.  {Flack  v.  Thaxler,  17  N.  Y. 
Sapp.  369;  Qmnor  v.  Seevea,  103  N.  Y.  627.)  A  judgment 
against  the  sheriff  is  oonolusive  on  the  indemnifier,  where  the 
latter  has  been  notified  of  the  action.  {Didil  v.  PcuAeco,  21 
Cal.  438.) 

II.  A  bond  given  to  an  officer  to  hold  him  harmless  is  in 
reality  given  for  the  benefit  of  the  real  parties  in  interest 
rather  than  for  the  benefit  of  the  officer,  and  an  action  can  be 
maiotained  thereon  in  the  name  of  the  real  party  in  interest 
and  not  in  the  name  of  the  officer,  but  in  this  case  the  action 
was  brought  in  the  name  of  the  sheriff  to  whom  the  indemni« 
fying  bond  was  given.  The  bond  complies  substantially  with 
the  requirements  of  the  statute,  and,  even  if  it  did  not,  it  would 
be  regarded  as  a  common-law  bond,  and  valid  as  between  the 
parties  in  interest  {Hedderiek  v.  Pontd,  6  Mont.  346;  ParroU 
V.  8eM,  6  Mont.  340:) 

III.  Process  b^un  by  the  sheriff  may  be  completed  by  his 
socoessor  in  office.  (Dunnica  v.  Cby,  28  Mo.  626;  Duncan  v. 
Matnej/,  29  Mo.  368;  Leshey  v.  Gardner,  3  Watts  &  S.  314; 
Bank  of  Tennessee  v.  Beatty,  3  Sneed,  306;  Tarkinlon  v.  Ales^ 
ander,  2  Dev.  &  6.  87.)  The  California  decisions  (see  People 
V.  Boring,  8  Cal.  407)  are  rendered  upon  a  statute  differing 
from  the  statutes  of  Montana,  and  are  inapplicable. 

8bre»eU  A  Porter,  for  Respondents. 

L  Under  the  law  of  Montana  the  outgoing  sheriff  is 
not  required  to  deliver  attached  property  to  his  successor  in 
office.  (Comp.  Stats.,  §§  184,  192,  194,  867,  868.)  By 
the  rule  of  the  common  law  the  sheriff  who  began  the  exe- 
cution of  a  writ  was  obh'ged  to  finish,  though  meanwhile  his 
term  expired,  and  such  is  the  rule  in  this  country,  except 
where  modified  by  statutory  regulations.  (22  Am.  &  Eng. 
Ency.  of  Law,  628;  IWfeey  v.  Smith,  18  Me.  126;  36  Am.  Dec. 
706;  McKay  v.  Harrower,  27  Barb.  473;  People  v.  Boring,  8 
Cal.  408;  Oolyer  v.  Higgins,  1  Duvall,  6;  86  Am.  Dec.  601; 
Sagely  v.  Livermore,  46  Cal.  616.) 

II.    The  bond  sued  on  was  to  Tuttle,  and  not  to  Tuttle  and 
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GleasoQi  and  the  delivery  of  the  attached  property  by  the 
appellant  to  Gleason  was  wholly  contrary  to  the  obligation  of 
the  Buretiee  on  the  bond.  (Brandt  on  Suretyship  and  Guar- 
anty^ §  338;  Benthune  v.  Dossier,  10  Ga.  236;  Bowan  v.  Sharp 
Mfg.  Oo.,  33  Conn.  1;  Atlanta  Nat.  Bank  v.  Douglas,  51  Gku 
206.) 

IIL  Whether  the  delivery  of  the  attached  property  was 
made  to  the  successor  of  Tuttle  at  the  request  of  the  principal 
obligor,  or  some  strauger  to  the  bond,  the  action  would  still 
constitute  such  a  violation  of  the  terms  of  the  bond  as  would 
discharge  these  respondents  as  sureties.  (  Wilde  v.  Armeby,  6 
Cush.  314;  Watrese  y.  Pieroe,  32  N.  H.  660;  9  Am.  &  £ng. 
£ucy.  of  Law,  83.)  The  surety  has  a  right  to  staud  upon  the 
very  terms  of  his  contract,  and,  if  he  does  not  assent  to  any 
variation  of  it,  and  a  variation  is  made,  it  is  fiital.  {Miller  v. 
SUwart,  9  Wheat.  680;  Orard  v.  Smith,  46  N.  T.  96.) 

lY.  The  judgment  recovered  against  appellant  and  Glea« 
son  cannot  constitute  a  breach  of  respondent's  bond  to  appel- 
lant, whereby  appellant  was  bound  to  keep  the  attached  property 
''  in  his  custody,^'  for  that  judgment,  according  to  the  allega- 
tions of  appellant's  complaint,  rests  upon  a  conversion  of  the 
property  by  appellant  and  Gleason,  which  appellant,  by  his 
complaint,  admits. 

De  Witt,  J. — ^We  are  of  opinion  that  this  complaint  states 
a  cause  of  action.  The  objections  to  this  pleading,  urged  by 
respondent's  counsel,  are  based  upon  their  claim  that  Sheriff 
Tuttle  had  no  right,  under  the  law,  to  turn  over  the  attached 
hay  to  his  successor.  Sheriff  Gleason,  but  should  have  retained 
the  possession  himself.  But  whether  that  were  the  sheriff's 
duty  or  not  under  our  statutes  (Comp.  Stats.,  div.  5,  §§  857, 
868),  we  do  not  think  is  material  to  this  case.  As  it  appeared 
by  final  results,  the  seizure  of  the  hay  was  wholly  wrongful. 
In  the  action  in  which  the  attachment  was  issued  judgment 
went  for  defendant;  and,  in  the  action  by  the  third  persons 
claiming  the  hay,  judgment  was  for  those  claimants.  They, 
viz.,  Mary  Sears  and  Duncan  Davidson,  claimed  the  hay  from 
Tuttle  on  September  28th.  On  October  8th,  defendants 
Mead  and  Smith  gave  Tuttle  the  indemnity  bond.    Tuttle 
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then  held  and  kept  the  hay,  at  least  nntil  December  ITth, 
when  his  term  of  office  expired.  During  all  this  time  his 
holding  was  wrongfuK  He  was  holding  Mary  Sears  and 
Dancan  Davidson's  property  by  virtue  of  a  writ  of  attachment 
against  a  person  other  than  Sears  and  Davidson.  Sears  and 
Davidson  were,  therefore,  then  unlawfully  deprived  of  their 
possession  of  the  Imy,  and  the  same  was  converted  by  Tuttle. 

Judge  Cooley  says,  in  his  work  on  Torts:  ''Any  distinct  act 
of  dominion  wrongfully  exerted  over  one's  property  in  denial 
of  his  right,  or  inconsistent  with  it,  is  a  conversion.  'The 
action  of  trover  being  founded  on  a  conjoint  right  of  property 
and  possession,  any  act  of  the  defendant  which  negatives  or  is 
inconsistent  with  such  right  amounts,  in  law,  to  a  conversion. 
It  is  not  necessary  to  a  conversion  that  there  should  be  a  man* 
ual  taking  of  the  thing  in  question  by  the  defendant;  it  is  not 
necessary  to  be  shown  that  he  has  applied  it  to  his  own  use. 
Does  he  exercise  a  dominion  over  it  in  exclusion  or  in  defiance 
of  the  plaintiff's  right?  If  he  does,  that  is,  in  law,  a  conver- 
sion, be  it  for  his  own  or  another  person's  use.' "  (Cooley  on 
Torte,  448.) 

Therefore,  Tuttle  having  fully  converted  the  property  prior 
to  the  expiration  of  his  term  of  office.  Sears  and  Davidson 
then  had  their  cause  of  action  against  him. 

''  It  is  commonly  said  that,  to  sustain  trover,  the  plaintiff 
must  show  a  legal  title;  he  must  have  property,  general  or 
special,  or  actual  possession,  or  the  right  to  immediate  posses- 
sion, at  the  time  of  the  conversion.''  (Cooley  on  Torts,  442, 
443.) 

They  did  not  sue  Tuttle  until  later,  and,  when  they  did, 
they  joined,  as  a  defendant,  Gleason,  and  recovered  judgment 
against  both  of  them.  This  was  surely  a  judgment  against 
Tuttle,  and  one  by  which  he  was  damaged.  The  foundation  for 
this  judgment  was  in  the  cause  of  action  arising  by  reason  of 
Tuttle  having  seized  and  held  the  hay.  Whatever  may  be 
true  as  to  Sears  and  Davidson  having  a  cause  of  action  against 
Gleason  for  disposing  of  the  hay,  this  did  not  deprive  them  of 
their  cause  of  action  against  Tuttle  for  seizing  and  holding  it. 
This  cause  of  action  they  asserted  against  Tuttle,  and  obtained 
a  judgment  against  him.     For  such  damages  occurring  to 
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Tattle  bj  reason  of  his  holding  the  hay,  the  defendants  Mead 
and  Smith  agreed  to  iudemuifj  him. 

The  Code  of  Civil  Procedure  provides,  in  section  633,  as 
follows:  ^^An  action  brought  against  a  sheriff  for  an  act  done 
by  virtue  of  his  office,  if  he  give  written  notice  thereof  to  the 
sureties  on  any  bond  of  indemnity  received  by  him,  the  judg- 
ment recovered  therein  sliall  be  sufficient  evidence  of  his  right 
to  recover  against  such  sureties.'' 

Now,  when  Tuttle  was  sued  by  Sears  and  Davidson,  he 
notified  Mead  and  Smith,  sureties,  and  they  came  in  and 
defended  the  suit.  The  liability  of  Gleason  and  of  Tuttle 
was  tried  in  that  case.  As  we  have  seen,  there  was  a  cause  of 
action  existing  against  Tuttle.  We  further  find  that  it  was 
tried  and  established  in  the  suit  against  him,  a  suit  in  which 
the  indemnifiers  appeared  and  defended.  Under  these  circum- 
stances, section  633  of  the  Code  of  Civil  Procedure  declares 
that  the  judgment  recovered  shall  be  sufficient  evidence  of  the 
sheriff 's  right  to  recover  against  the  sureties.  {Duiil  v.  Paelieco, 
mtpra.) 

All  these  matters  appear  in  the  complaint  in  the  action. 
The  judgment  of  the  district  court  is  therefore  reversed,  and 
the  cause  is  remanded,  with  instructions  to  overrule  the  de- 
murrers of  defendants  Mead  and  Smith. 

Beveraed. 

Pehbebton,  C«  J.,  and  Hunt,  J.,  concur. 
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24   m  [Bubmitted  December  10,  1894.    Decided  Januaiy  28, 1885.] 

Taxation— PoiMfS  of  board  of  equalitation,— The  «oi  of  FebroAry  9i,  1898 
(8d  BOM.,  P>  64),  amendatory  of  sections  58  and  59  of  an  act  concerning  rereone, 
approved  March  6, 1881,  providei  a  new  mode  for  the  appointment  of  ap- 
praisers, bat  did  not  alter  or  amend  in  any  respects  sections  80  and  61  of  the 
act  of  1891.  Section  61  of  this  act  gaye  the  board  of  equalization  the  "  power, 
after  giving  notice  in  such  manner  as  it  may  by  mle  prescribe,  to  increase  or 
lower  any  assessment  contained  in  the  assessment-book,"  and  this  power  the 
board  of  equalization  stiU  has  under  the  amended  law. 

Bam»^  Diiorftioti  of  board  of  equaluation^Ceriiorari.—An  alleged  abnee  of  dis- 
cretion by  the  board  of  equalisation,  in  raising,  without  sulBcient  cTidenoe,  the 
Taluation  of  property  asseesed  for  taxes,  cannot  be  Inquired  into  by  the  tapreme 
oourt  on  writ  of  certiorari. 
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Cbbtiobabi  to  review  the  action  of  the  board  of  commiB- 
8ionen  and  clerk  of  the  county  of  Gallatin  in  fixing  the  val- 
uation of  the  relator's  property.    Dismissed. 

£  P.  Oaldwea,  for  Relator. 

/.  C  Xuoe,  H.  J.  Hatikdl,  and  Ella  L.  Knawlea,  for  Be- 
•pondenia. 

PEMSEBTOlTy  C.  J. — ^This  is  an  application  for  a  writ  of 
cerHoraru     The  applicant  is  a  resident  taxpayer  in  the  city  of 
Boaeman  in  the  county  of  Gallatin.     The  respondents  comprise 
the  board  of  county  commissioners  and  the  clerk  of  said  county. 
The  applicant  is  the  owner  of  considerable  real  estate  situate  in 
said  city  of  Bozeman.   He  alleges  that  about  the  nineteenth  day 
of  February^  1894|  the  board  of  appraisers  of  said  county  met 
and  fixed  the  valuation  of  said  real  estate  for  said  year^  which 
he  says  was  the  true  and  fair  value  thereof;  that  thereafter  the 
assessor  of  said  county  listed  said  real  estate,  and  assessed  the 
same  in  accordance  with  the  valuation  thereof  fixed  by  said 
board  of  appraisers,  and  duly  returned  the  same  as  so  listed 
and  assessed.    That  on  or  about  the  thirty-first  day  of  July, 
1894,  the  respondents,  acting  as  the  boanl  of  equalization  oi 
said  county,  raised  the  valuation  of  said  real  estate,  as  fixed 
by  said  board  of  appraisers,  and  listed,  assessed,  and  returned 
by  said  assessor.     Notice  of  the  intention  of  said  board  of 
equalization  to  raise  or  increase  the  valuation  of  the  real  estate 
of  the  applicant  was  duly  served  upon  him,  and  he  appeared 
before  said  board  in  pursuance  thereof,  and  protested  in  writ- 
ing against  this  contemplated  action  of  said  board.     The  ap- 
plicant offered  no  evidence  in  support  of  his  protest  showing 
that  any  injury  or  injustice  would  result  to  him  from  the  action 
of  the  sud  board,  nor  does  he  complain  in  this  court  that  any 
injary  or  injustice  has  resulted  from  said  action  of  said  board. 
In  his  protest  filed  before  said  board  of  equalization  the  appli- 
cant contended,  and  in  his  application  for  the  writ  of  certiorari 
in  this  court  contends,  that  said  board  had  no  jurisdiction  to 
raise  or  increase  the  valuation  of  his  real  estate,  for  the  reason 
that  the  board  of  appraisers  had  fixed  the  true  and  fair  value 
of  said  property. 

VoIm  XV.-16 
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Counsel  for  applicanti  in  their  brief,  say:    ''This  cause  de- 
pends upon  a  construction  of  sections  60  and  61,  page  96,  of 
the  laws  of  1891  of  Montana,  and  the  act  amendatory  thereof 
in  laws  of  1893,  page  64/'    Section  60,  above  referred  to, 
provides  that  the  board  of  county  commissioners  shall  be  the 
board  of  equalization,  ''to  examine  the  assessment-book  and 
adjust  and  equalise  the  valuation  of  the  taxable  proi>erty  ol 
the  county'';  and  also  fixes  the  time  when  said  board  sliall 
meet,  and  says  how  long  it  shall  remain  in  session.    Sectiou 
61,  wpra,  is  as  follows:  "The  board  has  power,  after  giving 
notice  in  such  manner  as  it  may  by  rule  prescribe,  to  increase 
or  lower  any  assessment  contained  in  the  asse8sment-l>ook,  so 
as  to  equalize  the  valuation  of  the  property  contained  therein 
and  make  the  assessment  conform  to  the  valuation  of  such 
property.    Said  board  of  county  commissioners  is  vested  with 
full  power  to  make  any  changes  in  the  valuation  of  property, 
whether  such  change  relates  to  an  entire  class  or  to  particular 
items  of  property,  real  or  personal,  and  they  shall  make  such 
changes  as  will  result  in  a  fair  valuation  of  property  within 
the  meaning  of  this  act."    The  act  of  1893,  referred  to  in  ap- 
plicant's brief,  is  an  "act  entitled  an  act  to  amend  sections 
58  and  69  of  an  act  entitled  an  act  concerning  revenue,  ap- 
proved March  6, 1891."    Said  sections  60  and  61  being  parts 
of  the  act  amended.     Said  ameuded  sections  68  and  69  of  the 
act  of  1891  provided  that  the  chairman  of  the  board  of  county 
commissioners,  the  county  assessor,  and  a  reputable  citiaeu  to 
be  elected  by  the  first  two  named  officers,  should  constitute  a 
board  of  appraisers,  whose  duty  it  should  be  to  fix  the  valua- 
tion of  all  real  estate  within  the  county  for  the  purpose  of 
assessment  by  the  county  assessor,  which  valuation,  so  fixed  by 
said  board  of  appraisers,  should   constitute  the  "  value"  or 
"true  value"  of  such  real  estate.    Section  69,  tupra,  merely 
fixed  the  compensation  of  the  third  member  of  said  board 
elected  by  the  chairman  of  the  board  of  county  commissioners 
and  the  assessor.    The  act  of  1893,  amendatory  of  sections  68 
and  69,  provided  that  the  board  of  appraisers  should  be  ap- 
pointed by  the  judge  of  the  district  court,  instead  of  the  way 
provided  for  its  appointment  in  section  68  of  the  act  of  1891. 
Tiieactof  1893  did  not  enlarge  the  powers  of  the  board  of 
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apprai8ei8|  but  gave  to  it  the  same  powers  as  provided  in  seo- 
tion  68  of  the  act  of  1891^  namely^  ''to  fix  the  valuation  of 
real  estate  in  the  oounty  for  the  purposes  of  assessment  bj  the 
county  assessor^  which  valuation  so  fixed  by  said  board  of 
appraisers  shall  constitute  the  value  or  '  true  value'  of  such 
real  estate."  The  act  of  1893  provided  a  different  manner 
and  authority  to  appoint  and  constitute  the  board  of  appraisers. 
The  act  of  1893  did  not  alter  or  amend  in  any  respects  sections 
60  and  61  of  the  act  of  1891,  or  abridge  the  powers  of  the 
board  of  equalization.  Section  61  of  the  act  of  1891  gave  the 
board  of  equalization  the  "power,  after  giving  notice  in  such 
manner  as  it  may  by  rule  prescribe,  to  increase  or  lower  any 
assessment  contained  in  the  assessment-book.^'  This  power 
this  board  still  has  under  the  amended  law.  We  are  therefore 
of  the  opinion  that  the  board  of  county  commissioners,  acting 
as  a  board  of  equalization,  had  the  power  or  jurisdiction  to 
raise  or  increase  the  valuation  of  the  real  estate  of  the  applicant 
in  this  case. 

The  applicant  also  contends  that  the  respondents  took  no 
evidence  as  to  the  value  of  real  estate  in  said  county  before 
raising  or  increasing  the  valuation  of  his  pro|)erty;  that  to 
authorize  said  increase  the  board  should  have  taken  evidence 
of  such  value. 

The  respondents,  in  their  return,  say  they  had  before  them 
the  assessment-books  of  the  years  1893  and  1894,  and  that,  by 
a  comparison  thereof,  it  was  shown  that  the  real  estate  situated 
in  the  city  of  Bozeman  was  assessed  for  the  year  1894  at  a 
rate  of  about  forty  percent  lower  than  for  the  year  1893,  while 
the  real  estate  outside  of  said  city  was  assessed  at  the  same  rate 
for  both  of  said  years;  that  they  also  acted  ui)on  their  personal 
knowledge  of  the  value  of  real  estate  in  said  county,  and  that 
their  action  was  had  solely  for  the  purpose  of  equalizing  the 
assessment  of  real  estate  in  said  county.  The  board,  from  this 
showing,  had  some  evidence  before  it  upon  which  it  acted  in 
the  premises.  Our  statute  does  not  require,  in  terms,  that  the 
board  in  such  cases  shall  take  evidence. 

It  may  be  contended  that  the  board  acted  without  sufficient 
evidence,  and  therefore  without  proper  discretion.    But,  if  this 
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be  trae,  we  cannot^  in  this  proceeding,  inquire  into  an  abuse 
of  discretion  hy  the  board. 

The  writ  of  caHorari  heretofore  issued  in  this  case  is  dis- 
missed. 

Writ  dirnnissed. 

De  Witt,  J.,  and  Hunt,  J.,  concur. 


^  ^i         LEE,  Respondent,  v.  WATSON,  Appeltjlnt. 
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^   133  XuBPAM  cm  hAjm^SMenee  Bhcwing  oi0n«rsAip.— In  an  injnnetion  rait  to  r^ 

f34   Idi         itrftin  treapaMM  on  land  the  plaintiff  aet  forth  hla  application  to  entor  the 

land  in  qaeation  under  the  timber  enltore  lawa  of  the  United  Statea,  bia  oc- 

enpancy  of  the  land,  and  a  reoeipt  of  the  recelTer  of  the  United  Statea  land- 

oAoe,  and  it  alao  appeared  that  hia  application  waa  the  only  aathorised  filing 

upon  the  tract  when  tbia  anit  waa  inatitated,  and,  although  the  defendant  i^ 

plied  to  eon  teat,  leave  waa  iuTariably  denied  him.    Held,  That  all  theae  ftirti 

made  a  prima  faoU  ahowing  of  ownerahip  and  right  of  poaaeaaion  in  the 

plaintiff. 

HiMB-^b^ufwHon  to  re$irain  fiarUner  frafpoaaea.— >Where  iib  ahown  that  the  de- 
fendant haa  been  gmlty  of  repeated  treapaaaea  upon  the  plaintiff'a  land,  alwaya 
againat  the  waminga  and  inatructiona  of  the  latter,  and  that  be  not  only  at- 
tempted to  oonteat  the  plain  tilTa  entry,  but  protracted  a  Tain  and  hopekaa 
litigation  for  the  land,  and  haa  interfered  with  the  plaintUTa  attempt  to  onlti- 
yato  the  claim,  and  ia  threatening  to  cut  and  remoTe  the  plaintifPa  crop,  caoa* 
ing  irreparable  damage,  and  it  alao  appeara  that  the  defendant  ia  inaolTOut,  a 
clear  oaae  ia  preaeuted  for  the  iaauanoe  of  an  injnnetion  to  reetrain  further 
treapaaaea.  (Dm  Witt,  J.,  oonoura  in  the  deciaion  and  in  the  opinion,  taking 
the  opportunity  to  aay  that,  in  ao  far  aa  thia  deciaion,  and  alao  the  deciaionB  in 
Sankty  t.  SL  Marjf'B  FemaU  Academy ^  8  Mont.  266,  and  PaJtmtar  t.  hratit 
18  Mont.  209,  are  inconaiatent  with  aome  of  the  expreaaiona  occniring  in 
Heaney  t.  BuUe  and  MouJtana  Commercial  Oo„  10  Mont.  600,  tJbe  latter  caae 
muat  be  oonaidered  modified  in  theae  reapecta.) 

BiMOt^AJIidavit  of  iureHei  on  u^undion  bond.— Section  640  of  the  Code  of  OiTll 
Procedure  impoaea  a  duty  upon  the  peraon  who  takea  an  injunction  bond  to 
require  the  auretiea  to  accompany  it  with  an  aifidavit  of  aolTenoy,  but  if  thia 
duty  ia  not  performed,  and  the  affidavit  ia  not  aeoured,  the  undertaking  ia  not 
therefore  invalidated,  but  atill  holda,  and  the  auretiea  are  atill  liable,  at  leaat 
until  the  lack  of  yerifloation^ia  brought  to  the  attention  of  the  court  or  Judge, 
and  action  ia  taken  thereon. 

Appeal  Jrom  NirUli  Jvdicial  Distrid,  Qallatin  Oownty. 

Defendant's  motion  to  dissolve  the  injunctioa  was  denied 
by  Armstrong,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
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Appeal  from  an  order  overmliDg  a  motion  to  dissolve  an 
injnnotion  issued  upon  the  application  of  plaintiffs. 
Piaintifis,  by  complaint  filed  August  1 6,  1 892,  allege: 

I.  That  on  or  about  September  6,  1890,  plaintiff  Lee  filed 
his  application  for  a  certain  tract  of  land  in  Qallatin  couutj, 
Montana,  under  the  Timber  Culture  Act  of  the  United  States 
land  laws;  that  said  filing  was  accepted,  and  plaintiff  paid  the 
fees  therefor,  and  received  a  receiver's  receipt  for  such  pay- 
ment; that  plaintiff  has,  since  the  aforesaid  date,  been  the 
owner  and  in  possession  of  said  land. 

II.  That  on  or  about  July  1,  1891,  plaintiff  Lee  entered 
into  a  contract  with  plabtiff  Weinbauer,  by  the  terms  of  which 
contract  Weinbauer  was  to  cultivate  the  land,  and  put  in  crops 
for  the  year  1892,  and  that  both  plaiutiffs  were  to  jointly  own 
the  crops  raised  on  said  land  for  the  year  1892,  and  do  so  own 
said  crops. 

IIL  That  plaintiff  Weinbauer,  in  order  to  carry  out  his 
said  contract,  on  or  about  July  16, 1891,  procured  men,  teams 
and  seed  for  the  purpose  of  cultivating  said  land,  and  b^an  to 
plow  and  harrow  the  same,  but  was  ])revented  by  the  defend- 
ant from  completing  the  same,  and  was  prevented  from  seeding 
said  land. 

rV.  That  defendant,  on  or  about  the day  of ,  filed 

an  application  for  a  contest  for  a  part  of  the  land  entered  by 
plaintiff  Lee,  as  aforesaid,  which  said  application  for  con- 
test was  dismissed  by  the  officials  of  the  land-offioe,  defendant 
well  knowing  that  he  had  no  ground  for  contest,  and,  for  the 
pnrpoee  of  hindering  plaintiff  and  getting  possession  of  said 
land,  appealed  to  the  commissioner  of  the  general  land-officci 
which  said  appeal  was,  on  the  third  day  of  August,  1891,  dis- 
missed; and  that  said  defendant  had  further  harassed  plaintiff 
[«ie],  and  kept  them  out  of  possession  of  said  land,  and  ap- 
pealed to  the  secretary  of  the  interior,  who,  on  the  sixth  day 
of  July,  1892,  dismissed  said  appeal. 

V.  That  during  the  pendency  of  said  application  for  con* 
test,  the  defendant,  against  the  protest  of  plaintiff,  and  against 
his  will,  trespassed  on  said  land;  that  after  the  dismissal  of  the 
appeal  by  the  commissioner  of  the  general  land-office,  on  the 
eleventh  day  of  August,  1891,  plaintiff  Lee  notified  defendants 
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in  writing,  to  diaoontinae  his  trespassing  on  said  land,  and  to 
remove  any  improvements  he  may  have  erected  tliereon;  but, 
for  the  purpose  of  delaying  plaintiffs,  the  defendant  disrq;arded 
the  notice,  and  continued  to  trespass  on  said  land,  and  plowed 
and  harrowed  a  part  thereof,  against  the  will  and  protest  of 
plaintiffs;  that  on  or  about  September  1, 1891,  defendant  b^an 
to  seed  said  land,  and  plainti£b,  on  the  2d  of  September,  1891, 
again  notified  him  to  cease  seeding  said  land,  but  defendant 
disregarded  the  notice,  and,  against  the  will  of  plaintiffs,  con* 
tinued  to  trespass  on  and  seed  said  land. 

VL  That  on  or  about  August  IS,  1892,  there  was  stand- 
ing on  said  land  about  eighty  acres  of  wheat,  sown  as  afore^ 
said,  and  being  the  joint  property  of  plaintiffs,  which  said 
wheat  was  not,  on  that  date,  and  is  not  now,  in  a  fit  condition 
to  harvest  and  thrash,  and  if  now  harvested  the  same  will  be 
ruined  as  a  wheat  crop. 

VIL  That  on  or  about  the  13th  of  August,  1892,  defend- 
ant commenced  cutting  the  aforesaid  crop  of  wheat,  and  plain* 
tiffs  notified  him  to  cease  cutting  and  interfering  with  said 
crop,  and  that  defendant  refused  so  to  do,  and  threatens  to  cut 
and  remove  the  whole  of  said  crop  of  wheat,  and  convert  the 
same  to  his  own  use. 

VXII.  That  the  amount  of  said  crop  is  estimated  at  three 
thousand  five  hundred  bushels,  and  worth  the  sum  of  two 
thousand  five  hundred  dollars. 

TK.  That  defendant  is  insolvent,  and  without  property  out 
of  which  execution  could  be  satisfied,  by  reason  of  which, 
if  the  crop  is  cut  in  its  present  coiidition  and  removed,  and 
con  veiled  by  defendant  to  his  own  use,  plaintiffs  will  suffer 
great  and  irreparable  loss,  and  they  are  without  an  adequate 
remedy  at  law. 

There  was  a  prayer  for  injunction  restraining  defendant  from 
cutting  and  removing  the  wheat  and  from  trespassing  on  said 
land,  and  from  interfering  with  plaintifb*  cutting  and  remov* 
ing  the  wheat,  and  for  judgment  for  two  thousand  five  hundred 
dollars,  and  further  relief. 

Ap]iended  to  the  complaint  was  exhibit  A,  the  receipt  of  the 
receiver  for  the  money  paid  by  Daniel  Lee  for  his  timber  cul- 
ture entry.    Exhibit  B,  dated  July  6,  1892,  was  a  decision  of 
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the  oommissioner  of  the  general  land-offioe  to  the  effect  that 
Lee  coold  enter  the  laud.  Exhibit  D  was  a  written  notifica- 
tion hj  plaintiffs  to  defendant,  telling  him  to  stop  trespassingi 
and  to  immediately  remove  any  improvements  or  effects  be 
might  have  on  the  gronnd,  and  that  unless  he  did  so  any 
improvements  or  crops  would  revert  to  the  use  and  benefit  of 
the  plaintiflb. 

Defendant  moved  to  dissolve  the  injunctioUi  upon  the  ground 
that  it  was  improperly  issued;  that  no  cause  for  the  issuance  of 
any  injunction  is  stated  in  the  complaint;  that  no  such  under- 
taking as  is  required  by  law  was  given  or  filed  by  the  plaintiffs 
before  the  issuing  of  said  injunction.  The  motion  to  disbolve 
was  denied.    From  this  order  defendant  appeals. 

Luce  A  LuoSf  for  Appellant, 

Possession  of  land  is  denoted  by  the  exercise  of  acts  of 
dominion  over  it  making  the  ordinary  use  of  which  it  is  sus- 
ceptible. Such  acts  should  be  so  repeated  as  to  show  that  they 
were  done  in  the  character  of  owner.  (  Williams  v.  Buclianan, 
1  Ired.  640;  Treadwell  v.  Reddiok,  1  Ired.  66;  Comp.  Stats., 
S  36;  Wolf  V.  BMwin^  19  Gal.  306;  Byrum  v.  Carter,  4  Ired. 
310.)  It  becomes  a  question  of  law  from  the  facts  stated 
whether  or  not  actual  possession  was  established.  {Davis  v. 
Pearly,  30  GaL  644;  Pdaek  v.  MeQraJth,  32  Cal.  16.)  An 
action  will  not  lie  to  recover  grain  sown  and  harvested  by  a 
defendant  upon  land  to  which  he  claimed  title  and  of  which 
he  had  the  actual,  adverse,  and  exclusive  possession.  {Martin 
T.  Tlwmpsoa,  62  Cal.  618.)  So  where  one  enters  and  ousts 
the  owner  and  removes  the  crop,  even  if  sown  by  the  owner, 
action  will  not  lie  for  the  crop.  (De  MM  v.  Hagertnan,  8  Cow. 
220.)  And  it  has  been  held  that  equity  will  not  restrain  a 
party  in  i)oe8es8ion  of  land  from  disposing  of  crops  which  he 
has  raised  upon  it  in  favor  of  one  who  has  only  a  technical 
legal  right  to  the  possession.  {Converse  v.  Kekhum,  18  Wis. 
202.)  No  injunction  would  lie  at  the  suit  of  the  plaintiffs 
Lee  and  Weinbauer.  (High  on  Injunctions,  §§  28,  29;  and 
see  Davis  v.  HinUm^  29  111.  App.  327;  Lailiam  v.  Northern 
Pac  B.  B.  Cb.,  45  Fed.  Rep.  721;  10  Am.  &  Eng.  Ency.  of 
Law,  802,  803;  Boley  v.  Oriswold,  2  Mont.  447;  HaiglU  y. 
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Mmis  Aquedudy  4  Wash.  C.  C.  601;  Cooper  v.  Maihetts,  6 
Pa.  L.  J.  38;  WiUiama  y.  McCard,  19  ¥eA.  liep.  6Ah)  Beq- 
uiaites  to  entitle  a  party  to  preserve  his  rights  as  a  timber 
culture  entryman.  (See  20  U.  S.  Stats,  at  Large,  113;  Ho9^ 
mer  v.  WaUaee^  97  U.  S*  675.)  An  entryman  who  has  failed 
to  comply  with  the  law  forfeits  all  rijcht  to  the  land,  and  can- 
not set  up  his  possession  to  defeat  the  application  of  a  contest- 
ant,  and  the  contestant  has  the  right  to  immediate  entry. 
{Oook$  V.  Ouyci,  4  L.  D.  508;  Hout  v.  SaOivan^  2  K  D.  28S; 
Branch  Twmpike  Co.  v.  Board  of  Supervisors^  13  Gal.  191; 
AtherUm  y.  Fowler,  96  U.  8.  513;  Sluiddock  v.  Homer,  6 
C.  L.  O.  113,  distinguished.)  Thedecisioq  of  the  secretary  is 
not  conclusive  of  Watson's  right*  Where  a  party  has  settled 
upon  public  laud  with  a  view  to  acquire  a  right  of  pre-emp- 
tion, tlie  land  being  open  to  settlement,  his  right  thus  initiated 
is  not  prejudiced  by  a  refusal  of  the  local  land-officers  to  re- 
ceive his  proof  of  settlement,  upon  an  erroneous  opinion  that 
the  land  is  reserved  from  sale.  {Shepley  v.  Cowan,  91  U.  S. 
330.)  So  the  courts  can  correct  injustice  done  by  the  land 
officers  in  refusing  to  accord  rights  protected  by  laws  in  exisU- 
ence.  {Frisbie  y.  WhUney,  9  Wall.  187.)  Watson  acquired  a 
right  to  hold  the  possession  of  the  land  by  his  settlement* 
His  claim  under  the  contest  was  good,  and  he  had  the  right  to 
harvest  the  crop  sown  by  him  without  let  or  hindrauce  from 
the  plaintiffs.  {BatlAone  v.  Boyd,  2  Pac.  Rep.  664.)  The 
injunction  bond  was  not  such  as  is  required  by  law.  (See 
Comp.  Stats.,  §§  137,  176,  540.) 

W*  O.  Fleischhauer,  for  Respondents. 

We  claim  that  we  have  shown  a  title  in  the  plaintiff,  Lee,  to 
this  land,  and  also  that  he  was  entitled  to  and  in  possession 
thereof,  and,  that  being  the  case,  we  contend  tliat  we  have  set 
up  an  equitable  case  and  are  entitled  to  the  relief  of  an  injunc- 
tion. An  injunction  will  lie  to  avoid  a  multiplicity  of  suits  (10 
Am.  &  Eng.  Ency.  of  Law,  881;  CoU  v.  Horn,  1  Sand.  Ch.  1), 
and  will  lie  in  a  proper  case  to  restrain  trespasses.  {Cox  v. 
Douglass,  20  W.  Ya.  175;  James  v.  Dixon,  20  Mo.  79;  Long  y. 
Easeber,  28  Kan.  226;  Vanwinkle  v.  Curtis,  3  N.  J.  Eq.  422; 
Wilson  V.  RockweU,  29  Fed.  Rep.  674;  ifoore  ▼.  FerreU,  1  Ga. 
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7, 10.)  The  insuflSciency  of  the  bond  is  not  a  ground  for  the 
diaeolution  of  the  injunction.  {Beauoluimp  v.  SuperviaorBj  45 
UL  274;  Drake  v.  PkUSpB,  40  UK  388;  Qxwfford  v.  Paine,  19 
Iowa,  172;  Oietapeake  de.  Co.  v.  PaUm,  6  W.  Ya.  234;  WooU 
folk  V.  Woolfolk,  22  La.  Ann.  206.)  If  an  original  undertak- 
ing was  defective  a  new  one  could  be  filed  without  prejudice 
to  the  rights  of  the  attaching,  creditor.  {Pierre  v.  MiUe,  5 
Mont  549;  Laingdaffy.  MUa,  5  Mont  554.) 

Hunt,  J. — ^The  plaintiff,  Lee,  pleads  both  ownership  and 
possession.  To  support  the  former  he  sets  forth  his  applica- 
tion to  enter  the  land  in  question,  under  the  timber  culture 
laws  of  the  United  States,  his  occupancy  thereof,  and  a  receipt 
of  the  receiver  of  the  United  States  land-office  at  Bozeman, 
Montana.  Lee's  application  was  the  only  authorized  filing 
upon  the  tract  when  this  suit  was  instituted,  and,  although 
defendant  applied  to  contest,  leave  was  invariably  denied  himi. 
All  these  facts  made  ti  prima  fade  showing  of  ownership  and 
right  of  possession  in  Lee.  In  Oarner  v.  Chicago  do*  Ry.  Oot^ 
45  N.  W.  Bep.  713,  it  was  decided  by  tlie  supreme  court  o^ 
Minnesota  that  rights  under  the  Timber  Culture  Act  are  as 
high  as  under  the  Homestead  Act,  that  a  claimant  under  a 
timber  culture  entry  **  has  the  right  to  occupy  and  cultivate 
the  land,  and  owns  the  annual  crops  which  he  harvests, 
whether  of  grass  not  sown  by  him  or  of  grains,"  and  that, 
until  a  forfeiture  to  the  United  States  occurred,  he  is  the  owner 
and  has  a  right  of  redress  for  any  injury  to  his  property  on 
the  land.  Plaintiff  Lee,  therefore,  being  (as  against  the 
defendant)  the  l^;al  owner,  his  possession,  whether  actual  ot 
oonstructive,  is  presumed  until  the  contrary  appears,  and  ^'i^ 
aafficioit  as  against  mere  trespassers,  that  is,  as  against  those 
who  do  not  show  some  right  of  possession.''  {Oonzalee  v. 
Bo88, 120  U.  8. 605.) 

The  defendant  appears  to  have  been  guilty  of  repeated  tres- 
passes, plowing,  seeding,  and  cultivating  the  ground,  always 
against  the  warnings  and  instructions  of  both  plaintiffii.  To 
harass  them  he  not  only  attempted  to  contest  plaintiff  Lee's 
entry,  but  he  protracted  a  vain  and  hopeless  litigation,  well 
knowing  he  had  no  right  whatever  to  possession  of  the  ground. 
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PtaintiilB  repeatedly  tried  to  plow  and  cnltivate  the  clum,  bat 
weft  always  interfered  with  by  defendant  Theee several  aoto 
show  wanton  trespass,  and  any  oocapation  acquired  on  account 
of  them  was  wrongful,  and  without  foundation  of  right 

It  also  ap|)ear8  that  the  defendant  was  insolvent  when  the 
injunction  was  granted,  that  he  was  threatening  to  out  and 
remove  the  cropi  and  that,  unless  restrained,  plaintiflb  would 
suffer  irreparable  damage.  Upon  the  authority  of  Sankejf  ▼. 
8L  Mart/^M  Female  Academy^  8  Mont.  266,  we  think  a  clear 
case  was  presented  for  the  issuance  of  an  injuoction  pendenU 
UU. 

The  second  ground  in  defendant's  motion  to  dissolve  was 
that  ''no  such  undertaking  as  is  required  by  law  was  given  or 
Itled  by  the  plaintifib  before  the  issuing  of  said  injunction.'' 

No  specification  of  any  defect  in  the  undertaking  itself  is 
pointed  out  in  the  motion  (as  a  better  practice  would  seem  to 
demand),  but  by  brief  of  appellant's  counsel  it  is  argued  that 
because  no  affidavit  of  the  sureties  accompanied  the  undertak- 
ing it  was  invalid,  and  that  therefore  the  injunction  was 
illqrally  issued  and  should  be  dissolved. 

Section  640  of  the  Code  of  Civil  Procedure,  which  we 
assume  applies  to  all  bonds,  injunction  as  well  as  others,  pro- 
vides that:  ''In  all  cases  where  an  undertaking  by  the  pro- 
visionsof  this  act  is  required  it  shall  be  the  duty  of  the  person 
taking  the  same  to  require  the  sureties  to  accompany  the  same 
with  an  affidavit  that  they  are  each  worth  the  sum  specified  in 
the  undertaking,  over  and  above  their  just  debts,  liabilities, 
and  property  exempt  by  law  from  execution." 

The  conditions  and  nature  of  an  injunction  undertaking  are 
prescribed  by  section  176  of  the  Code  of  Civil  Procedure,  and, 
when  an  uudertakiog  has  been  given  pursuant  to  said  action, 
the  liability  of  the  sureties  begins.  The  general  statute  (§  640, 
above  quoted)  imposes  a  duty  upon  the  person  who  takes 
such  an  un  'ertaking  to  require  the  sureties  to  accompany  the 
same  with  an  affidavit  of  solvency.  If,  however,  the  duty  h 
not  performed,  that  is,  if  the  affidavit  is  not  secured,  it  is  our 
opinion  that  the  undertaking  is  not  invalidated;  it  still  holds, 
and  the  sureties  are  yet  liable — at  least  until  the  lack  of  veri- 
fication is  brought  to  the  attention  of  tlie  court  or  judge  and 
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action  taken.  The  aflBdavit  is  bat  the  written  declaration  of 
the  fact  that  the  sureties  who  made  the  undertaking  are 
responsible,  confirmed  by  their  own  oaths.  It  is  not  a  part, 
strictly  speaking,  of  the  undertaking;  it  does  not  affect  its  sub- 
stance; it  adds  nothing  to  its  terms  or  conditions.  It  should 
properly  accompany  it,  but,  not  being  a  part  thereof,  it  is  not 
indispensable  to  the  validity  of  the  sureties'  promise.  {Miller 
y.  Pine  M.  Co.  (Idaho),  32  Pac.  Rep.  207;  Hayne  on  New 
Trial  and  Appeal,  §  2ia) 

The  objects  of  requiring  the  sureties  to  verify  are,  not  to 
impose  financial  liability,  but  to  create  saf(^uards  in  prevent- 
ing straw  bonds  in  judicial  proceedings;  to  require  sureties  to 
swear  to  their  abilities  to  meet  promises  they  may  make  in 
behalf  of  others,  to  the  end  that,  if  they  willfully  swear  falsely, 
they  may  be  punished  for  perjury;  to  protect  the  person  who 
may  take  the  undertaking  from  unwarranted  imposition,  and, 
ultimately,  by  strict  exactions  upon  the  consciences  of  sureties^ 
to  better  insure  the  person  about  to  be  enjoined  against  dam- 
age or  injury  in  any  unlawful  interference  with  his  property 
or  rights. 

Appellant  did  not  ask  the  court  to  require  the  sureties  in 
this  case  to  make  the  affidavit  referred  to  in  the  statute,  and 
thus  cure  the  omission  to  have  required  it  when  the  undertitk* 
ing  was  given;  he  elected  to  stand  upon  the  exclusive  ground 
of  his  motion  that  the  undertaking  was  a  nullity.  But,  for  the 
reasons  already  given,  we  hold  that  the  lack  of  the  affidavit 
was  at  most  a  curable  defect  which  did  not  destroy  the  under^ 
taking  or  invalidate  the  order  of  injunction. 

The  order  denying  the  motion  to  dissolve  is  affirmed. 

Affbrmed. 
Pembbbton,  C.  J.,  concurs. 

De  Witt,  J.,  concurring. — I  concur  in  the  decision  and  in 
the  opinion.  Furthermore,  I  take  this  opportunity  to  say 
that,  in  so  far  as  this  decision,  and  also  the  decisions  in  Sankey 
V.  8U  Mwr^B  Female  Aoculemy^  eupra^  and  Palmer  v.  Israel^  13 
Mont.  209,  are  inconsistent  with  some  of  the  expressions 
occurring  in  Heaney  v.  BuUe  &  M.  C.  Co.,  10  Mont.  690, 
Iha  Heaney  case  must  be  modified  in  these  respects.    That 
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case  was  briefed  and  argued  on  one  side  only,  and  the  court 
was  careful  to  say  that  the  case  was  decided  on  its  own  peculiar 
facts.  I  am  not  even  now  prepared  to  say  that  the  particular 
fiicts  of  that  case  did  not  justify  the  result  of  the  decision;  but 
I  do  fully  concede  that  the  language  of  the  opinion,  in  any  of 
its  implications  contrary  to  the  three  cases  which  I  have  above 
named,  must  be,  as  I  have  said,  modified  to  conform  to  the 
doctrine  of  said  three  cases. 


iT-aa 

1}  IJf   '         BLASE,  BEBPONDEin*,  «•  DICK,  Appellant. 


17  [Submitted  Ja&oaiy  17, 18B6.    Dwdded  Janury  88, 1895.] 

hMXVumD  AXD  TMKAitT—ImptUd  iMUTon^  in  letue.—ln  an  ordinary  leaaa  of  a 
dwelling  there  ia  no  implied  wammty  on  the  part  of  the  lemor  that  the  prem- 
laes  leased  are  in  a  tenantable  condition,  or  that  they  would  be  kepi  in  thai 
eondition. 

il^AXE-- Action  for  rmu^Burdmi  0f  proo/.— Where,  in  an  aotlon  for  rent,  the  de- 
fendantto  in  hit  aniwer,  admita  the  ezeontion  of  the  leeae  and  tiie  nonpayment 
of  rent,  he  aaanmet  the  burden  of  proof  to  eaoape  liability  under  the  tenna  of 
theleaae. 

8m— JfUfpediofi  qfprmniie$  by  tenani^Sukt  oMumed.— When,  before  leaatngt 
the  tenant  inapeete  the  pMmieea,  he  takes  the  risk  of  their  oondltion,  in  the 
absence  of  any  fraudulent  concealment  by  the  landlord,  and  he  cannot  com- 
plain because  the  landlord  did  not  disclose  defiaots  in  respect  of  which  be  had 
full  opportunity  of  informing  himsell 

Bin— Kemoool  of  nuisance  by  landlord.— Where  the  oeUar  of  the  leased  premiiQi 
becomes  flooded  with  fllth  and  water  f^om  the  adjoining  premiaee  of  the  land- 
lord, but  not  by  reason  of  any  default  on  his  part,  and  he  gratoitoualy  undn^ 
takes  to  remore  the  same,  but  fails,  this  affords  the  tenant  no  Justiflcatioo  in 
abandoning  the  premises. 

B^MM^IAahility  in  rwpect  of  nuisance.— Where  a  landlord  cannot  be  held  liable 
for  the  creation  of  a  nuisance  on  the  leased  premiaee  he  cannot  be  held  re- 
sponsible for  any  act,  not  negligently  or  wrongfully  done,  in  Yoluntarily»  I7 
request  of  the  tenant,  trying  to  abate  the  nuisance. 

%MMMr^Waioer of  right  to  avoid  lease.— If  a  tenant,  with  ftiU  knowledge  of  the 
eondition  of  the  premises,  abandons  them,  but  soon  afterwarda  retuna  and 
remains,  he  thereby  waiyes  any  right  to  aroid  the  lease  by  setting  up  fraud  or 
deceit  on  the  part  of  the  landlord  as  to  the  condition  of  the  premises  at  the  time 
of  leaving,  and  such  conduct  is  also  inconsistent  with  a  claim  on  hia  pert  that 
he  waa  evicted. 

%MMEr^8ufTendier  of  lease  Aycncy.—Aji  agency  to  ooUeot  the  rent  of  premisea 
does  not,  by  implication,  and  without  ftirther  proof  of  authority,  carry  with  it 
the  right  to  accept  a  surrender  of  the  leaee. 

Baxb— Same— De^ieery  of  key  to  jpremiMs.— The  delivery  of  the  key  to  leased 
premisea  to  the  landlord's  agent,  who  ia  only  authoriied  to  collect  tiie  rents, 
and  its  retention  by  the  landlord,  and  a  subsequent  oflbr  of  the  premises  to 
let,  are  not  of  themselTea  sufficient  to  constitute  an  aeoeptaooe  of  a  anmndar 
of  the 


16  Mont.]  Blakb  v.  Dick.  237 


Appeal  from  Fird  Judicial  DidrifA^  Lewis  amd  Qarhe 
Oomiy. 

Agtioh  for  rent,  Jadgment  was  rendered  for  the  plaintiff 
by  BuoKi  J.    AflBrmed* 

Statement  of  the  case  by  the  jostice  delivering  the  opinion: 
Blake  sued  Dick  for  one  hundred  and  twenty  dollars,  rent 
due  by  Dick  for  certain  premises,  for  the  months  of  October, 
November,  and  December,  1891,  under  the  terms  of  a  lease 
made  April  16, 1891,  wherein  Blake  leased  a  certain  dwelling- 
house  in  the  city  of  Helena  to  Dick,  for  one  year  from  May  1, 
1891,  at  a  rental  of  forty  dollars  per  month,  payable  in 
advance.  There  were  no  covenants  of  any  kind  whatever 
wherein  the  landlord  Blake  agreed  to  keep  the  premises  in 
repair  or  tenantable. 

The  defendant,  by  answer,  admitted  the  lease,  denied  any 
debt  under  it,  and  set  up  that,  after  entering  into  the  lease  and 
while  occupying  the  premises,  the  same  became  untenantable  on 
account  of  defects  in  the  location  and  construction  of  the  dwell* 
ingi  by  means  of  water  flowing  into  the  basement-room  and 
washing  large  quantities  of  mud  and  filth  from  the  back  yard 
into  said  apartment,  so  as  to  render  the  same  unfit  for  use,  and 
dangerous  to  the  health  of  defendant  and  his  family.  De- 
fendant also  pleads  that  Blake  agreed  to  render  the  place  fit 
for  use  and  tenantable,  being  notified  by  defendant  so  to 
do,  and  did  thereafter  partially  remedy  the  same,  but  neglected 
to  remedy  the  primary  cause  of  the  deposit  of  water  and  filth, 
and  that  at  the  occasional  rains  of  the  season  the  basement 
became  flooded  with  water  flowing  down  from  the  rear  of  the 
premises,  carrying  mud  and  filth  from  the  back  yard,  so  as  to 
render  the  place  untenantable  and  dangerous  to  the  health  of 
defendant  and  his  family.  Defendant  then  says  that,  at  various 
times,  he  notified  Blake  of  the  condition  of  the  premises,  and 
requested  him  to  remedy  the  same,  or  that  he  would  have  to  leave 
and  abandon  the  lease,  and  that  Blake  partially  removed  the 
mud  and  filth,  but  spread  the  same  over  the  yard,  rendering  the 
place  unfit  for  habitation  and  more  dangerous  to  the  health  of 
the  oocnpants,  and  that  because  Blake  neglected  to  make  the 
premises  habitable,  and  on  account  of  their  unhealthy  and  un- 
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tenau table  oondition,  defeadant  removed  on  September  13, 
1891|  and  abandoned  bis  lease,  notifying  plaintiff  and  surren- 
dering poseession. 

It  is  farther  set  forth  that  Blake  accepted  the  premises,  has 
been  in  possession  since  and  offered  the  place  tot  rent,  and 
that  the  defendant  paid  rent  for  September,  and  since  the 
abandonment  has  not  daimed  possession  or  control. 

The  plaintiff  denied  all  the  affirmative  matter  set  forth  in 
defendant's  answer. 

The  cause  was  tried  to  a  jury.  At  the  close  of  the  defend- 
ant's testimouy,  upon  motion  of  plaintiff  and  by  instructions 
of  the  court,  the  jury  returned  the  verdict  for  the  full  amount 
claimed  in  the  complaint,  one  hundred  and  twenty  dollars. 
Judgment  was  entered  for  said  sum.  A  motion  for  new  trial 
was  made  and  overruled.    Defendant  appeals. 

/•  W.  Eindey^  for  Appellant. 

I.  Defendant  claims  that  there  was  fraud  in  obtainii^  the 
lease.  And  if  fraud  has  been  perpetrated  by  the  landlord  on 
the  tenant,  and  if  the  tenant  rescind  his  contract  at  once  on 
discovering  the  fraud,  he  may  avoid  his  responsibility.  (MUlir 
km  V.  Thomdike,  103  Mass.  385;  1  Taylor's  Landlord  and 
Tenant,  §  176.)  If  the  tenant  is  unable  to  discover  the  defect 
before  entry  he  is  not  responsible  for  rent  if  the  premises  can- 
not be  occupied  for  the  purposes  rented.  {Leonard  v.  Armr 
drong,  73  Mich.  677;  1  Taylor's  Landlord  and  Tenant,  §  176  a.) 
The  tenant  is  not  resiK)nsible  for  the  condition  of  the  premises 
and  can  take  advantage  of  misrepresentation  or  active  con- 
cealments by  his  landlord.  (Id.)  If  the  lessor  knows  the 
premises  to  be  unfit  for  occupation,  and  the  lessee  does  not 
know  it,  then  the  withholding  of  information  by  the  former 
amounts  to  deceit  practiced  upon  the  latter.  {Cutter  v.  Ham-' 
lea,  147  Mass.  47;  Ceear  v.  Karviz,  60  N.  T.  229;  19  Am. 
Bep.  164;  Minor  v.  Sharon,  112  Mass.  487;  17  Am.  Bep.  122; 
Maywood  v.  Logan,  78  Mich.  135;  18  Am.  St.  Bep.  431; 
Taylor's  Landlord  and  Tenant,  §  382.) 

II.  Although  the  landlord  may  not  be  liable  to  make  re- 
pairs, yet,  if  he  assumes  to  do  so,  he  is  liable  therefor,  and  it 
becomes  incumbent  upon  him  to  do  it  properly.    {QiU  v. 
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WddUton,  106  Mass.  478;  1  Taylor's  Landlord  and  Tenant, 
S  176.) 

III.  The  nuisance  maintained  by  the  plaintiff  on  an  ad- 
joining lot  rendered  the  lower  part  of  the  house  absolutely 
untenantable  and  the  upper  part  of  the  house  dangerous  to  live 
in.  And  if  a  tenant  cannot  occupy  all  the  premises  contracted 
for.  he  is  under  no  obligation  to  accept  any  thereofl  {Tyler  v. 
Disbrow,  40  Mich.  416;  1  Taylor's  Landlord  and  Tenant, 
}  177.)  If  the  landlord  creates  a  nuisance  so  near  the  de- 
mised premises  as  to  deprive  the  tenant  of  the  use  of  any  por- 
tion thereof  it  is  equivalent  to  an  eviction  and  justifies  the 
tenant  in  quitting  possession.  (JSkuUy  v.  Shuie,  132  Mass. 
369;  Bored  v.  Lawton,  90  N.  Y.  296;  43  Am.  Sep.  170;  CoU 
lender  Cb.  v.  jBe«,-69  Wis.  442;  2  Am.  St.  Rep.  748;  1  Tay- 
lor's  Landlord  and  Tenant,  §  381);  and  if  the  tenant  abandon 
the  premises  on  account  of  nuisance  he  may  resist  the  payment 
of  rent  by  showing  that  his  landlord  created  the  nuisance 
(1  Taylor's  Landlord  and  Tenant,  §  316);  and,  if  the  tenant 
is  ousted  from  any  material  part  of  his  premises,  he  may  treat 
it  as  an  eviction  from  the  whole,  and  will  not  longer  be  liable 
for  any  rent.  (  Weet  Side  Sav.  Bank  v.  NewUm,  76  N.  Y.  616; 
Taylor's  Laudlord  and  Tenant,  §  316.) 

lY.  The  key  was  surrendered  to  the  party  from  whom  the 
place  was  rented,  and  it  was  kept  by  him  without  objection, 
and  he  thereby  took  possession  of  the  premises  and  offered 
them  for  rent  upon  his  own  account.  The  surrender  is  good 
whether  made  to  the  landlord  or  another  on  his  behalf,  and 
the  surrender  may  also  be  implied  from  the  circumstances  of 
the  case  and  the  acts  of  the  parties.  (Amory  ▼.  Kannqffkky, 
117  Mass.  363;  19  Am;  Rep.  416;  MaUhews  v.  Tobener^  39 
Mo.  119;  Talbott  v.  WhippUy  14  Allen,  180;  Hanham  v.  Sher- 
fliMifi»114  Mass.  22;  Kneeland  v.  Schmidt,  78  Wis.  346;  2  Tay- 
lor's Landlord  and  Tenant,  §  616.)  If  the  landlord  lets 
premises  without  notice  to  the  tenant  it  dispenses  with  the 
surrender  on  the  part  of  the  tenant  (WUliama  v.  Jones,  1 
Bush,  627;  2  Taylor's  Landlord  and  Tenant,  §  616.) 

V.  If  damages  are  unliquidated  the  tenant  may  simply 
leoonp  as  against  the  landlord's  claim  for  rent  (1  Taylor's 
landlord  and  Tenant,  §  374.) 
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Jf .  Bidlard,  for  Beepondent. 

HuNTy  J. — ^The  lease  between  Blake  and  Dick  was  the  ordi- 
nary contract  between  landlord  and  tenant;  there  was  therefore 
no  implied  warranty  on  the  part  of  Blake  that  the  dwelling- 
house  leased  was  in  tenantable  condition,  or  would  be  kept  in 
such  condition;  nor  at  the  time  of  the  original  contract  between 
the  parties  was  there  any  obligation  on  Blake's  part  to  make 
any  repairs  of  the  cellar  or  ground.  These  rules  of  law  are 
too  well  settled  to  require  a  citation  of  authorities  to  support 
them.    {Bowe  v.  HtuMng,  136  Mass.  383,  and  cases  cited.) 

Defendant,  in  his  answer,  having  admitted  the  execation 
of  the  lease  and  non]>ayment  of  rent,  assumed  the  burden  of 
proof  to  escape  liability  under  its  terms.  He  was  asked  ^  if 
there  was  any  change  in  the  condition  of  the  basement  about 
that  time  [meaning  July,  1891]  from  what  he  found  it'' 
This  question  was  objected  to  and  the  objection  sustained, 
whereupon  defendant  made  the  following  offer  of  proof: 

''I  now  offer  to  show  that  these  premises  were  so  situate«l 
that  any  rain  or  storm  was  liable  to  flood  this  basement  and 
render  it  unfit  for  use;  that  at  the  time  this  defendant  leaseii 
this  building  it  was  warm,  diy  weather,  and  that  defect  was 
not  apparent  to  him  at  the  time;  that  tenants  who  had  occu- 
pied the  building  before  this  defendant  had  occupied  it  com- 
plained and  were  obliged  to  leave  on  account  of  a  similar 
defect;  that,  by  the  rain  of  about  July  4th,  this  cellar  was  filled 
with  filth,  manure,  mud,  and  water,  which  ran  into  it  from  a 
stable-yard  belonging  to  the  plaintiff  on  the  premises  imme- 
diately adjoining;  that  the  basement  was  filled  with  water  to 
the  depth  of  some  six  or  eight  feet,  and  also  with  the  filth 
from  the  barnyard;  that  it  remained  so  for  some  weekt>r  ten 
days;  that  the  plaintiff  or  his  i^nt  came  there  and  offered  to 
remove  it,  admitted  that  they  were  liable  to  remove  it,  and 
undertook  to  remove  it;  that  they  took  it  from  the  basement 
and  spread  it  around  in  the  yard  of  the  premises,  and  lefl  it  in 
manure  piles  and  piles  of  rubbish  and  garbage,  and  that  these 
piles  of  rubbish  and  garbage  so  distributed  upon  the  premises 
rendered  the  whole  premises  unfit  for  occupation;  and  that  by 
reason  of  this  change  in  the  premises,  making  it  dangerous  to 


16  Mont]  Blakb  v,  Dick.  241 

the  health  and  lives  of  the  family  of  the  defendaDt,  he  was 
obliged  to  and  did  surreDder  tlie  premiaes  to  the  plaintiC 

Plaintiff  objected  to  the  offer,  upon  the  ground  that  such 
proof  was  irrelevant  and  immaterial^  and,  if  established,  would 
constitute  no  defense  to  the  complaint  The  court  sustained 
this  objection. 

The  defendant  contends  that  because  the  fiausts  in  relation  to 
the  situation  of  the  premises,  and  the  construction  of  the 
dwelling-house,  and  the  liability  of  the  water  to  run  down 
Into  the  cellar,  were  not  apparent  to  him  at  the  time  he  leased 
the  property,  it  became  the  duty  of  the  landlord  to  disclose  all 
such  '^ defects"  to  him,  and  that  not  having  done  so  he  was 
guilty  of  fraud  in  procuring  the  lease.  But  the  tenant  cannot 
complain.  The  landlord  did  not  warrant  the  condition  of  the 
premises;  the  tenant,  by  the  evidence,  inspected  thero;  he  took 
the  risk  of  their  condition.  (Taylor's  Landlord  and  Tenant^ 
S  328.)  We  find  no  plea  of  concealment  by  the  landlord  of 
any  fact  of  which  the  tenant  did  not  have  full  opportunity  of 
informing  himself,  and,  accepting,  as  we  do,  all  the  facts  to  be 
true  as  pleaded  and  offered,  in  relation  to  the  occasional  rains 
causing  draining  of  water  into  the.cellar  from  the  stable->yard 
of  the  landlord,  there  can  be  no  deduction  that,  by  reason  of 
such  overflow  or  drainage,  there  was  any  suppression  of  the 
truth,  or  any  concealment  of  fiicts,  or  other  conduct  positively 
or  inferentially  fraudulent  on  the  part  of  the  plaintiff  before 
or  at  the  time  of  the  execution  of  the  lease.  Millihen  v. 
Thomdyie,  103  Mass.  386,  relied  on  by  appellant,  was  decided 
upon  a  wholly  different  state  of  facts  from  that  in  this  case. 
There  the  lessees  set  up  that  before  the  execution  of  the  lease 
they  had  a  conversation  with  the  lessor,  and  that  by  the  false 
representations  of  the  lessor  of  material  facts  which  he  knew 
to  be  false  when  he  made  them,  or  positively  aiSrmed  as  of  his 
own  knowledge,  they  were  induced  to  sign  the  lease,  and  that 
such  conduct  was  fraudulent,  and  rendered  the  lease  null  and 
void.  And  the  decision  in  that  case  was  based  entirely  upon 
the  ground  that  by  the  deceit  of  the  landlord  and  the  abandon- 
ment of  the  premises  immediately  upon  the  discovery  of  the 
fraud  the  defendant  could  obtain  relief.  The  case  has  no  appli- 
cation.   Here  Blake,  the  landlord,  was  not  obliged  by  any  rela- 
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tion  of  the  parties  to  the  lease  under  coDsideratioiiy  to  remove 
the  mad  and  filth  from  the  cellar.  His  act  in  so  doing  was 
therefore  grataitous,  and  any  agreement  on  his  part  to  remove 
it  was  without  consideration  and  void.  {Pureell  v.  EngUA, 
86  Ind.  34;  Wood's  Landlord  and  Tenant,  §  382.) 

The  further  argument,  that  the  landlord  incurred  a  liability 
when  he  nndertook  to  remedy  the  defect  but  fiuled,  might  be 
applicable,  under  proper  averments,  in  tort,  upon  the  prin* 
ciple,  however,  that  where  a  person  has  assumed  to  make 
repairs,  and  has  failed  to  exercise  a  proper  degree  of  care  in 
making  them,  and  injury  results,  redress  is  afforded  the  injured 
party,  independent  of  any  contract  ezbting  between  the  par- 
ties.   But  there  is  no  such  plea  or  cou  ten  tion  before  us. 

The  defendant  next  says  that  by  the  spreading  of  the  filth 
npon  the  yard  the  premises  became  unfit  for  habitation  and 
more  dangerous  to  the  health  and  lives  of  the  family  of  defend- 
ant, and  thus  a  nuisance  was  created  whidi  constituted  an  evic- 
tion, and  justified  him  in  quitting  the  possession.  The  fiiots 
show,  however,  that  the  primary  nuisance  was  the  filth  in  the 
cellar,  which  made  the  premises  unfit  for  use  and  dangerous  to 
health.  For  this  condition  and  its  causes  the  landlord  was 
not  liable,  and  where  he  cannot  be  held  liable  for  the  creation 
of  the  nuisance  we  hold  be  cannot  be  held  responsible  for  any 
act  not  negligently  or  wrongfully  done  involuntarily,  by  re- 
quest of  the  tenant  trying  to  abate  it.  Moreover  the  conduct 
of  the  defendant  Dick  is  inconsistent  with  the  daim  on  his 
part  that  he  was  evicted.  He  swears  that  he  lefl  the  premises 
in  July,  but  after  about  ten  days'  absence  returned,  and  re- 
mained in  them  until  September.  We  are  of  opinion  that  by 
his  return  and  stay  he  waived  any  rights  he  may  have  had 
to  set  up  fraud,  deceit,  or  eviction.  (Wood's  Landlord  and 
Tenant,  §  481;  G^r  on  Landlord  and  Tenant,  §  160,  and 
note.) 

Defendant  finally  pleads  a  surrender.  He  testified,  that, 
when  the  October  bill  for  rent  was  rendered  to  him,  lie  re- 
turned the  key,  writing  at  the  foot  of  the  bill  rendered  that  he 
considered  the  house  untenantable,  and  refused  to  pay  any 
more  rent,  and  that  he  afterward  saw  a  notice  ''For  Bent'' 
posted  upon  the  premises.    Tlje  key  and  note  were  delivered 
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to  a  Mr.  Hopkins,  who  worked  for  Wallace  &  Thornburgh, 
from  whom  defendant  hired  the  premises,  and  who  appear  to 
have  offered  the  house  for  rent  in  September  after  defend- 
ant vacated.  But  no  surrender  is  proved.  The  defendant  did 
not  establish  any  authority  whatever  in  Hopkins  to  terminate 
the  lease,  or  to  consent  to  the  abandonment  of  the  premises. 
(Ihomas  ▼.  Nelam,  69  N.  T.  118.)  Even  granting  that  Hop- 
kins^ as  a  derk  of  the  agents  ofthe  landlord,  had  authority  to 
collect  the  rent  from  the  defendant,  such  authority  was  a  recog- 
nition of  the  existence  of  the  contract,  and  that  it  would  con- 
tinue in  force;  but  an  agency  to  collect  the  rent  of  premises 
does  not,  by  implication,  and  without  further  proof  of  author- 
ity,  carry  with  it  the  right  to  accept  a  surrender,  where  a 
tenant,  without  I^al  justification,  has  quitted  the  premises 
before  the  term  is  completed.  (Woodward  r^JAndlej/f  43  Lid. 
333;  Baylt88  v.  PrmUsB,  76  N.  Y.  604.) 

The  appellant  argues  that  the  conduct  of  the  landlord,  how- 
ever, in  not  returning  the  key,  and  in  offering  the  house  for 
rent,  amounted  to  an  acceptance  and  release.  But  it  was  not 
incumbent  upon  the  landlord,  if  he  got  the  key,  to  seek  out  the 
tenant  and  return  it  to  hinu  And  we  hold  that  in  the  absence 
of  any  testimony  of  a  surrender  to  the  landlord  himself,  or  of 
any  acceptance  of  the  premises  by  him,  or  by  his  authorized 
agents,  proving  an  intent  to  consent  to  an  abandonment  by  the 
tenant,  the  delivery  of  the  key  to  Hopkins,  and  its  retention, 
and  a  subsequent  offer  to  rent,  are  not,  without  further  evidence^ 
sufficient  to  relieve  the  tenant  of  rent  due  under  the  lease  for 
such  time  as  the  house  was  empty.  {Nebon  v.  Thompson^  23 
Minn.  608;  WUhen  v.  Larrabee,  48  Me.  670;  Ladd  v.  Smith, 
6  Or.  316;  Bowen  v.  Oarh,  22  Or.  666.) 

In  conclusion,  upon  a  review  of  the  authorities  and  facts,  we 
are  of  opinion  that  there  was  no  evictiou  and  no  surrender  by 
agreement,  or  by  operation  of  law,  and  that  the  direction  to 
the  jury  to  find  for  the  plaintiff,  was  correct. 

The  order  denying  a  motion  for  new  trial,  and  the  judgment 

are  affirmed. 

Affirmed^ 
Pkmbebton,  C.  J.,  and  Db  Witt,  J.,  concur. 
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BBOWN,  Bbspohdekt,  «.  BOARD  OF  COMMISSION- 
ERS OF  DAWSON  COUNTY,  Appellant. 

[Submitted  Jannuy  SI,  189B.    Dedded  Jmoary  28,  UtS.] 

» 

AffffSAir-JfoKon/or  nmo  friot-DiimisfaL— Under  Motioii  297  of  the  Oodaof  OhH 
Prooedore  a  motion  for  a  new  triil  is  made  upon  the  minniet  of  the  court  or 
a  bill  of  exoeptfona  or  a  itatement  of  the  caae,  and  where  the  record  afflrauh 
lively  dlioloeei  that  no  sach  papera  were  before  the  oonrt  on  the  haadng  of  ttia 
motion,  an  appeal  from  an  order  denying  it  will  be  dlsmiiiaftd. 

Appeal  from  the  Seventh  Judicial  Dietriotf  Dawson  Cbiitify. 

AanoN  against  board  of  oommiasionerB  of  Dawson  coanty. 
Judgment  was  rendered  for  the  plaintiff  below  by  Mii/- 
BXJRS,  J.    Affirmed. 

T«  (7.  HobneSf  and  EUa  L.  Knowlee^  for  Appellant. 

Street  A  Porter^  for  Respondent. 

De  Witt,  J. — ^The  defendants  appeal  from  the  jadgment^ 
which  is  rendered  in  favor  of  plain  tiff,  and  also  from  the  or- 
der denying  defendants'  motion  for  new  trial.  A  motion  is 
made  in  this  oourt  to  dismiss  the  appeal  on  the  ground  that 
there  was  no  statement  on  motion  for  new  trial,  and  that  it  is 
impossible  to  determine  from  the  record  what  was  before  the 
district  court  upon  the  motion.  This  motion  to  dismiasi  as 
far  as  the  appeal  from  the  order  denying  a  new  trial  is  coo- 
cerned,  must  be  sustained.  We  cannot  ascertain  that  the  oourt 
had  any  thing  whatever  before  it  in  hearing  the  motion  for 
new  trial.  There  is  in  the  record  a  document  called  '^State- 
ment of  Errors  and  Grounds  of  Appeal.''  This  paper  con* 
tains  some  evidence,  whether  the  whole  or  only  a  part  does 
not  appear.  But  the  document  could  not  have  been  nsed 
upon  the  hearing  of  the  motion  in  the  district  court,  because  it 
did  not  come  into  existence,  as  appears  by  the  certificate  of  the 
judge,  until  three  months  after  the  motion  for  new  trial  had 
been  decided,  and  one  month  after  the  appeal  had  been  taken 
to  this  court. 

What  appears  in  the  record  as  a  statement  on  motion  for 
new  trial  was  also  not  settled  until  three  months  after  the 
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motion  was  decided,  and  one  month  after  the  appeal  was  taken 
to  this  court,  as  appears  by  the  stipulatious  in  the  record  ex* 
teDdiDg  time  for  preparation  of  the  statement,  and,  indeed,  as  is 
oonceded  by  the  appellants'  brief.  The  motion  for  new  trial 
was  solely  upon  the  ground  of  errors  of  law  occurring  on  the 
trial  and  excepted  to  by  the  defendants.  (Code  Civ.  Proc., 
I  296.)  Such  a  motion  is  made  upon  the  minutes  of  the  court, 
or  a  bill  of  exceptions,  or  a  statement  of  the  case.  (Code  Civ* 
Proa,  §  297.)  But  the  record  in  this  case  a£SrmativeIy  dis- 
closes that  no  such  papers  were  before  the  district  court  on 
the  hearing  of  the  motion.  In  fact  it  does  not  at  all  appear 
by  the  record  that  the  motion  was  heard  upon  any  thing  what- 
ever. (Code  Civ.  Proc.,  S  438.)  The  appeal  from  the  order 
denying  the  motion  for  new  trial  is  therefore  dismissed. 

As  to  the  appeal  from  the  judgment  there  is  no  error  appar- 
ent upon  an  inspection  of  the  judgment-roll. 

Not  only  is  the  record  in  this  case  fatally  defective  in  mat- 
ter and  substance,  but  in  its  arrangement  and  preparation  it 
offends  several  of  the  rules  of  this  court  upon  that  subject. 

The  judgment  of  the  district  court  is  a£Grmed. 

Affirmed. 
PsMBEBTOK,  C.  J.,  and  Huin*,  J.,  concur. 


DAVIDSON  ET  AU,  Appellants,  v.  BORDEAUX  bt 

AL.,  BeSPOKDSNTB. 
(Bnbmittid  January  23, 1896.    Dedded  Juomcj  9S,  189S.] 

Amux/^^XsfMfum  tofuror.—li  a  Juror  la  accepted  orer  a  party*!  objection  for 
eanaa,  and  be  nndertakea  to  aave  anch  objection  ftnr  reriew  on  appeal,  he  mnal 
abow  in  hia  record  that  when  he  finally  accepted  the  Jozy  he  had  not  remain- 
ing a  peremptory  ehaUenge  by  which  he  could  hare  excluded  aueh  objection- 
able juror.    <  IknUory  y,  Bart,  7  Moni  42,  extended.) 

Mnmio  GiiAiX'— AdtMTM  msU-^Admiuion  of  affidavit  ineftidtnot^^-BBetiooBUBB, 
et  aeq.,  division  6,  Compiled  Statutes,  provide,  in  eifisct,  that  when  the  ownera 
of  mining  claims  have  performed  the  required  Iftbor,  or  made  the  required  im- 
proTementi  on  a  claim,  they  may  make  an  affldayit  of  the  fiMta,andfile  it  with 
the  county  recorder,  and  such  recorded  affidavit  shaU  be  prima  faeie  evidanoa 
of  the  fMla  therein  redied.  But  when  an  action  ia  brought  to  try  the  right 
to  poaaesaion  of  mining  promiaea,  and  the  peraon  who  made  aueh  affidavit  It 
preaent  and  teatiflea  oraUy  aa  to  the  fiMts  therein  atated,  the  introductioB  alao 
9i  the  affidavit  in  evidence  is  whoUy  immaterial,  and  can  work  no  prcjudioa 
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• 

lofh«adTer«epti^,batls»clleireiMof4amiiiima&t9ii«ii^^uria.  {ColemaH 
T.  OurtU,  13  Mont.  801.  dted.) 

Bua—4ffldaffUveHfifw^looaiiommMoe,^JIh&d^  of  the  locstton 

of  a  mining  olaim  must  be  nnder  oath,  and,  if  Um  aflkUvit  be  insnlBoieni  tbs 
location  notice  ii  Toid.  Bat  where  |t  dearly  appears  tLat  the  aAdavit  «■§ 
•worn  to  and  rabeoribed  by  the  affiant  before  an  offioer  having  authority  to 
adminiiter  an  oath,  it  ia  Talid.  although  the  affiant* a  name  doea  not  appear  In 
the  body  of  the  affidavit.  ((TDonMeB  t.  tftoitm  8  Mont.  348;  9  Mont  462;  JM- 
00^  ▼.  PreaooU,  10  Mont.  988,  dted.) 

BliB— JMteneeai  to  dteooeery  of  ndneral-beariitg  iMin.— The  locator  of  a  mining 
obim  need  not  ahow  that  he  haa  made  aanya  of  ttie  mineral  rein  when  no  one 
diapatei  the  pHma  faoie  ahowing  by  the  eridence  of  the  prospector  that  the 
vein  waa  agood  one,  and  appeared  to  be  soffioiently  good  to  Jnstiijr  the  locat- 
ing and  working  of  the  claim.  (AAfinw  t.  Copper  BeU  MMng  Co.,  11  Mont. 
800^  dted.) 

• 

Appeal  from  Seoond  Judicial  Dittriotf  Silver  Bow  Ocnmtjf. 

Adybbsb  Suit*  Judgment  was  rendered  for  the  defend- 
ants below  by  MgHatton,  J.    Affirmed. 

Statement  of  the  case  by  the  justioe  delivering  the  opinioo: 
The  defendants'  made  an  application  to  the  United  States 
land-offioe  for  a  patent  upon  the  St  Lawrence  lode  mining 
claim.  The  plaintifls  filed  an  adverse  claim  in  the  land-office, 
nnder  the  provisions  of  section  2326  of  the  United  Statea 
Bevised  Statutes.  The  matter  was  then  referred  to  the  appro- 
priate oourt  of  competent  jurisdiction  to  determine  the  rights 
of  said  claimants.  The  result  was  the  commencement  and  trial 
in  the  district  court  of  Silver  Bow  county  of  the  case  now  at 
bar.  The  case  is  what  is  commonly  known  at  bar  as  an  ''ad« 
verse  suit'*  The  character  and  object  of  such  suit  is  so  well 
understood  and  has  been  so  often  stated  by  this  court  (  Wulf  v. 
Manuel,  9  Mont  282;  Dillon  v.  BayOm,  11  Mont  171;  Or- 
mond  V.  Oranite  Mountain  M.  Cb.,  11  Mont  303,  et  seq.)  that 
a  further  statement  is  not  necessary  to  explain  the  errors 
allied  by  appellants,  and  treated  in  the  opinion  below.  The 
judgment  was  for  the  defendants.  The  plaintiffs  appealed 
from  the  judgment  and  from  an  order  denying  a  new  trial. 

L.  J*  HamiUonf  and  Oeorge  Haldam^  for  Appellants. 

The  character  of  an  ^'adverse  suit"  admits  of  no  presump- 
tions favorable  to  or  against  either  side,  and  neither  can  idy 
upon  the  weakness  of  the  other's  contention.    Either,  to  pie- 
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▼ally  must  establish  equities  against  paramoopt  title  of  the 
United  States.  {OmOiamy.Dmndlan,  115  V.  8. 46.)  There- 
fore, the  bias  of  these  jurors  was  not  reconcilable  with  war- 
ranted presumptions  favorable  to  original  locators.  In  a 
controversy  between  original  and  subsequent  locators  of  min- 
ing ground  a  juror  desiring  the  success  of  the  former  until 
the  latter  ''make  out  an  'overwhelmingly  strong  case'"  is 
unduly  handicapped  by  such  desire  and  cannot  be  an  impar- 
tial arbiter.  (1  Thompson  on  Trials,  76;  Buf  v.  Rader,  2 
Mont.  211;  Whiiey.  Mo$e$,  11  Cal.  68;  Peoph  v.  OotOe,  6  Cal. 
227;  People  v.  Othr,  8  CU.  359;  VnUed  8taie$  v.  Wils(m, 
Bald.  85.)  The  want  of  an  allegation  of  forfeiture  by  the 
defendants  did  not  release  them  from  obligation  to  show  stat- 
utory compliance  as  to  annual  representation.  They  should 
recover  on  the%trength  of  their  own  title  and  establish  posses- 
sory rights  good  as  against  everybody,  including  the  United 
States.  (CfwiUiam  v.  DonneUan^  mipra.)  The  notary's  certifi- 
cate of  acknowledgment  to  the  deed  from  Waterbury  to  Sproule 
fails  to  certify  that  Waterbury  acknowledged  the  deed  before 
such  notary.  Thb  omission  invalidated  the  Waterbury  deed, 
and  therefore  the  alleged  conveyance  from  Sproule  to  Irvine 
vested  in  Irvine  no  title  to  the  premises  therein  described. 
{Irving  v.  Qmpbell,  121  N.  T.  363;  MerriU  v.  YaU$,  71  III. 
636.)  A  witness  sworn  and  testifying  during  the  trial  should 
not  be  permitted  to  supplement  such  evidence  by  his  own  ex 
pcttie  affidavit  of  annual  representation  previously  filed  with 
the  county  recorder  and  pertaining  to  the  same  work.  Such 
supplemental  proof  is  surely  secondary,  and  is  admissible  only 
when  primary  is  unattainable,  and,  to  be  admitted,  must  be 
the  best  1^  proof  obtainable.  {AUm  v.  Stale,  21  Oa.  217; 
68  Am.  Dec.  467;  PhilUpem  v.  Baiee,  2  Mo.  116;  22  Am. 
Deo.  444,  and  note  449;  Judeon  v.  Edava,  Minor,  71;  12 
Am.  Dec  32,  and  note  36;  Jaekean  v.  OuOum,  2  Blaokf.  228; 
18  Am.  Dea  168.)  The  "St.  Lawrence'^  location  notice  in- 
troduced by  the  defendants  is  fiitally  defective.  The  descrip- 
tive essentials  are  wanting.  {Oonn  v.  Bmedl,  3  Mont  868; 
Beee  v.  Winder,  30  Cal.  349;  Oolden  Fleece  Oo.  v.  OaNe  Oom. 
Cb.,  12  Nev.  312.)  The  location  notice  must  be  valid  against 
thtt  United   States  as  well  as  adverse   claimants.    (GMV- 


248  Davidson  v.  Bordeaux.    [Dec.  T.,  1894 

iam  V.  Donndlan^  supra.)  The  declaratory  statement  miisl 
be  under  oath.  {McBumey  v.  Berry ^  6  Moot.  300;  O^Dcmadl 
V.  Qlenn^  8  Mont.  248;  Mttoalff  v.  PresoaU^  10  Mont.  283.) 
The  location  notice  being  void,  the  defendants  never  acqaired 
anj  title  or  possessory  rights  thereander,  and  the  defendants' 
objection  to  the  introduction  of  such  notice  in  evidence  shonld 
have  been  sustained. 

JoAn  r.  Batdunfif  and  JFbrftis  A  Forbii,  for  Baspondents. 

The  finding  of  the  court  that  the  jurors  were  competent  was 
a  finding  of  fact,  and  is  not  brought  before  this  court  in  sucli  a 
manner  as  to  be  reviewed.  {IVenor  v.  BaUroad  Co.,  50  Cal. 
222.)  There  was  no  error  in  the  ruling  of  the  court.  Each 
of  tlie  jurors  stated  that  he  was  prejudiced  against  ^'jumpers/' 
but  this  is  not  the  prejudice  that  the  law  defines  as  disqualify- 
ing a  juror.  (Richmond  v.  BoberU,  98  111.  472;  Spies  v.  Feo» 
pie,  122  111.  1;  SUxds  v.  SUxU,  9  N.  E.  Bep^  380;  Maniffomery 
V.  Wabash  ete.  Co.,  2  S.  W.  Rep.  409;  McOartivy  v.  Com  da. 
Co.,  4  S.  W.  Bep.  931.)  There  is  no  allegation  of  lack  of 
representation  for  any  year  except  1887.  In  order  to  put  a 
party  upon  proof  as  to  representation  the  issue  must  be  raised 
in  the  pleadings.  {Benelww  v.  Svntzer,  6  Mout.  464;  Chxrfield 
etc  Min.  Co.  v.  Hammer,  6  Mont  63.)  The  acknowledgment 
of  the  deed  was  sufficient  to  entitle  the  latter  to  be  put  in 
evidence.  (Devlin  on  Deeds,  §§  603|  504;  LimngsUm  v.  Ket- 
telle,  1  Gilm.  116;  41  Am.  Dec.  166|  and  note;  Wilooaxon  v. 
Osbofji,  77  Mo.  621.)  One  tenant  in  common  may  defend  or 
sue  for  all,  as  against  a  stranger.  (Freeman  on  Cotenancy  and 
Partition,  §  343.)  The  affidavit  of  the  parties  who  clum  to 
have  done  the  representation  work  in  the  year  1887  was  com- 
petent, under  the  Compiled  Statutes,  section  1485.  The  affi- 
davit to  the  location  notice  is  also  in  all  respects  sufficient. 
{People  V.  Sutherland,  81  N.  Y.  1;  Sanborn  v.  (hinnins^iam 
(Oal.),  33  Paa  Bep.  894.) 

De  Witt,  J. — ^The  first  error  asserted  by  appellants  is  that 
the  court  overruled  two  of  appellants'  challenges  to  jurors  for 
cause,  when  it  appeared,  as  claimed,  by  the  examination  of 
said  jurors  on  their  voir  dire,  that  they  were  disqualified  by 
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virtue  of  opinioDs  whioh  they  were  shown  to  entertain.  But 
it  does  not  appear  by  the  record  that  the  defendants  at  any 
lime  before  the  swearing  of  the  jury  had  used  any  of  their 
peremptory  diallenges;  and^  for  all  that  appears  by  the  record, 
the  defendants  went  to  trial  with  the  alleged  objectionable 
jarorsy  and,  at  the  same  time,  had  annsed  all  of  their  peremp- 
tory challenges,  with  which  they  might  have  excluded  said 
jurors.  In  the  case  of  Territory  v.  Hari^  7  Mont.  42,  it  was 
held  that  a  party  objecting  for  cause  to  an  incompetent  juror 
waived  the  objection  made  in  that  case  if  he  failed  to  chal- 
lenge said  juror  peremptorily,  and  went  to  trial  with  his  per- 
emptory challenges  unexhausted.  lu  that  case  it  is  true  that 
it  appeared  by  the  record  on  appeal  that  his  challenges  were 
not  exhausted.  But  we  are  of  opinion  that  the  rule  does,  and 
should,  go  a  step  farther  than  was  necessary  to  hold  in  the 
Hart  case;  and  that  a  party  undertaking  to  save  such  objec- 
tion for  review  on  appeal  must  also  be  held  to  show  in  his 
record  that  when  he  finally  accepted  the  jury  he  had  not  re- 
maining a  peremptory  challenge  by  which  he  could  have 
excluded  such  objectionable  juror.  This  is  simply  holding 
that  a  party  claiming  that  he  was  injured  by  a  ruling  of  the 
oourt  I)elow  must  present  the  appellate  court  with  a  record 
which  shows  the  facts  nix>n  which  he  relies.  (Thompson  on 
Trials,  i  116,  and  authorities;  Btmia  v.  Biaie,  18  Tex.  730; 
RobvMm  V.  Randall,  82  III.  621;  BUAd  v.  Hyait,  13  Kan.  232; 
BUxU  V.  Royty  4tl  Conn.  618,  and  cases  there  cited;  Brwm  v. 
SUOtj  67  Miss.  424;  BUOe  v.  Baymmd,  11  Nev.  98.)  This 
assignment  of  error  is  therefore  overruled. 

There  are  some  questions  argued  in  appellants'  brief  as  to  a 
forfeiture  for  nonrepresentation  of  the  St.  Lawrence  lode 
mining  claim  in  certain  years,  but  this  issue  was  not  made  by 
the  pleadings  {WvlJ  v.  Manud,  vapra,  and  cases  collected), 
except  as  to  the  year  1887.  But  appellants  now  abandon 
any  daim  of  error  as  to  the  finding  in  respondents'  favor  in 
regard  to  the  representation  in  the  year  1887,  except  as  noted 
in  the  assignment  treated  in  the  next  paragraph.  There  are 
several  other  assignments  of  error  mentioned  in  the  brief  of 
appellants,  which  counsel,  on  the  argument,  abandoned. 

Another  error  assigned  by  appellants  is  that  the  court  al- 
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lowed  to  be  introdaoed  in  evidence  by  reBpondente  the  aflt- 
davit  of  one  John  W.  Merrill,  as  to  the  representation  of  the 
St.  Lawrence  claim  in  the  jear  1887.  This  was  an  affidavit 
made  under  the  provisions  of  section  1483,  d  $eq.,  division  6^ 
of  the  General  Laws  of  Montana.  That  statute  provides 
(stating  it  generally  and  not  by  detail)  that  when  owners  of 
mining  claims  have  performed  the  required  labor  or  made  the 
required  improvements  upon  a  daim,  they  may,  witliin  sixty 
days  after  the  termination  of  the  year,  make  an  affidavit  of 
those  fiusts,  setting  out  the  nature  of  the  labor  and  improve- 
ments, and  file  the  same  with  the  county  recorder,  and  that 
such  recorded  affidavit  shall  be  received  or  admitted  in  evi- 
dence in  any  court  of  justice  in  this  state,  and  be  prima  fade 
evidence  of  the  facts  recited  therein.  It  is  not  required  that 
such  affidavit  be  made,  but,  if  it  be  so  made  and  recorded,  it 
may  be  used,  as  above  noted,  as  prima  fade  evidence.  The 
making  and  recording  of  the  affidavit  is  simply  a  convenient 
method  provided  for  preserving  prima  fade  evidence  of  the 
representation,  if  one  chooses  to  avail  himself  of  this  provision 
of  the  law.    {Odeman  v.  Ourtie,  12  Mont  301.) 

When  the  case  came  on  for  trial  the  said  affiant  Merrill  was 
present  and  testified  as  to  the  representation  of  said  claim  in 
that  year.  His  affidavit,  above  described,  was  also  used  in  evi- 
dence. The  objection  is  that  it  was  secondary  evidence  when 
the  primary  evidence  was  at  hand.  But,  in  this  case,  what  the 
appellants  call  the  primary  evidence,  namely,  Merrill's  own 
testimony,  was  introduced.  We  are  of  opinion  that  the  intro- 
duction of  the  affidavit  was  wholly  immaterial.  In  the  absence 
of  a  statute  it  would  of  course  not  be  evidence.  But  the 
statute  expressly  made  it  evidence.  It  was  not  necessary  or 
material  in  the  presence  of  the  fact  that  the  affiant  was  at  the 
trial  and  testified  orally.  But  the  introduction  of  the  affidavit 
could  have  done  no  possible  injury  to  the  appellants.  The 
finding  of  the  court  as  to  the  representation  in  the  year  1887 
W|u  established  by  Merrill's  testimony,  without  the  use  of  the 
affidavit  That  finding  is  not  attacked,  and  it  is  conceded  by 
appellants  in  their  argument  that  the  Merrill  testimony  was 
sufficient  to  sustain  the  finding  without  the  use  of  the  affidavit. 
It  is  a  clear  case  of  damnum  abeque  tt^urio. 
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Appellanta  allege  another  error  in  the  introduction  of  evi- 
denoe  of  the  location  notice  of  the  St  Lawrence  claim.  Appel- 
lants objected  to  the  a£Sdavit  verifying  the  location  notice. 
The  affidavit  was  not  alleged  to  be  objectionable  in  any  respect, 
except  that  the  name  of  the  affiant  did  not  appear  in  the  body 
of  the  affidavit.    The  affidavit  commenced: 

•*Tbrbitory  of  Montana,  \ 
•'  Ck>anty  of  Silver  Bow.     j  *^ 

" >  being  first  duly  sworn  according  to  law, 

deposes  and  says,  that  she  is  a  citisen/'  etc. 

The  affidavit  was  then  signed,  Mrs.  Susan  A..  Smith.  A 
formal  jurat  was  attached,  signed  by  the  notary  public.  It  is 
held  by  this  court  that  the  declaratory  statement  of  the  location 
of  a  mining  claim  must  be  under  oath.  {CfDcnndl  v.  OUnn^ 
8  Mont  248;  9  Mont  452;  Udcal^  v.  PrtwM,  10  Mont  283.) 
If  this  affidavit,  therefore,  is  insufficient,  the  location  notice  is 
void.  But  we  are  of  opinion  that  the  affidavit  is  sufficient  It  is 
not  such  an  affidavit  as  was  held  to  be  bad  in  Mdoalfv.  Pre9» 
coU,  mnpnu  In  that  case  the  affidavit  was  not  signed,  there  was 
no  jural  to  it^  and  there  was  nothing  about  it  to  show  that  the 
alleged  affiant  ever  signed  it,  ever  swore  to  it,  or  was  ever 
before  the  notary.  But  in  the  affidavit  now  under  considera- 
tion the  affiant  does  appear  to  have  been  before  the  notary; 
it  is  certified  that  she  swore  to  it,  subscribed  it,  and  her  name 
appears  as  a  subscriber.  We  said  in  Mttoalf  v.  iVesoo^  wpra^ 
that  ''an  affidavit  is  one  method  of  taking  an  oath;  an  affi- 
davit is  'a  statement  or  declaration  reduced  to  writing  and 
sworn  or  afi&rmed  to  before  some  officer  who  had  authority  to 
administer  an  oath.'  (Bouvier's  Law  Dictionary.^  The  affi- 
davit before  us  was  a  declaration  reduced  to  writing,  and  it 
clearly  appears  that  it  was  sworn  to  and  subscribed  before  an 
officer  having  authority  to  administer  an  oath.  (See  cases 
cited  in  Mdoalf  v.  PreBOoU^  9upra;  People  v.  Sutherland,  81 
N.  Y.  1.) 

The  last  assignment  of  error  is  that  the  evidence  is  insuf- 
ficient, in  that  it  does  not  show  that  prior  to  the  location  of 
the  St  Lawrence  claim  there  was  any  discovery  of  a  mineral- 
bearing  vein.  The  location  of  this  claim  appears,  by  the  evi- 
dence, to  have  been  made  with  much  care.    The  claim  was 
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sarvejed  bj  a  surveyor  the  day  before  the  location  notice  was 
made  and  filed.  The  husband  of  Susan  A.  Smith,  one  of  the 
locators,  and  the  person  who  verified  the  location  notice,  was 
present  at  the  location,  and  assisted  therein,  acting  in  behalf  of 
his  wife.  He  testified  quite  fully  as  to  the  location  of  the 
claim,  and  as  to  the  discovery  of  a  vein.  He  said  that  it 
showed  very  plainly  on  the  surface,  and  that  it  was  a  good- 
looking  vein,  and,  from  appearances,  it  was  a  good  vein.  He 
described  its  strike,  and  gave  its  width,  and  stated  that  it  laid 
in  solid  granite;  that  he  did  not  make  any  assays  at  the  time, 
but  assays  were  made  later,  which  proved  its  valuable  diaiao- 
ter  as  to  its  being  a  mineral  vein.  The  witness  testified  to 
about  all  that  it  was  possible  for  an  intelligent  prospector  to 
say,  without  having  made  an  actual  assay.  The  appellants  do 
not  claim  that  there  was  any  testimony  offered  to  rebut  the 
testimony  of  witness  Smith,  and,  in  the  absence  of  any  such 
Gontraverting  testimony,  we  think  the  evidence  was  sufficient 
to  make  a  prima  fade  case  of  the  discovery  of  a  mineral  vein. 
We  are  not  prepared  to  lay  down  the  rule  that  the  locator 
must  show  that  he  has  made  assays  of  the  vein,  when  no  one 
disputes  the  prima  faeie  showing  by  the  evidence  of  the  pros- 
pector that  the  vein  was  a  good  one,  and  appeared  to  be  suf- 
ficiently good  to  justify  locating  and  subsequent  working  of 
the  same.    {Shreve  v.  Copper  Sell  if.  Cb.,  11  Mont.  309.) 

We  have  reviewed  all  the  errors  which  have  been  relied 
upon  by  counsel  in  their  argument,  and  we  think  that  none  of 
them  can  be  sustained.    The  judgment  ol  the  district  court  is 

therefore  affirmed. 

Affi/nned* 
Pembbbion,  C.  J.,  and  Huirr,  J.,  concur. 
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SPAIiDINO,  Appellakt,  v.  HERSHFIELD,  Bb- 

8PONBENT. 
[Sabmitted  Janiuury  26, 1896.    Decided  Vebrour  4, 1896.] 

Wiu«— l>0ei«e  in  Ueu  of  dower, —Vfkdiae  leotton  6,  pege  61,  SeMione  Acts  of  1876,  pro- 
Tiding  that  erery  derise  of  Uoidg,  or  tny  eetote  therein,  by  will,  iball  be  a  btr 
to  ibe  widow*!  claim  of  dower,  nnlew  olberwiae  expreued  in  Uie  will,  the 
widow,  by  aooeptiDg  the  proTiaiona  made  for  her  by  the  will  of  her  deceased 
hoaband,  is  eatopped  and  barred  from  claiming  dower  in  real  eetate  of  which 
he  waa  adaed  of  an  eatate  of  inheritance  during  coTertoze,  and  which  he  con* 
Tqred  without  her  Joining  him  in  the  conTeymce  thereol 

Appeal  from  lird  Judicial  Distriet,  Lewis  and  Clarke 
Oounity. 

Acnas  for  dower»  Judgment  was  rendered  for  the  de- 
fendant by  Buck,  J.    AiSrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
This  is  an  action  for  dower.  Plaintiff  in  her  oomplaint 
atates  that  she  was,  prior  to  the  tenth  daj  of  May,  1884,  the 
lawful  wife  of  one  D.  W.  Curtis;  that  on  said  day  said  Curtis 
died;  that  said  Curtis,  during  his  lifetime,  and  during  the  time 
plaintiff  was  hia  wife,  was  seised  of  an  estate  of  inheritance, 
namely,  an  estate  in  fee  simple  of  certain  real  estate  described 
in  her  complaint;  that  during  his  lifetime,  and  while  plaintiff 
was  his  wife,  said  Curtis  conveyed  by  deed  said  real  estate  in 
fee  simple  to  one  Michael  Carr;  that  the  plaintiff  never  joined 
in  the  execution  of  said  conveyance,  nor  ever  in  any  manner 
conveyed  or  relinquished  any  right  in  said  property;  that 
plaintiff,  ever  since  the  death  of  said  Curtis,  has  been  entitled 
to  dower  in  said  real  estate,  and  that  the  same  has  never  been 
assigned  to  her;  that  on  the  second  day  of  June,  1890,  said 
Michael  Carr,  by  deed,  conveyed  a  portion  of  said  real  estate — 
which  portion  is  described  in  the  complaint — ^in  fee  simple  to 
the  defendant,  as  trustee  for  unknown  persons;  that  said  de- 
fendant has  ever  since  been,  and  now  is,  seised  and  possessed 
of  said  portion  of  said  real  estate. 

The  answer  of  defendant  does  not  deny  that  plaintiff  and 
said  Curtis  were  husband  and  wife,  or  that  said  Curtis  was 
seised  of  the  real  estate  described,  or  that  he  conveyed  it,  as 
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allegedi  in  bis  lifetime^  and  while  plaintiff  was  his  wife^  or 
that  plaintiff  never  joiued  in  the  execution  of  the  conveyanoe 
thereof.  But  defendant  does  deny  that  plaintiff  has,  or  is 
entitled  to,  dower  in  any  of  the  real  estate  described  in  the 
com  plain  ty  for  the  reason,  as  alleged  in  the  answer,  that  said 
Curtis  died  testate,  and  by  the  terms  and  provisions  of  his 
last  will  the  plaintiff  'Ms  mentioned  as  a  devisee  in  said  will| 
and  by  the  terms  thereof  is  made  residuary  legatee  of  all  the 
real  estate  and  personal  property  owned  by  the  deceased  at  the 
time  of  his  death/'  except  certain  special  bequests  amounting 
to  three  thousand  three  hundred  dollars;  that  the  estate  of  said 
Curtis  was  reasonably  worth,  at  the  time  of  his  death,  tliirty 
thousand  dollars;  that  said  plaintiff  did  not,  within  one  year 
after  the  probate  of  said  will,  or  at  all,  renounce  such  devise 
or  bequest,  and  elect  to  take  her  dower  rights  in  said  estate  in 
lieu  thereof,  but  received  and  accepted  the  bequests  devised  to 
her  by  the  terms  of  said  will. 

The  plaintiff  moved  the  court  to  strike  out  the  matters  set 
up  in  the  answer  as  to  the  will  of  said  Curtis,  and  the  accept- 
ance  of  the  provisions  thereof  by  plaintiff.  This  motion  was 
denied,  and  thereafter  judgment  was  rendered  by  the  court, 
on  the  pleadings,  in  favor  of  the  defendant.  From  thia  judg- 
ment plaintiff  appeals. 

Toole  df  WcMaee,  for  Appellant. 

The  complaint  in  this  case  discloses  that  the  lands  in  qnee* 
tion  had  been  conveyed  by  the  husband  of  the  plaintiff  long 
before  bis  death  to  third  persons,  and  as  to  these  daaaes  of 
lands  the  '^  election  statutes,"  so  called  (Laws  of  1876,  §§  6,  7, 
p.  64),  have  no  application  whatever.  {Borland  v.  NiehoU, 
12  Pa.  St.  38;  61  Am.  Dea  676;  lAnaweaver  v.  Slower,  1 
Watts  &  S.  160;  Melizees  Appeal,  6  Pa.  St.  463;  Gray  v. 
McOune,  23  Pa.  St.  447;  BraxUm  v.  Freeman,  6  Rich.  35;  67 
Am.  Bee.  776;  Weatbrook  v.  Vanderburgh,  36  Mich.  30;  Beach 
on  Wills,  §  160,  note  9;  RueeeU  v.  Minim,  42  N.  J.  Eq.  123. 
Common-law  doctrine  of  election^  see  French  v*  Domes,  2  Ves» 
Jr.  672.) 

EUa  L.  Knowlea,  for  Respondent 

The  supreme  court  of  the  state  has  decided  that  the  Dower 
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Act  of  1876  was  not  repealed  by  the  repealing  clause  in  the 
Bevised  Statutes  of  1879,  and  said  act  was  in  full  force  at  the 
time  of  the  death  of  the  plaintiff's  former  husband  in  1884, 
and  governs  the  settlement  of  his  estate.  {Ouidwiok  y.  Totem, 
9  Mont  368.)  The  widow  cannot  take  under  a  will  and  also 
take  her  dower,  unless  it  is  clearly  apparent  that  the  testator 
intended  the  devise  to  be  in  addition  to  her  dower  or  legal 
share.  She  must  elect  which  she  will  take,  and,  if  she  does 
no  act  evidencing  a  renunciation  within  the  statutory  time,  such 
conduct  will  be  deemed  an  acceptance  under  the  will.  {Hurley 
V.  Mclver,  119  Ind.  55;  EsUUe  of  Smith,  60  Mich.  141;  Appeal 
o/KUne,  117  Pa.  St.  148;  (Mohan  v.  Bobinson,  30  S.  C.  264; 
Young  v.  Boordman,  97  Mo.  181;  Stewart  v.  Stewart,  31  N.  J. 
Eq.  398.)  If  she  accepts  the  devise  she  is  thereby  barred  from 
claiming  dower  and  the  benefits  of  the  statute.  {Beed  v.  Dieh' 
erman,  12  Pick.  145;  Huston  v.  Cone,  24  Ohio  St.  11;  Delay 
V.  Vmal,  1  Met.  57;  Lessley  v.  Lesdey,  44  111.  529;  CoOine  v. 
Woods,  63  111.  285;  Fosher  v.  OuiBiams,  120  Ind.  173;  6Kuns 
V.  Stunz,  131  111.  210;  CoUina  v.  aUins,  126  Ind.  559.)  The 
taking  of  any  estate  in  lauds  under  her  husband's  will,  will 
bar  the  wife's  right  to  dower  in  all  the  lands  of  which  her  hus- 
band was  seised  during  coverture,  whether  they  were  aliened 
by  the  husband  alone  or  not  She  cannot  take  dower  in  lands 
aliened  by  her  husband  in  his  lifetime  any  more  than  she  can  in 
lands  of  which  he  dies  seised.  Her  dower  in  such  case  is  barred. 
(Haynie  v.  Dickine,  68  111.  267;  Allen  v.  Pray,  12  Me.  138; 
Bufinton  v.  Fall  Itiver  NoL  Bonk,  113  Mass.  246;  Foirchild 
V.  Marshall,  42  Minn.  17;  Oorry  v.  Lamb,  45  Ohio  St.  203; 
Homsey  v.  Casey,  21  Mo.  545;  Bates  v.  MeDowell,  58  Miss. 
815;  Stede  v.  Fisher,  1  Edw.  Ch.  435.)  Under  a  statute  giv- 
ing to  an  alien  wife  dower  in  the  lands  of  which  her  huslmud 
dies  seised,  the  wife  cannot  take  dower  in  lands  conveyed  by 
her  husband  without  her  joining  in  the  conveyance  during 
coverture,  while  she  was  a  nonresident  of  the  state.  (Atkine 
T.  Atkins,  18  Neb.  475;  Ligare  v.  Semple,  32  Mich.  438.) 
When  the  widow  renounces  her  rights  and  benefits  under  the 
will,  electing  to  take  under  the  law,  all  she  renounces  goes 
into  the  general  estate  in  the  hands  of  the  executors,  to  be  dis- 
posed of  according  to  the  terms  of  the  will.    {Deveeman  v. 
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8haw,  70  Md.  227.    See  a  review  of  the  cases  relied  on  bj 
oouDsel  for  appellant  in  Fairehild  ▼•  MarMKaU,  mprcu) 

Pembebton,  C.  J. — ^Tbe  only  question  for  determination  hj 
this  oourt  is  this:  Is  the  plaintiff,  by  aooepting  the  provisions 
made  for  her  by  the  will  of  her  deoeased  hnsband,  estopped 
and  barred  from  claiming  dower  in  real  estate  of  which  he  was 
seised  of  an  estate  of  inheritance  during  coverture,  and  which 
he  conveyed  without  her  joining  him  in  the  conveyance  thereof? 

In  FairehUd  v.  MaruhaU^  iupra^  a  well-considered  case,  and 
in  which  the  authorities  are  collated,  Mr.  Justice  Collins, 
delivering  the  opinion  of  the  court,  says:  ''The  first  question 
raised  by  the  appellant  herein  is.  Does  the  acceptance  by  the 
widow  of  the  provision  made  for  her  in  her  husband's  will  bar 
her  of  such  legal  rights  as  are  fixed  by  the  (General  Statutes  of 
1878,  chapter  46,  section  3,  in  real  estate  sold  and  conveyed 
during  coverture  by  the  husband  alone?  Whether  a  person  is 
required  to  elect  between  a  provision  in  his  favor  in  a  will  and 
a  right  independent  of  it  depends  wholly  on  the  intention, 
expressed  or  implied,  of  the  testator.  If  it  be  expressed  in 
terms,  or  clearly  appears  from  the  entire  will,  that  the  testator 
intended  a  provision  made  by  it  in  fiivor  of  a  devisee  or  legatee 
to  be  in  lieu  of  any  other  right  or  claim  affecting  the  estate,  the 
latter  must  elect  which  he  will  take;  and  if  he  accepts  what  the 
will  provides  he  is  precluded  from  asserting  such  other  right 
or  claim.  Otherwise  he  might  accept  the  will  so  fiir  as  it  bene- 
fited, and  defeat  it  as  to  other  provisions.  This  court  decided 
in  Washburn  v.  Van  Steenwyk,  32  Minn.  336,  as  before  statedi 
that  a  will  such  as  that  under  consideration  made  a  case  for 
election  on  the  part  of  the  widow  between  the  provision  made 
by  it  in  her  favor  and  that  which  the  law  makes  to  a  widow 
out  of  the  estate  of  her  deoeased  huskMind.  That  is  to  be  taken 
as  the  settled  law  of  this  state.  The  only  question,  save  as 
hereinafter  stated,  left  for  this  case  by  that  decision  is  as  to  the 
extent  to  which  she  should  be  required  to  elect  Is  she  com- 
pelled to  elect  only  as  to  rights  given  by  law  in  the  estate  of 
which  the  husband  died  actually  seised  or  estates  which  he 
assumed  to  dispose  of  by  the  will,  or  must  she  go  farther  and 
elect  as  to  similar  statutory  rights  in  real  property  conveyed 
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by  him  in  hiB  lifetime,  bat  the  title  to  which  his  general  estate 
must  make  good  if  the  title  prove  defective?    The  question 
points  out  the  answer.     The  reason  why  it  was  held  to  be  con- 
trary to  the  intention  of  the  testator  that  the  widow  should 
have  both  the  testamentary  and  the  statutory  or  legal  provi* 
sions  in  her  favor  was  that  the  assertion  of  the  latter  by  her 
would  be  hostile  to  and  tend  to  defeat  the  general  puqiose  of 
the  will.    This  reason  applies  with  as  much  force  to  riglits  to 
which  the  law  entitles  her  in  real  estate  which  the  husband 
had  conveyed  during  coverture,  with  covenants,  and  which  the 
general  estAte  left  by  him  was  bound  by,  as  it  does  to  such 
rights  in  estates  of  which  he  died  seised.     The  assertion  by 
the  widow  of  the  legal  right,  in  the  one  case,  would  diminish 
the  estate  to  be  distributed  under  the  will,  and  so  tend  to  defeat 
its  provisions  precisely  as  it  would  in  the  other.    The  asser- 
tion of  the  right  would  be  adverse  to  the  estate  left  by  the  tes^ 
tator  for  distribution  under  the  will  and  according  to  its  terms. 
We  therefore  conclude  that  the  acceptance  by  the  widow  of 
O.  C.  Washburn,  deceased,  of  the  provisions  made  for  her  in 
liis  will,  was  and  is  a  bar  to  any  legal  claim  in  land  alienated 
by  him  during  ooveture  and  by  warranty  deed.     This  view  of 
the  law  oommends  itself  to  us,  and  seems  to  be  supported  by 
an  nnbroken  line  of  authorities  upon  this  precise  question. 
{8Uek  V.  Fisher,  tupra;  Allen  v.  JVay,  supra;  Horsjiey  v.  Casey, 
supra;  Bufirdon  v.  FaU  Hiver  Nat.  Bank,  supra;  Raines  v* 
Oorbin,  24  Ga.  186;  Haynie  v.  Dickens,  supi-a^    Two  cases 
cited  by  appellant  to  the  contrary  {Borland  v.  Nichols,  supra, 
and  Westbrook  v.  Vanderburgh,  supra)  simply  construe  statutes, 
and  have  no  bearing  upon  the  issue  here.     In  another  case  to 
which  the  appellant  has  called  attention  {Higffinbotham  v. 
OomweU,  8  Gratt.  83;  66  Am.  Dec.  130)  a  recovery  was  per- 
mitted evidently  because  the  devise  was  unconditional,  and  its 
acceptance  did  not  require   or    involve   an  election  by  the 
widow*    Neither  by  implication  nor  by  the  express  terms  of 
the  will  could  that  which  she  had  accepted  be  declared  a  substi- 
tute for  dower.     Another  case  upon  which  the  appellant  relied 
{Braxton  v.  Freeman,  supra)  is  to  the  same  effect,  and  the 
court  concludes  its  opinion  with  the  proposition  that,  as  a  right 
to  dower  may  be  extinguished  by  the  acceptance  of  something 
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which  may  be  given  for  the  purpose  of  satisfyiug  it,  such  pur- 
pose in  a. will  must  appear  by  express  terms  or  by  necessary 
implication.  It  is  evident  from  these  decisions  that  the  com- 
mon-law rule  in  respect  to  the  doctrine  of  election  by  a  widow 
wiiich  prevailed  in  Virginia  and  South  Carolina  when  these 
opinions  were  written  was  given  a  very  narrow  and  restricted 
construction.  The  same  rule  of  law  in  this  state  is  less  rigor- 
ously and  technically  applied.  {In  re  Ootzian,  34  Minn.  159; 
584  N.  W.  Rep.  920.)'' 

In  Chrrjf  v.  Lamb,  mipra,  involving  the  same  question,  and 
under  a  statute  very  similar  to  ours,  the  court,  after  oonsider- 
ing  many  leading  cases,  arrives  at  the  same  conclusion  as  the 
Minnesota  court. 

It  is  contended  by  appellant  that  the  lands  in  controversy, 
having  been  alienated  by  Curtis  during  his  lifetime,  constituted 
no  part  of  his  estate,  and  that  plaintiff  is  not  barred  from 
claiming  dower  therein  by  electing  to  take  under  the  will. 
This  contention  was  made  in  Oorry  v.  Lamb,  wpra^  and  the 
court  answered  it  by  quoting  with  approval  what  was  said  by 
the  Massachusetts  court  in  Buffiidon  v.  Fcdl  River  NaU  Bafdc, 
mipraf  as  follows: 

^' The  demandant  contends  that  this  land,  having  been  aliened 
in  the  lifetime  of  the  testator,  is  no  part  of  'his  lauds,'  and 
therefore  not  within  the  provisions  of  the  statute  above  quoted. 
But  the  claim  of  dower  out  of  the  lands  aliened,  without  re- 
lease by  the  wife,  stands  upon  the  same  right  as  that  of  dower 
in  lands  remaining  as  part  of  the  estate  devised.  It  may  he 
equally  prejudicial  to  the  estate,  tending  to  the  exhaustion  of 
the  general  assets  by  giving  rise  to  claims  upon  covenants  in 
the  deeds  of  conveyance,  or  upon  sarefadas  to  revive  in  part 
the  judgment  for  satisfaction  of  which  the  alienation  took 
place.  (Gen.  Stats.,  o.  103,  §§  22,  23.)  The  same  reason 
exists  for  applying  the  bar  in  one  case  as  in  the  other.  There 
is  nothing  in  the  phraseology  of  the  statute  to  limit  its  appli- 
cation to  lands  held  at  the  decease  of  the  testator.  The  expres- 
sions, 'endowed  of  his  lands,'  and  'dower  in  the  lands  of  h^ 
husband'  (Rev.  Stats.,  c.  60,  §§  I,  11;  Oen.  Stats.,  c.  90,  §  1), 
when  used  affirmatively,  embrace,  without  question,  dower  in 
all  lands  of  which  the  husband  is  seised  at  any  time  during 
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coverture.  It  can  have  no  more  limited  meaning  when  used 
n^ativelj  in  defining  the  bar  in  the  General  Statutes,  chapter 
92,  section  24.'' 

The  statute  of  Massachusetts  is  very  similar  to  the  Ohio 
statute  and  our  own. 

Our  statute  (Sess.  Acts  1876,  §  6,  p.  64)  is  as  follows:  **  Every 
devise  of  land,  or  any  estate  therein,  by  will,  shall  bar  her  dower 
in  lands,  or  of  her  share  in  personal  estate,  unless  otherwise 
expressed  in  the  will;  but  she  may  elect  whether  she  will  take 
such  devise  or  bequest,  or  whether  she  will  renounce  the  benefit 
of  such  devise  or  bequest,  and  take  her  dower  in  the  lands  and 
her  share  in  the  personal  estate.'' 

Section  7  of  the  same  act  provides  that,  unless  the  widow 
files  her  written  renunciation  of  the  will  with  the  court  within 
one  year  after  the  probate  thereof,  she  shall  be  deemed  to  have 
taken  under  its  provisions.  Our  statute  provides  that  every 
devise  of  lands  or  any  estate  therein,  by  will,  shall  be  a  bar  to 
the  widow's  claim  of  dower,  unless  otherwise  expressed  in  tlie 
will.  The  will  of  Curtis  is  made  a  part  of  the  answer  in  this 
case.  It  contains  no  expression  that  it  was  the  intent  of  the 
testator  that  the  bequest  to  plaintiff  should  be  in  addition  to 
dower,  or  otherwise  than  as  a  devise  to  her  in  lieu  thereof. 
We  are  of  opinion  that  the  plaintiff,  by  electing  to  take  under 
the  provisions  of  the  will,  barred  herself  of  the  right  to  claim 
dower  in  any  real  estate  of  which  her  husband  died  seised,  as 
well  as  the  lands  aliened  by  him  alone  in  his  lifetime.  By  her 
election  she  in  effect  relinquished  all  her  rights  to  be  endowed 
in  the  lands  of  her  husband,  whether  the  lands  had  been  aliened 
by  him  alone  in  his  lifetime,  or  whether  they  were  lands  of 
which  he  died  seised.  This  is  certainly  in  accordance  with  the 
great  weight  of  authority. 

The  judgment  appealed  from  is  a£Brmed. 

Dx  Wrrr*  J.,  and  Hunt,  J.,  concur. 
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|;iS    LAMBRECHT,  Appblulnt,  v.  PATTEN  et  al;,  Rb- 

'  15   SOO  8PONDENT8. 
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ho   90b  [finbmitted  Junutry  SO.  1806.    Dodded  Febratry  4, 1886.] 

I  15  seoi 

I  l|_l^l    Xabbbd  Woxn— Separate  property  H>t^LialAlUy  for  hmbancTB  cMCf.— Beeiion 
^   2771  1489,  fifth  diTision.  of  the  OompUed  Btatotes  (Mt  of  lUitih  8,  1887).  some- 

15   260  times  called  the  "Married  Woman's  Emancipation  Act,"  and  which  declares 

3l_J00  in  efliBOt  that  women  shall  retain  the  same  legal  ^listence  After  marriage  as 

before,  and  receiTe  the  same  protection  of  her  rights  as  a  woman  as  her  bos- 
band  does  as  a  man,  so  modifies  the  prior  act  of  1872  (Compiled  Btatates, 
i  1483).  ss  to  enable  a  married  woman  to  hold  her  indiridual  separate  prop- 
erty as  sgainst  her  hniband's  creditors  withoat  baring  a  list  thereof  on  record* 
on  showing  the  facts  necessary  to  establish  h«r  Indiridnal  title  theveto.  (KeOy 
T.  Jtfferii,  18  Moni  180,  cited.) 
Samx— DeaZtn^  between  hu^and  and  ici/s.— While  it  is  not  fraudnlent  per  s«,  as 
against  his  creditors,  for  a  husband  to  psj  his  wife  a  debt  which  he  honestly 
owes  her,  yet  the  relation  of  husband  and  wife  is  oftsn  a  convenient  means  for 
the  perpetration  of  a  fraud,  and,  when  claims  of  indebtedness  are  made 
between  them,  such  claims  most  be  sabjected  to  the  most  searching  examination. 

Appeal  from  Second  JudioUU  Distriot^  Silver  Bow  Oounty, 

AonoK  to  determine  right  to  moneys  garnished.  The 
cause  was  tried  before  MoHatton,  J.  Defendant  had  judg- 
ment below.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 

This  action  was  brought  to  determine  the  right  of  plaintiff 

to  certain  moneys  garnished  in  an  action  by  her  against  the 

defendant  Francis  E.  W.  Patten,  and  which  moneys  were 

claimed  by  the  defendant  Mary  A.  Patten  as  her  property. 

On  November  3,  1886^  the  plaintiff  recovered  a  judgment 
for  $1^243.61  against  defendant  Francis  K  W.  Patten,  in  the 
district  court  of  Madison  county,  Montana  territory.  On 
September  IS,  1890,  the  same  plaintiff  commenced  an  action 
in  the  district  court  of  Silver  Bow  county  against  said  Fran- 
cis E.  W.  Patten  on  that  former  judgment.  A  writ  of  at(adi- 
meut  was  issued,  and  the  sheriff  served  garnish meut  process 
on  Eraser  &  Ward  for  all  moneys  in  their  hands  belonging  to 
the  defendant  in  that  case,  Francis  E.  W.  Patten.  Judgment 
in  that  case  was  rendered  September  30,  1890,  for  (1,743.63. 
On  the  same  day  an  execution  was  issued,  and  the  sheriff 
undertook  to  levy  the  same  upon  the  moneys  of  defendant 
claimed  to  be  in  the  hands  of  said  Eraser  &  Ward.    On  Ooto- 
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ber  2,  1890^  Fraser  &  Ward  were  cited  before  the  district 
court  as  garnishees.  Upon  their  examination  it  was  found 
that  Mary  A.  Patten,  wife  of  Francis,  claimed  as  hers  the 
moneys  in  the  hands  of  the  garnishees.  Tlie  court  thereupon 
ordered  Augusta  Lambredit,  plaintiff,  to  bring  suit  to  deter- 
mine the  right  to  these  moneys.  The  action  now  before  us  is 
that  suit  It  was  tried  to  the  court  without  a  jury.  The 
judgment  was  that  Augusta  Lambrecht  should  not  take  the 
said  *  moneys,  as  they  belonged  to  the  said  Mary  A.  Patten, 
and  not  to  her  husband,  Francis.    The  plaintiff  appeals. 

Francis  E.  W.  Patten  and  Mary  A.  Patten  were  husband 
and  wife.  The  husband  was  engaged  in  the  insurance  busi- 
ness. There  were  disagreements  between  him  and  his  partner, 
Bichards,  and  be,  it  appears,  was  financially  involved  with  the 
insurance  companies  in  respect  to  moneys  collected  in  their 
behalf.  Prior  to  March  3,  1887,  Mary  A.  Patten,  the  wife, 
had  loaned  to  her  said  husband  two  sums  of  moneys  to  wit, 
$666  on  November  11,  1885,  and  $350  on  February  6,  1886; 
and  she  had  also  signed  a  note  with  her  husband  on  March 
17,  1882,  for  $436.87,  payable  to  Hugh  H.  Edwards,  on 
whicli  note  she  was  in  fact  only  a  surety.  Francis  Patten 
being  financially  involved,  as  above  noted,  did,  upon  consulta- 
tion with  his  wife,  and  on  her  solicitation,  sell  the  insurance 
business  to  Fraser  &  Ward  for  thp  sum  of  $1,040,  which  sum 
was  subject  to  certain  reductions  by  accountings  which  were 
to  be  had,  and  which  finally  brought  the  amount  down  to 
$600.  In  addition  to  the  three  items  of  indebtedness  from 
Francis  Patten  to  his  wife,  which  she  pleaded  in  her  answer, 
and  which  we  have  noted  above,  she  also  pleads  that  ^'In  con- 
sideration of  her  assuming  the  said  obligations  to  said  Richards 
and  the  insurance  companies,  the  said  F.  E.  W.  Patten  agreed 
with  ber  that  the  said  Fraser  &  Ward  should  pay  to  her  the 
entire  purchase  price  of  said  business,  and  that  the  same,  after 
deducting  the  amount  so  paid  to  the  said  Richards  and  the 
insurance  companies,  was  to  be  applied  in  payment  of  the 
indebtedness  to  her  from  said  F.  E.  W.  Patten.^' 

The  sale  of  the  insurance  business,  which  we  have  noted, 
being  made  to  Fraser  &  Ward,  or,  as  it  seems,  the  firm  then 
was  Fraser  &  Co.,  it  was  arranged  between  the  parties  that 
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the  money  so  oomirig  from  Fraser  A  Ward  should  be  paid  to 
Mary  A.  Patten^  the  wife,  by  reason  of  the  indebtedness  of  her 
husband  to  her,  above  recited.  Fraser  &  Ward  thereupon 
gave  the  following  writing: 

**  We,  the  undersigned|  agree  to  pay  M,  A.  Patten,  the  sum 
of  ten  hundred  and  twenty-five  dollars,  balance  due  on  the 
purchase  of  the  Fire  Insurance  Agency  of  Patten  &  Bichards, 
due  and  payable  upon  the  receipt  of  the  commissions  of  said 
companies  contained  in  said  agency,  at  which  time  all  supplies 
are  to  be  turned  over  to  us.  '^  W.  A.  Fbaseb  &  Co.'^ 

''Butte,  Montana,  August  14, 1890. 

The  garnishment  in  the  suit  of  Lambreet  v.  Patten  was 
served  on  September  15,  1890.  Execution  was  issued,  and 
levy  attempted  thereunder  September  30,  1890,  and  on  Sep- 
tember 16,  1890,  Fraser  &  Ward  gave  the  following  writing: 

"BuTTB  City,  Sept.  16,  1890. 

^It  is  hereby  agreed  and  understood  by  and  between  Mrs. 
M.  A*  Patten  and  Fraser  A  Co.  as  follows: 

''This  is  to  witness  and  certify  that  after  settlement  of 
accounts  made  this  day  between  the  above-named  parties,  that 
there  is  now  due  from  Fraser  &  Co.  to  Mrs.  M.  A.  Patten  the 
sum  of  six  hundred  ($600.00)  dollars.  That  the  said  sum  of 
$600.00  covers  and  includes  and  comprises  the  indebtedness 
this  day  existing  between  the  parties  in  full. 

"Mary  A.  Patten, 
"  W.  A.  Fraser, 
'«C.  W.Ward." 

The  position  taken  by  Augusta  Lambrecht,  in  her  pleadings 
and  evidence  in  this  her  action  to  subject  the  $600  coming  from 
Ward  &  Co.  to  the  payment  of  her  judgment  rendered  in  the 
case  of  Lambrecht  v.  Patten,  was,  that  Francis  £.  W.  and  Mary 
A.  Patten  were  husband  and  wife,  and  that  the  allq;ed  indebt- 
edness and  obligations  from  said  Francis  to  Mary  were  fraud- 
ulent and  void.  No  special  findings  were  made  by  the  court, 
but  the  judgment  in  effect  finds  all  the  material  issues  in  fiivor 
of  defendant  Mary  A.  Patten.  The  judgment  fi>und  that  the 
moneys  in  question  belonged  to  the  said  Mary  and  not  to  her 
husband  Frauds. 
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WiUiam  K  CouroU^  for  Appellant. 

The  alleged  agreement  between  Patten  and  his  wife  is 
within  the  provisions  of  section  224  of  the  Compiled  Statutes 
of  1887,  being  a  contract  for  the  sale  of  a  chattel  or  thing  in 
action  of  a  greater  value  than  $200^  and  therefore  void  as  not 
being  in  writing  or  otherwise  fulfilling  the  statute.  And  being 
void  between  themselves  any  agreement  founded  thereoui  as 
the  instrument  in  question  is  alleged  to  have  been,  and  was  in 
fiMst  a  part  or  branch  of  the  contract,  was  also  void.  {Irvine  v* 
8ime^  6  Cush.  608;  MoMvUm  v.  RUey,  6  Oray,  600.)  The 
instrument  was  a  voluntary  gift  upon  the  part  of  Patten  to 
his  wife,  for  the  reason  that  no  valid  debt  subsisted  between 
them.  The  debts  owing  by  him  to  his  wife  were  all  con- 
tracted before  March  3, 1887,  the  date  of  the  passage  of  the 
Married  Woman's  Act,  and  it  is  held  by  this  court  that  the 
common  law  was  in  force,  as  r^;ards  contracts  between  hus- 
band and  wife  in  Montana,  up  to  that  date.  {Herrcn  v.  Frosty 
9  Mont  308.)  The  note  of  November  11,  1886,  executed  by 
Patten  to  his  wife  was  void  under  the  common  law.  {Herron 
V.  Frodj  «upra.)  And  being  void  it  was  inadmissible  as  evi- 
dence of  indebtedness  under  the  principles  of  evidence. 

J.  8.  ShrcpMre  and  M.  L.  Wines,  for  Respondent 

We  daim  that  if  Patten  was  justly  indebted  to  his  wife  he 
liad  the  right  to  pay  her  by  making  this  assignment,  and  he 
could  prefer  her  to  any  other  creditor.  The  assignment  having 
been  made  before  the  attachment,  it  could  not  be  taken  by  the 
attaching  creditor.  (  Walien  v.  WcukingUm  Ins.  Cb.,  1  Iowa, 
404;  63  Am.  Dec  461;  Walling  v.  Miller,  16  Cal.  38.)  The 
testimony  shows  that  this  money  advanced  by  the  wife  to  her 
husband  was  not  intended  as  a  gift  {Iowa  (My  Bank  v. 
Wd}€r,  72  Iowa,  137.)  Where  the  wife  is  a  bonafde  creditor 
of  the  husband  he  may  prefer  her  under  the  same  regulations 
as  he  may  prefer  other  creditors.  {Oiapnian  v.  Sammerfitldf  36 
Kan.  610;  Kennedy  v.  PoweU,  34  Kan.  22;  WhUford  v.  Dag^ 
geU,  84  111.  144;  Timlinsm  v.  Matthews,  98  111.  182;  Jayeom 
V.  Caldwell,  61  N.  T.  396;  Stewart  on  Husband  and  Wife,  S  46.) 
The  mere  fact  of  the  relationship  between  husband  and  wife 
raises  no  presumption  of  fraud. 
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(Richardsan  v.  Bubert,  82  Ga.  427;  ChmeB  v.  Oibgan^  16 
N.  £.  Bep.  130;  Hedge  v.  Olmny,  39  N.  W.  Bep.  818; 
Rockfard  do.  Mfg.  Oo.  y.  MasHn,  39  N.  W.  Rep.  219.)  The 
note  of  November  11,  1885,  was  admissible  in  evidence  to 
prove  an  indebtedness  due  from  the  husband  to  ihe  wife. 
{Kleineehmidi  v.  Kleimehmidt,  9  Mont  477.)  As  to  whether 
this  assignment  was  fraudulent,  the  question  of  intent  and 
knowledge  thereof  by  the  assignee  is  material,  as  well  as  the 
matter  of  consideration.  The  statute  of  frauds  provides  that 
the  question  of  intent  is  one  of  fact,  and  not  of  law,  and  that 
no  conveyance  shall  be  adjudged  fraudulent  solely  on  account 
that  it  was  not  founded  on  a  valuable  consideration,  nor  where 
there  has  been  a  valuable  consideration,  unless  the  purchaser 
had  previous  notice  of  the  fraudulent  intent.  (Comp.  Stats., 
§  231,  p.  653;  §  232,  p.  654.)  The  plaintiff  in  this  action  was 
not  a  creditor  in  this  state  at  the  time  this  assignment  was 
made  by  the  husband  to  the  wife,  and,  therefore,  cannot  claim 
to  have  been  hindered  or  delayed  in  the  collection  of  her 
indebtedness  by  reason  of  this  assignment.  (Brown  v.  Qimp* 
beU,  100  Cal.  635.) 

Db  Witt,  J. — On  March  3, 1887,  the  legislative  assembly 
of  the  territory  of  Montana  passed  the  following  act:  ''That 
from  and  after  the  passage  of  this  act  women  shall  retain  the 
same  legal  existence  and  legal  personality  after  marriage  as 
before  marriage,  and  shall  receive  the  same  protection  of  all 
her  rights  as  a  woman  which  her  husband  does  as  a  man;  and 
for  any  injury  sustained  to  her  reputation,  person,  property, 
character,  or  any  natural  right,  she  shall  have  the  same  right 
to  appeal  in  her  own  name  alone  to  the  courts  of  law  or  equity 
for  redress  and  protection  that  her  husband  has  to  appeal  in 
his  own  name  alone.'*    (Comp.  Stats.,  div.  5,  §  1439.) 

As  to  that  act  this  court  said  in  the  case  of  Kdlej/  v.  J^eris^ 
13  Mont  180,  as  follows:  ^  This  is  a  comprehensive  provision, 
and  commands  the  courts  in  this  jurisdiction,  where  a  united 
jurisprudence  of  equity  and  law  is  administered,  to  disregard  the 
ancient  doctrine  of  the  common  law  on  the  question  under  con- 
sideration as  a  dead  dogma,  and  enforce  and  protect  the  rights 
of  married  women  unhampered  thereby;  and  we  think  the  effect 
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of  this  statute  would  be  to  so  modify  the  prior  adt  of  1872, 
above  quoted,  as  to  enable  a  married  woman  to  hold  her  indi- 
vidual separate  property  as  against  her  husband's  creditors 
without  having  a  list  thereof  on  record,  on  showing  the  facts 
necessary  to  establish  her  individual  title  thereto/' 

The  appellant  contends  that  the  loans  made  by  Mary  A.  to 
Francis  Patten,  prior  to  March  3,  1887,  cannot  be  held  as 
enforceable  from  Francis  to  Mary,  for  the  reason  that  she  had 
not  filed  any  list  of  separate  property  prior  to  1887,  and  that 
ihose  transaotioos  took  place  prior  to  the  passage  of  the  act 
above  referred  to,  and  sometimes  called  the  Married  Woman's 
Sknancipation  Act.  It  is  true  that  it  does  not  appear  in  the 
case  that  this  wife  had  filed  any  separate  list.  But  we  are  of 
€^nion  that  it  is  unnecessary  to  decide  what  her  rights  would 
be  as  to  the  loans  made  to  her  husband  prior  to  1887,  for  the 
jreason  that  it  appears  by  the  record  that  the  advances  which 
she  made  to  him  after  Jifarch  3, 1887,  were  more  than  suffi- 
dent  to  absorb  the  $600  due  from  Fraser  &  Ward^  and  whioll 
she  claims  as  her  own.  As  noted  in  the  statement  of  fects^ 
she  pleads  that  in  consideration  of  her  assuming  her  husband's 
obligations  to  his  partner  and  to  the  insurance  companies,  her 
•aid  husband  had  agreed  with  her  that  said  Fraser  A  Ward 
should  turn  over  to  her  the  entire  purchase  money  of  the  insur- 
ance business.  The  transaction  by  which  this  $600  was  turned 
over  to  her,  or  assigned  to  her,  was  on  August  14,  1890,  which 
was  some  time  before  the  garnishment  was  served  In  the  case  of 
LcmbrtclU  v.  PaUen.  In  pursuance  to  this  agreement  and  as- 
aignment  she  paid  out  some  $800  on  her  husband's  account  to 
the  said  insurance  companies  to  settle  his  affairs  with  them, 
mod  this  money  she  raised  by  a  mortgage  given  upon  her  sep- 
arate estate.  The  absolute  and  perfect  justice  of  allowing  this 
Fraser  &  Ward  $600  to  go  to  Mary  A.  Patten  is  made  con- 
spicuous by  the  &ct  that  this  very  $600  came  from  the  sale  of 
the  insurance  business,  and  that  her  $800  advanced  to  her  hus- 
band had  gone  to  settle  this  very  business  which  was  so  sold, 
and  to  enable  the  husband  to  make  the  sale.  Therefore,  under 
the  views  expressed  in  Kdley  v.  JefferUf  9upra,  Mary  A.  Patten 
need  not  have  filed  any  separate  list  of  this,  her  property,  in 
order  to  protect  it  from  the  creditors  of  her  husband. 
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The  only  other  questions  on  this  appeal  are  matters  of  fiust 
as  to  the  allied  fraud  between  the  husband  and  wife.  We 
have  read  this  record  carefully,  and  are  of  the  opinion  that 
the  evidence  establishes  clearly  and  conclusively  the  absolute 
honesty  of  the  debt  claimed  from  Francis  to  Mary  A.  Patten. 
It  is  not  fraud  ^  $e  for  a  husband  to  pay  to  his  wife  a  debt 
which  he  honestly  owes  her.  And  as  we  hAve  remarked,  fraud 
in  fact  was  not  shown  in  this  case. 

It  was  said  in  the  case  of  Chegpmcm  v.  BimmerfiM^  36  Kan* 
610:  <'The  relation  existing  between  Edward  and  Sarah  W. 
Chapman,  being  that  of  husband  and  wife,  induoos  the  coart  to 
aorntiniae  very  closely  their  dealings  with  each  other;  bat,  when 
it  is  dearly  established  that  there  is  an  honest  bona  fide  indebt- 
edness by  the  husband  to  the  wife,  then  thdr  mutual  transao* 
tiona  may  be  reviewed  in  the  light  of  the  trust  and  confidence 
incident  to  the  marriage  relation/'  (See,  also,  Boekford  do. 
Mfg.  Cd.  Y.  Madm,  76  Iowa,  112;  GVQM  ▼•  OleMiy,  75  Iowa, 
613;  JEToesv.  foyer,  108  Ind.  494;  Jayooa;  v.  OsUimB,  61 N.  Y. 
896;  ZVmfinson  ▼.  IfottAeiM,  98  DL  178.) 

We  cannot  reiterate  too  strongly  the  language  used  in  the 
E[ansas  case,  which  we  have  above  quoted,  that,  in  questions 
of  payment  by  a  husband  to  his  wife  of  moneys  alleged  to  be 
hers,  a  court  cannot  scrutinize  too  closely  the  relations  between 
the  persons  and  their  conduct  as  to  such  moneys.  That 
relation  is  often  a  convenient  means  for  the  perpetration 
of  a  fraud,  and  when  claims  of  such  indebtedness  are  made 
between  husband  and  wife,  they  must  be  subjected  to  the  most 
searching  examination,  if  not  indeed  suspicion.  But  whoi  the 
absolute  bona  fides  is  established,  as  it  was  in  this  case,  beyond 
any  question  or  cavil,  then  the  fact  that  the  honest  creditor  is 
the  wife  of  the  debtor  cannot  in  itself  be  considered  as  con- 
clusive evidence  of  fraud  against  the  clear  and  positive  evi- 
dence of  good  faith. 

The  judgment  is  a£Brmed. 

Affirmed. 
Pembebton,  C.  J.,  and  Hunr,  J.,  concur. 
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BBADSHAW,  Bespondent,  v.  DEGENHABT,  Appbi^ 

IBabmitted  Janoftry  ai,  1896.    Dedded  Febnuuy  4, 18M.] 

TiBincT—  When  nutained  on  appeal^When  the  T«rdiol  of  tbe  jury  hai  been  re- 
viewed by  the  court  below  in  determining  the  credit  to  be  giTen  to  tbe  wit- 
nenee  it  will  not  be  disturbed  on  appeal. 

XuAZi— JfSteoiMfueC  ofJuror^Burden  o/proo/.— Whenerer  a  Jnror  has  been  gnilty* 
of  any  ioeh  impropriety  aa  to  aoeept,  during  the  progress  of  a  case,  liquor  or 
tobacco,  or  any  such  fayors,  at  the  espense  of  a  litigant  to  the  soit  on  trial,  or 
Uf  attorneys,  the  burden  of  proof  is  upon  the  preyailing  party  to  satisfy  the 
court  that  it  can  be  safely  assumed  the  mind  of  the  Juror  was  not  improperly 
influenced,  and  that  the  party's  conduct  in  no  way  operated  upon  him  to  cor- 
TQpt  his  Terdict. 

BAMM-^JHams— Accepting  refreehmente  at  eipenee  of  eucceeeftd  fiarfy.— Where  tbe 
dsfondant  in  an  action  Joins  with  the  Jurors  trying  the  case  in  drinking  at  the 
plaintilTs  expense,  but  does  not  bring  the  matter  to  the  attention  of  the  court 
vntil  after  Terdict  is  rendered  for  the  plaintiff,  public  poUoy  alone  does  not 
require  that  the  verdict  be  set  aside  and  the  esse  be  remanded  for  a  new  trial 
In  the  absence  of  a  showing  of  misconduct  of  the  Jury  which  did  or  could, 
imder  all  tbe  oircumstaness,  haye  afiboted  the  rights  of  the  defendant 

Appeal  from  Third  Judicial  Didriet^  Deer  Lodge  OourUy. 

Actios  to  try  right  to  use  of  waters.    Defendant's  motion 
for  a  new  trial  was  denied  by  DuaFEB,  J.    Affirmed. 

Statement  of  the  case  by  the  judge  delivering  the  opinion: 
This  action  was  brought  to  try  tlie  right  to  the  use  of  the 
waters  of  Spring  or  Alkali  Slough  creek  of  Deer  Lodge,  now 
Granite,  county,  and  for  an  injunction  to  prevent  the  party,  to 
whom  the  right  of  tlie  use  of  said  waters  does  not  belong,  from 
diverting  the  same.  There  was  a  trial  by  jury*  A  general 
verdict  was  rendered  for  plaintiff.  The  court  adopted  the  ver- 
dict of  the  jury,  and  maile  findings  of  fact  to  the  effect  that  on 
March  1, 1883,  the  plaintiff  appropriated  fifty  inches  of  waters 
of  Spring  creek,  and  continuously  used  the  same  for  irrigation 
and  domestic  purposes  from  that  time  up  to  the  commence- 
ment of  this  action,  except  when  deprived  of  the  use  thereof 
by  the  acts  of  the  defendant;  that  during  the  years  1890 
and  1891  the  defendant  diverted  the  said  waters  from  the 
plaintiff's  use;  that  plaintiff  is  the  owner  and  entitled  to  the 
use  of  all  of  the  waters  of  Spring  creek,  to  wit,  fifty  inches; 
that  the  defendant  should  be  restrained  from  diverting  any  of 
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the  waters  of  Spring  creek*  A  judgment  was  rendered  in 
aooordanoe  with  tiie  verdict  and  findings  in  plaintiff's  favor. 
Tiie  defendant  moved  for  a  new  trial^  which  was  denied  him, 
and,  from  the  order  refusing  the  same,  an  appeal  was  taken. 

ForUi  A  Forbis,  for  Appellant. 

The  following  cases  are  cited  in  denunciation  of  the  practice 
of  jurors  accepting  of  the  hospitalitj  of  either  partj  litigant: 
Po/ffur  V.  Railroad  Co.^  2  Idaho,  290;  Burke  v.  McDonald,  2 
Idaho,  1022;  JohMon  v.  Hobaxiy  46  Fed.  Bep.  642;  MobUe  dc 
R.R.  Co.  V.  Davia,  130  III.  146;  Vote  v.  MuUer,  23  Keh. 
171;  Veneman  v.  McOurtain,  33  Neb.  643;  People  v.  Myere, 
70  Cal.  582;  Stafford  v.  Ckcaboea,  57  Iowa,  748;  Saeramenio 
etc  Co.  V.  Showers,  6  Nev.  291;  Thompson  and  Merriam  on 
Juries,  |§  372,  374,  376. 

F.  W.  Cole,  and  H.  R.  WhiUhSU,  for  Respondent 

The  rule  now  generally  followed  by  the  oourts  is,  that  the 
mere  fact  of  drinking  liquor  by  a  juror  is  not  of  itself  suffi- 
cient ground  to  set  aside  a  verdict,  unless  some  injury  has 
been  done.  {Territory  v.  Hart,  7  Mont.  489;  Territory  v. 
Burgees,  8  Mont.  57.)  In  the  case  at  bar,  there  being  no 
attempt  whatever  shown  on  the  part  of  the  respondent  to  seek 
or  influence  the  jurors  improperly,  and  no  injury  having  re- 
suited  from  the  verdict  of  the  jury,  the  court  below  very  prop- 
erly overruled  the  motion  for  a  new  trial.  (Thompson  and 
Merriam  on  Juries,  §  378;  PUlsburg  R  R.  Co.  v.  Porter,  32 
Ohio  St.  328;  Ainzona  etc.  Co.  v.  Copper  Queen  Mitu  Cb.,  7 
Pac  Rep.  718;  People  v.  Lyle,  4  Pac.  Rep.  977;  HiOon  v. 
Southmck,  17  Me.  303;  35  Am.  Dec.  306;  Ooodright  v.  ifo- 
CausUmd,  1  Teates,  372;  1  Am.  Dec  306;  Garter  v.  Glass  Co., 
85  lud.  180.)  Courts  will  not  enforce  any  rule  so  as  to  put 
parties  to  suits  under  the  restraint  of  denying  to  jurors  the 
usual  and  customary  entertainment  and  civility.  (Thom])8on 
and  Merriam  on  Juries,  §  375;  Coleman  v.  Moody,  4  Hen.  & 
M.  1;  Tripp  v.  Commissioners,  2  Allen,  556;  Oarlide  v«  Shel^ 
dm,  35  y  t  440;  Eakin  v.  Canal  Co.,  21  N.  J.  L.  558.)  The 
ap|)e]laut,  by  keeping  silent  and  failing  to  interpose  an  objeo* 
tion  to  the  jurors  being  treated  by  the  respondent,  or  in  cadi- 
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ing  it  to  the  attention  of  the  court  and  excepting  to  such 
irregularity  before  the  case  was  submitted  to  the  jurj^  thereby 
eoosented  to  the  irregularitji  waived  his  objection,  and  is  now 
estopiied  from  urging  it  is  as  a  ground  for  new  trial.  (Thomp- 
son and  Merriam  on  Juries,  §§  378,  427,  428;  Hayne  on  New 
Trial  and  Appeal,  {  27;  Kinna  v.  Horn,  1  Mont  699;  8alion 
7.  Olen,  42  Ga.  64;  United  States  v.  SaUniine,  8  Biss.  404; 
Taber  v.  Judd,  62  N.  H.  88;  IhieU  y.  KoBter,  63  Cal.  241.) 

Hunt,  J« — ^The  appellant  makes  two  points:  1.  That  the 
evidence  was  insufficient  to  sustain  the  verdict  of  the  jury; 
and  2.  Misconduct  of  the  jury.  Upon  the  first  point,  after 
reading  the  testimony  of  the  many  witnesses  produced  upon 
the  trial,  the  truth  of  the  admission  of  counsel  for  the  ap})el- 
lant  is  confirmed,  that  there  was  a  substantial  conflict  in  the 
evidence  upon  the  material  issues  in  the  case*  The  verdict  is 
folly  supported  by  the  evidence.  In  such  a  case,  by  the  well- 
established  precedents  of  this  court,  the  verdict  of  the  jury, 
where  it  has  been  reviewed  by  the  court  below,  in  determining 
the  credit  to  be  given  to  the  witnesses,  will  not  be  disturbed. 

Upon  the  ground  of  misconduct  of  the  jury,  the  affidavits 
show  that  by  permission  of  the  court,  before  the  arguments  of 
counsel,  the  jury  were  allowed  to  visit  the  irrigation  ditch  in 
question,  and,  for  the  purpose  of  viewing  the  ground,  were 
gone  the  belter  part  of  two  days.  While  the  jury  were  on 
their  way  to  view  the  premises,  in  charge  of  the  uudersheriff', 
Thomas  F.  Ward,  and  while  they  were  at  the  town  of  Drum- 
mond,  several  jurors  were  invited  by  the  plaintiff,  William  C. 
Bradshaw,  to  drink  or  smoke  with  him.  The  facts  and  cir- 
cnmstanoes  are  set  forth  in  the  affidavit  of  the  undersherifi', 
who  had  charge  of  the  jury,  and  who  swears  as  follows: 

^  That  it  was  agreed  between  the  parties  to  said  suit  that 
each  should  pay  one-half  of  the  costs  and  expenses  of  such  visit 
to  the  said  premises,  and  affiant  was  instructed  by  the  attor- 
neys of  the  respective  parties  that  all  the  expenses  of  trans- 
portation, food,  and  entertainment  would  be  so  paid,  and  this 
affiant  did  collect  such  costs  and  expenses  in  equal  proportions 
from  the  plaintiff  and  defendant;  that  while  affiant,  with  the 
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Baid  jury  and  others,  was  at  the  town  of  Drummond  waiting 
for  the  train  to  convey  them  to  Pliilipsburgy  affiant  was  invited 
by  W.  C«  BradshaWy  the  plaintiff,  to  take  a  drink  with  him; 
that  they  went  to  the  saloon  of  Samuel  Bitchier  and  all  the 
])ersons  in  said  saloon  at  that  time  were  also  asked  by  Brad- 
shaw  to  drink;  that  among  the  number  so  invited  were  some 
of  the  said  jurors,  but  the  names  of  whom  and  the  number 
thereof  affiant  does  not  now  remember  and  does  not  know; 
that  the  defendant,  L.  C*  Degenhart,  and  some  of  his  witnesses 
were  among  the  number;  that,  altogether,  about  twenty-five 
persons  were  present  and  were  treated  at  the  same  time  by  the 
said  Bradshaw;  that  there  was  a  general  invitation  by  Brad- 
shaw  to  all  persons  present  to  drink,  and  no  special  invitation 
was  given  by  said  Bradshaw  to  the  jury  or  any  particular 
jurymen;  that  nothing  was  said  or  done  by  the  said  Brad- 
shaw for  the  purpose  of  influencing  the  verdict  of  the  jury  at 
the  time  of  said  treat;  that  by  agreement  of  the  attorneys  of 
the  respective  parties  the  said  Degenhart  and  Bradshaw  were, 
by  an  order  of  the  court,  permitted  and  authorized  to  accom* 
pany  affiant  and  the  jury  to  view  the  said  premises,  and, 
except  when  viewing  said  premises,  the  jury  were^  by  agree- 
ment of  the  parties  and  the  instruction  of  the  court,  permitted 
to  separate,  and  were  not  kept  together  or  under  control  of 
affiant/' 

The  plaintiff,  Bradshaw,  also  filed  an  affidavit  in  which  he 
corroborates  Ward,  and  says  that,  by  permission  of  the  court, 
he  and  the  defendant  accompanied  the  jury.  That  by  agree- 
ment they  were  permitted  to  separate,  and  ''  that  while  tlie 
parties,  the  officer  in  charge  of  the  jury,  the  jurors,  and  many 
of  the  persons  who  had  been  witnesses  in  the  trial  of  said 
cause,  and  other  persons,  were  at  the  town  of  Drummond 
awaiting  the  departure  of  the  train  for  Philipsburg,  this  affi- 
ant did  invite  the  officer  in  charge  of  said  jury  to  take  a  drink 
with  him;  that  the  said  officer  and  someof  the  jury  also  joined 
them;  that  the  defendant,  L.  C.  Degenhart,  and  some  of  his 
witnesses,  as  well  as  other  persons,  were  invited  by  afliant,  and 
all,  to  the  number  of  about  twenty-five  persons,  were  treated  to 
liquor  or  cigars  at  affiant's  expense;  that  all  of  said  jurors  did 
not  participate  in  said  treat,  but  affiant  believes  that  two  of 
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them  did  join,  to  wit,  Beaoock  and  McMahon;  fliat  nothing 
was  said  or  done  by  this  affiant  for  the  purpose  of  influencing 
said  jurors  in  their  verdict^  and  affiant  believes,  and  so  states^ 
that  no  juryman  was  influenced  in  his  verdict  by  reason  of  said 
treat  at  affiant's  expense;  that  affiant  is  informed  and  believes 
that  jurors  E.  Girard,  Joseph  Richards,  P.  C.  Patterson, 
F.  W.  Duuton,  Thos.  Blakeley,  and  Tobias  Schurtz,  James 
Beaton,  Lars  Beck,  and  Peter  Johnson,  and  Ed  Newman  were 
not  present,  and  did  not  participate  in  said  treat/' 

Affidavits  were  filed  by  jurors  Beaton,  Dunton,  Newman, 
and  Beck,  to  the  e£Eeot  that  they  were  not  present,  did  not 
drink  with,  nor  were  tliey,  or  any  of  them,  treated  by  the  said 
Bradshaw  at  the  time  mentioned.  The  jurors  Dunton  and 
McMaiion  swore  that  the  jurors  Patterson,  Schurtz,  Johnson, 
Girard,  Bichards,  and  Blakely  were  not  present  and  did  not 
drink  with  or  at  the  expense  of  plaintifi^  Bradshaw.  John 
McMahon,  a  juror,  by  affidavit  admits  that  he  took  a  cigar  at 
the  expense  of  plaintiff,  Bradshaw. 

Beacock  was  the  one  juror  who  evidently  did  take  a  drink. 

The  mere  fact  that  the  jurors  took  the  refreshment  is,  by 
itself,  not  enough  to  vitiate  their  verdict  (Terriicry  v.  Hart, 
7  Mont  489;  Terriiory  v.  BurgesB,  8  Mont  67.) 

The  inquiry  in  this  case  involves  the  further  element,  how- 
ever, of  whether  the  verdict  must  be  set  aside  because  the 
jurors  respectively  smoked  and  drank  at  the  expense  of  the  «ttc- 
eeasfkd  party. 

The  rule  adopted  by  many  courts  seems  to  be,  that ''  where 
a  juror  has  been  treated,  fed,  or  entertained  by  the  successful 
party,  or  at  his  expense,  a  new  trial  will  in  nearly  all  cases  be 
granted,^'  upon  grounds  of  public  policy  and  without  regard  to 
any  investigation  into  whether  the  verdict  was  right  or  wrong. 
(Thompson  and  Merriam  on  Juries,  §  372,  and  cases  cited.) 

Thompson  on  Trials,  section  2566,  qualifiedly  approves  the 
general  rule,  by  stating  that  the  circumstance  that  the  drink 
was  furnished  at  the  expense  of  the  prevailing  party  or  his 
attorney  ^^will  turn  the  scale  against  the  verdict,  unless  it  is 
shown  that  it  was  not  intended  to  influence  his  action  in  the 
cause,  and  had  no  such  influence  on  his  mind.''  To  sustain 
the  rule  without  the  qualification  stated,  the  author  cites  the 
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learned  opinion  of  Justice  Garber,  of  Nevada,  in  Saaumenio  do. 
Gj.  y.  ShouHTMf  6  Nev.  291,  where  it  was  decided,  in  1871,  thai 
because  jnron  dnmk  liquor  at  the  expense  of  the  prevailing 
party  during  a  trial,  either  bj  design  or  inadvertence,  in  the 
presence  or  ont  of  the  presence  of  the  bailiff,  a  verdict  must 
be  set  aside* 

To  uphold  the  rule  as  limited,  the  author  relies  upon  the 
case  of  BaUroad  Co.  v.  P&rter,  32  Ohio  8t  328,  decided  in  1877, 
where  the  court,  alter  reviewing  the  earlier  decisions,  holds  that 
'^  the  mere  fact  of  treating  jurors  bj  a  party  during  the  progreas 
of  a  trial,  so  far  evinces  a  purpose  to  influence  them  that, 
unexplained,  it  is  held  to  be  a  ground  for  vacating  a  verdict 
rendered  in  his  favor." 

Under  the  rule  as  limited,  it  appears,  therefore,  that  the 
burden  of  explaining  that  the  treating  was  not  done  with  the 
design  of  influencing  the  jurors  is  upon  the  party  who  paid  for 
the  refreshment. 

We  approve  of  the  limitation,  and  have  no  hesitation  in 
establishing  the  practice  tliat  whenever  a  juror  has  been  guilty 
of  any  such  impropriety  as  to  accept,  during  the  progress  of  a 
case,  liquor  or  tobacco,  or  any  other  such  favors  at  the  exi>ense 
of  a  litigant  to  the  suit  on  trial,  or  his  attorneys,  the  burden 
of  proof  is  upon  the  prevailing  party  to  satisfy  the  court  that 
'Mt  can  be  safely  assumed"  the  mind  of  the  juror  was  not 
improperly  influenced,  and  that  the  party's  conduct  in  no  way 
operated  upon  him  to  corrupt  his  verdict  Indeed,  we  are 
inclined  to  hold  that  the  rule  without  the  limitation  is  sound, 
and  that  if  a  juror  accepts  a  treat  from  a  party  to  a  suit  with- 
out the  knowledge  or  acquiescence  of  the  opposite  party,  and  no 
opportunity  is  given  the  opponent  to  bring  the  matter  to  the 
court's  or  judge's  notice  until  the  judge  has  charged  the  jury, 
or  until  after  verdict  is  rendered,  such  misconduct  on  the  part 
of  a  juror,  when  made  the  ground  for  a  new  trial,  is  enough  to 
require  the  court  to  set  aside  a  verdict  upon  the  ground  of 
public  policy,  and  the  necessity  of  the  honest  and  imparUal 
administration  of  justice. 

But  the  case  before  us  is  not  quite  like  any  cited  by  either 
counsel,  and  is  not  to  be  wholly  governed  by  the  applicationa 
of  any  of  the  decisions  referred  to. 
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Here  tlie  Jury,  bailiff,  and  (he  partie$  were  waiting  for  a 
train  at  a  small  town.  The  plaintiff,  after  asking  tfie  bailiff  to 
drink,  extended  his  invitation  to  all  others  present,  including 
two  jurors,  the  defendant,  witnesses  who  were  there  and  others 
who  happened  to  be  in  the  saloon*  There  is  nothing  tending 
to  prove  that  the  plaintiff  sought  the  jurors  or  intended  in  anj 
manner  to  influence  any  one  who  was  present.  The  casual 
manner  in  which  the  treating  was  done  n^atives  the  idea  of 
improper  motive.  Not  a  word  was  said  about  the  case,  and  it 
does  not  even  appear  that  the  plaintiff  had  any  conversation  at 
all  with  the  jurors. 

Nevertheless,  if  the  defendant  had  not  been  present  and  thus 
known  of  the  conduct  of  the  jurors,  we  should  be  inclined,  as 
above  stated,  to  follow  the  general  rule  that  the  mere  fact  that 
the  jurors  drank  or  smoked  at  plaintiff's  expense  would,  in  the 
&ar  of  possible  improper  motives,'^  demand  that  the  verdict 
be  set  aside.  At  least  it  would  take  a  very  strong  showing  to 
Bustam  the  verdict  of  a  jury  in  such  a  case. 

But  where  a  defendant  himself  so  far  forgets  the  proprieties 
of  the  relation  which  exists  between  a  jury  with  a  case  on  trial 
before  them  and  a  party  to  such  trial  as  to  not  only  drink 
with  them  but  does  so  at  the  plaintiff^s  expense,  we  think  he 
contributes  to  the  misconduct  of  the  jurors  and  of  the  plaiutiff, 
and  stands  upon  about  the  same  footing,  provided  he  makes 
no  complaint  before  the  court  charges  the  jury,  aud  in  no  man- 
ner seeks  to  have  the  error  cured. 

The  learned  counsel  for  appellant  says  that  it  was  a  very 
trying  situation  for  the  defendant,  aud  that  most  men  under 
like  circumstances  would  have  accepted  plaintiff's  hospitalities. 
We  are  not  prepared  to  admit  this  contention,  but  assuming  it 
is  a  correct  observation  of  human  nature,  still,  if,  despite  his 
better  convictions,  by  moral  weakness,  or  by  intensity  of  his 
jseal  to  curry  &vor  with  the  jurors,  he  was  led  into  such  con- 
duct, hb  duty  was  plainly  to  lay  the  matter  before  his  counsel 
to  the  end  that  the  court  might  act  in  the  premises.  He  was 
willing  at  the  time  to  take  the  refreshment  and  speculate  upon 
the  chances  of  a  verdict,  aud,  now  that  he  has  lost,  we  are  of 
tlie  opinion  he  cannot  plead  the  embarrassments  of  the  occasion 
as  sufficient  excuse  to  relieve  himself  of  an  unfavorable  decision. 

VouXV.— 18 
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By  his  knowledge  of  and  active  part  in  the  conduct  of  the 
joFors,  ana  bj  his  silence  when  the  matter  might  have  been 
excepted  to  and  guarded  against,  he  must  be  held  to  have 
waived  the  point  {Fleaher  v.  HaUf  22  W.  Ya.  44;  Davis  v. 
Allen,  11  Pick.  468;  Thompson  on  Trials,  §  2725.) 

The  trial  judge  in  the  exercise  of  his  judicial  discretion  and 
sitting  as  a  chancellor  adopted  the  verdict  which  was  only 
advisory,  and  made  special  findings  in  plaintiff's  &vor.  We 
therefore  decline  to  hold  that  the  exercise  of  that  discretion  in 
sustaining  the  verdict  was  unwise;  and,  in  the  absence  of  a 
showing  of  misconduct  of  the  jury,  which  did  or  could,  under 
all  the  circumstances,  have  affected  the  rights  of  the  defendant, 
public  policy  alone  does  not  require  that  the  case  be  remanded 
for  a  new  trial. 

The  order  denying  the  motion  for  a  new  trial  is  affirmed. 

AffirmetL 
PbmbbbtoNi  C.  J.|  and  Db  Wrrr,  J.,  concur. 
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1^  ^       SWEENEY,  Rbspondbnt,  v.  CITY  OF  BUTTE,  Appbl- 

16    S!74 

•»   Iffl.  [Babmitted  Jvmuj  U,  189B.    Decided  Vehmuj  11, 1895.] 


XumaPAXi  OcXBonkTBm--LUb4tUy  for  <r|/unet  from  unguarded  opmning  §n  «icfe- 
«0a2&;— When  a  city  knows  that  en  opening  and  trapdoors,  which  it  permite  to 
codst  in  a  sidewalk,  are  dangerous,  whenerer  they  are  used  in  the  manner  for 
which  they  were  boilt  to  be  used,  and  ordinarily  are  osed.  It  need  not  be  shown, 
in  ocder  to  hold  the  city  liable  for  injariee  occurring  by  vach  use  of  such  a 
dangeroos  opening,  that  it  had  knowledge  or  notice  that  the  trapdoors  wers 
opened  at  the  particolar  time  the  accident  occorred.  (SvlHvan  ▼•  Ci^  of 
Belena,  10  Kont  184,  dted.) 

Bun— X^on^trovf  sidetooiub— ^^tfton  forj%ary,^la  an  action  sgainst  a  city  to  re- 
ooTer  for  injuries  sustsined  by  reason  of  falling  into  a  cellar  under  the  side- 
walk on  one  of  the  streets  of  the  defendant,  it  appeared  that  there  were  double 
trapdoors  in  the  sidewalk  extending  across  nearly  its  entire  width,  and  a  cel- 
lar beneath  about  ten  feet  deep.  The  doors  were  made  to  open  and  Ue  back 
flat  upon  the  sidewalk,  and  there  were  no  rods  or  hooks  to  hold  the  doors 
upright  when  open,  and  if  it  were  desired  to  keep  them  upright  when  opened, 
appliances  other  than  those  belonging  to  the  doors  had  to  be  obtained.  On 
the  night  of  the  aoddent  tiie  doors  were  open,  and  lying  flat  on  the  walk,  and 
the  plaintiif  could  not  see  the  opening  by  resson  of  the  darkness.  The  dty 
authorities  knew  the  nature  of  the  construction  of  these  trapdoors,  and  also 
knew  of  the  manner  in  which  they  were  ordinarily  used,  but  did  not  know 
that  they  were  open  at  the  particular  time  of  the  accident.    J?eld,  that  the 
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case  WM  ft  proper  one  for  snbmissioB  to  the  Jury  apon  the  queetioii  of  the  de* 
fendant'B  negligence. 

flAMs—i^MrsijrAtoedieM— Contributory  negHgenoe.—ln  «n  action  against  a  city  to 
recorer  for  injuries  rastained  from  falling  in  the  night-time  into  an  nngaarded 
opening  in  a  sidewalk,  there  was  evidence  tending  to  show  that  the  plaintiff 
WIS  nearsighted.  The  defendant  requested  the  ooort  to  instmct  the  Jury,  that 
if  ahd  defect  of  sight,  coapled  with  ezposnre  to  danger,  was  the  caase  of  the 
Injury  complained  of,  which  otherwise  would  not  have  occurred,  then  the  jury 
would  be  justified  in  finding  the  plaintiff  guilty  of  contributory  n^ligence, 
Eeld,  no  error  in  refusing  to  give  this  instruction. 

fiAMB— l^Mndiei  net  exoesslpe.~In  an  action  to  recover  for  personal  injuries,  where 
it  appears  that  the  plaintifTs  left  arm  was  broken  and  bruised,  and  will  never 
be  a  perfect  arm,  or  as  good  as  it  was  before  it  was  injured,  and  in  consequence 
of  which  the  plaintiff  was  three-fourths  totally  disabled,  a  verdict  for  four 
thousand  five  hundred  doUan  cannot  be  regarded  as  given  and  assessed  under 
the  influences  of  passion  and  prejudice,  sod  will  not  be  set  aside  as  excessive. 

Appeal  from  Second  Judicial  Dislriat,  Silver  Bow  County. 

Action  for  damages  for  personal  injuries.    Jadgment  was 
rendered  for  the  plaintiff  by  MoHatton,  J.    Affirmed. 

Statement  of  the  ease  bj  the  justice  delivering  the  opinion: 
The  judgment  in  this  case  was  in  favor  of  the  plaintiff  for 
four  thousand  five  hundred  dollars  damages  for  injuries  sus- 
tained by  reason  of  the  plaintiff  falling  into  a  cellar  under  the 
sidewalk  on  one  of  the  streets  of  the  defendant.  The  defend- 
ant appeals  from  the  judgment  and  from  an  order  denying  a 
new  triaL 

The  oomplaint  alleges  the  municipal  character  of  the  de- 
fendant, and  its  duty  to  keep  its  streets  and  sidewalks  in  good 
and  safe  condition.  It  further  alleges  that  the  defendant  dis* 
r^arded  this,  its  duty,  and  negligently  allowed  an  opening  to 
be  made  in  a  sidewalk,  and  trapdoors  to  be  placed  over  said 
opening  on  a  principal  street  of  the  city;  that  said  trapdoors 
opened  into  an  excavation  about  eight  feet  deep  and  of  the 
width  of  the  sidewalk;  that  said  doors  formed  a  part  of  the 
sidewalk  and  extended  across,  or  nearly  across,  the  entire  width 
of  the  walk,  so  that  when  the  doors  were  open  there  was  not 
sufficient  room  to  pass  with  safety  upon  the  sidewalk;  that 
said  trapdoors  were  unlawfully,  wrongfully,  and  negligently 
constructed,  maintained,  and  used;  that  at  all  times  mentioned 
in  the  oomplaint  they  were  dangerous  to  pedestrians;  that  said 
trapdoors  were  n^ligently  used  and  left  open  with  the  knowl- 
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edge  of  the  defendant  for  a  long  period,  to  wit,  two  years,  and 
that  during  that  time  thej  were  left  open  at  the  pleasure  of 
those  owning  or  oooupyiDg  the  premises,  either  by  day  or  night, 
without  any  guards  or  lights,  or  barriers,  or  signals  of  danger 
to  notify  persons  traveling  upon  the  sidewalks. 

The  complaint  further  alleges  that  on  the  twentieth  day  of 
December,  1890,  about  6  o'clock  P.  M.,  plaintiff  was  lawfully 
passing  npon  said  sidewalk,  and  said  trapdoors  were  open 
without  guards,  barriers,  or  lights,  and  plaintiff,  without  neg- 
ligence on  his  part,  stepped  into  the  said  opening  in  the  side- 
walk, fell  to  the  bottom  of  the  cellar,  and  sustained  injuries, 
which  he  describes,  to  his  damage  in  the  sum  of  fifteen  thou- 
sand dollars. 

The  answer  denies  all  of  the  material  allegations  of  the 
complaint 

John  W.  Cotter,  and  H.  O.  MelrUire^  for  Appellant 

A  city  has  no  right  or  power  to  prevent  the  reasonable  use  of 
a  sidewalk,  or  an  opening  or  trapdoor  in  a  sidewalk,  used  for  the 
purpose  of  entering  the  underground  apartments  of  a  building 
for  the  storage  of  goods,  etc.  (Dillon  on  Municipal  Corpora- 
tions, §  734;  Deering  on  Negligence,  §  171;  Jones'  Negligence 
of  Municipal  Corporations,  §§  90-93;  CUty  of  Lafayette  ▼• 
Bloody  40  Ind.  62;  Beardaley  v.  Hartford,  60  Conn.  529;  47 
Am.  Bep.  677;  Elliott  on  Roads  and  Streets,  453.)  The 
basis  of  corporate  liability  is  notice  of  sudi  defect,  and,  if  it  is 
not  shown  that  the  defendant  had  notice  of  the  defective  con- 
dition of  the  sidewalk  at  the  time  and  place  alleged  in  the 
plaintiff's  complaint  herein,  or  of  the  negligent  use  of  sudi 
sidewalk  at  that  time,  there  can  be  no  liability  on  the  part  of 
the  defendant.  {Klatt  v.  Milwaukee,  63  Wis.  196;  40  Am. 
Rep.  769;  2  Thompson  on  Negligence,  762;  Augusta  v.  Hafen, 
61  Gra.  48;  34  Am.  Rep. 96;  Dillon  on  Municipal  Corporations, 
§§  1006,  1016,  1019,  1020,  1022-24,  1026;  Deering  on  Neg- 
ligence,  §  179;  Wines  v.  Lowell,  1  Allen,  177;  Jones'  Negli- 
gence of  Municipal  Corporation,  §§  183-89;  Elliott  on  Roads 
and  Streets,  636-43;  Denver  v.  Dean,  10  Col.  376;  3  Am.  St 
Rep.  594;  Dundas  v.  Lansing ^  77  Mich.  499;  13  Am.  St.  Rep. 
458;  Wade  on  Notice,  §  480  g;  2  Thompson  on  Trials,  §  1706.) 
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Tlie  rafficienoy  of  the  barrier  erected  to  guard  an  excavation 
or  opening  in  a  sidewalk  is  a  question  of  fact  for  the  jury  to 
determine^  and  the  question  of  the  sufficiency  of  the  barriers 
should  be  left  to  the  jury  to  determine  as  a  question  of  fact 
under  a  proper  instruction  of  the  court  (2  Dillon  on  Munio* 
ipal  Corporations^  §§  1003-06;  Thompson  on  Negligence, 
771-76;  Myen  y.  Springfidd,  112  Mass.  489;  WhiU  v.  BosUm, 
122  Mass.  491;  KlaU  v.  Milwaukee^  supra;  Hammond  v. 
Mukwa,  40  Wis.  41;  8eward  r.  MUford,  21  Wis.  496;  MU-^ 
wauke$  v.  Dames,  6  Wis.  384;  Jones'  Negligence  of  Municipal 
Corporations,  §  96,  note  4;  Johnson  v.  Charleston,  8  S.  C.  232; 

16  Am.  Rep.  721;  Femandes  v.  Bailway  Co.,  52  Cal.  46; 
Wilsm  V.  Bailway  Co.,  62  Cal.  144;  Wade  on  Notice,  §  480  g.) 
Want  of  ordinary  care  is  the  true  measure  of  liability  on  the 
part  of  a  municipal  corporation  against  accidents  for  failure  to 
keep  a  sidewalk  in  a  safe  condition.  {Johnson  v.  Charleston, 
supra;  Shearman  and  Redfield  on  Negligence^  290, 356;  Jones' 
Negligence  of  Municipal  Corporations,  §§  88-90;  2  Thompson 
on  Trials,  §  1706.)  Instruction  No.  4,  as  given  by  the  court  to 
the  jury,  as  requested  by  the  plaintiff,  was  error.  An  instruc- 
tion stating  the  law  correctly,  if  it  would  mislead  the  jury,  is 
erroneous.  (JBoucAer  v.  MulverhiB,  1  Mont.  306;  Huntoon  v. 
Uoyd ,  7  Mont.  365;  Hayne  on  New  Trial  and  Appeal,  §§  130, 
131.)  If  the  negligence  of  the  plaintiff  or  injured  party  in  any 
way  materially  contributes  to  the  injury  he  cannot  recover  dam- 
ages therefor.  (Deering  on  Negligence,  §§  12,  13;  4  Am.  & 
Eng.  Ency.  of  Law,  15,  82,  95,  96;  Wilson  v.  CharlesUm,  8 
Allen,  137;  85  Am.  Dec.  693;  Hubbard  v.  Concord,  35  N.  H. 
62;  69  Am.  Dec.  620;  jBixn/on  v.  iTeoiuJfc,  7  Iowa,  488;  74  Am. 
Dec.  276;  ML  Vernon  v.  Dus<mc/iett,  2  Ind.  686;  34  Am.  Dec 
467;  Jones'  Negligence  of  Municipal  Corporations,  §§  207,  208; 
Elliott  on  Roads  and  Streets,  640,  641;  Oosport  v.  Evans,  112 
Ind.  133;  2  Am.  St.  Rep*  164;  Brannan  v.  Kohomo,  116  Ind. 
116;  7  Am.  St.  Rep.  411;  Dundas  v.  Lansing,  76  Mich.  499; 
13  Am.  St.  Rep.  468;  Shearman  and  Redfield  on  Negligence, 
SS  63, 86,  86.)  The  blindness  or  deafness  of  the  plaintiff  should 
be  considered  upon  the  question  of  due  care  as  an  evidence  of 
oontribntory  negligence.  (4  Am.  &  Eng.  Ency.  of  Law,  79, 80, 
notes  1,  2;  Deering  on  Negligence,  §  18;  Harris  v.  Nsubelhoer^ 
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76  N.  Y.  169;  Malloy  y.  RaOroad  Cb.,  84  Mo«  270.)  Instrao- 
tioD  No.  6y  as  giveo  by  the  oourt  to  the  jury,  as  requested  by  the 
plaintiff,  was  erroneoaS|  in  taking  from  the  jaiy  the  question  of 
notioe  of  the  existence  of  the  defect  in  the  sidewalk  as  allied 
in  tlie  plaintiff's  complaint.  There  is  no  rule  of  law  prescrib- 
ing for  what  length  of  time  the  continuance  of  a  defect  shall 
constitute  notice  of  its  existence.  (Cbffey  v.  Westbrook,  57  Me. 
181;  2  Am.  Rep.  30;  WeUenberg  v.  CUy  of  Appldon,  26  Wis. 
56;  7  Am.  Bep.  43;  Elliott  on  Roads  and  Streets,  638,  639.) 
The  cardinal  rule  of  damages  is  that  the  person  injured  shall 
receive  a  compensation  commensurate  with  the  loss  or  injury, 
and  no  more.  (1  Sutherland  on  Damages,  17,  18;  Elliott  on 
Roads  and  Streets,  632,  633.)  Where  the  evidence  does  not 
sustain  the  verdict,  and  it  appears  to  have  been  retarned  under 
the  influence  of  passion  or  prejudice,  it  should  be  set  aside. 
(Hayne  on  New  Trial  and  Appeal,  f  94;  De  Brulz  v.  Jessty, 
64  Oal.  119.) 


/Sooflofi,  for  Respondent 

A  municipal  corporation  is  liable  for  its  ni^ligence  in  case 
of  injuries  due  to  defects  in  streets  and  sidewalks  when  the  £eusts 
essential  to  recovery  are  proven,  and  in  case  of  such  proof  the 
liability  dearly  exists.  (Comp.  Stats.,  div.  5,  §§  325,  435-37; 
BtiUbfon  V.  aiff  of  Hdena,  10  Mont  134;  Nebraska  OUy  v. 
OampbeU,  2  Black,  590;  Bamea  v.  Didriot  of  Odhmbia,  91 
U.  S.  540;  DiMat  of  Columbia  v.  Woodbury,  136  U.  S.  450; 
2  Dillon  on  Municipal  Corporations,  §  1023;  Cooley  on  Torts, 
2d  ed.,  746;  Sackett  on  Instructions,  364;  Elliott  on  Roads 
and  Streets,  327, 446-47;  Jones'  Negligence  of  Municipal  Cor- 
porations, §§  57,  58;  a^umbua  v.  Strauner,  124  Ind.  482.) 
Where  a  city  permits  the  use  of  trapdoors  or  openings  in  side- 
walks it  must  exercise  reasonable  care  and  diligence  to  see 
tliat  they  are  properly  constructed,  used  in  a  safe  and  reason- 
able manner,  and  sufficiently  guarded  and  protected.  (Elliott 
on  Roads  and  Streets,  453;  Jones'  Negligence  of  Municipal 
Corporations,  {§  88,  94,  95;  Sackett  on  Instructions,  372; 
IndtanapolU  v.  Doherty,  71  Ind.  5;  Bardon  v.  Bedue,  34  Wis. 
367;  Orove  v.  Kanaas^  75  Mo.  672;  Goleaburg  v.  EBgUyf  61 
111.  287.)    Knowledge  or  notice  to  the  city  of  the  opening  of 
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the  doors  at  the  very  time  of  the  aoddent  is  not  necessary. 
(Smiih  V.  Leopenvwrth,  15  Kan.  81;  2  Dillon  on  Municipal 
Corporations^  §{1027,  1033;  Elliott  on  Boads  and  Streeto, 
453;  Chapnuin  v.  Mayer  de.,  56  Ga.  566;  Jones'  Negligence  of 
Municipal  Corporations,  179, 180, 187, 189, 366.)  Defendant's 
motion  for  nonsuit  was  properly  overruled.  And  tlie  defendant 
waived  its  motion  and  exception  by  proceeding  with  its  case  and 
introducing  evidence  on  its  part.  (Accident  Ins.  Co.  v.  Oran- 
dal,  120  U.  8. 527;  North  Pac  B.  R.  Co.  v.  Mares,  123  U.  S. 
710;  Union  Ins.  Co.  v.  8mUh,  124  U.  S.  405;  Robertson  v. 
Perkma,  129  U.  S.  233.)  Being  blind  or  shortsighted  is  not 
per  as  to  be  taken  as  evidence  of  contributory  negligence. 
{Davenport  v.  Rudman,  37  N.  Y.  568;  Beach  on  Contributory 
N^ligence,  ${  396,  397.)  Plaintiff  is  not  required  to  keep 
his  eyes  constantly  on  the  sidewalk.  (Woods  v.  Boston,  121 
Mass.  337.)  There  was  some  dispute  as  to  the  amount  of 
light  shining  on  the  sidewalk  from  lights  in  the  vicinity,  but 
that,  as  well  as  the  question  of  contributory  negligence,  was 
properly  left  to  the  jury.    (Barston  v.  Bedin,  supra.) 

Db  Witt,  J. — ^We  will  state  what  the  evidence  was  which 
tended  to  prove  negligence,  and  which  the  respondent  oontends 
was  suffident  for  that  purpose.  There  was  some  conflict  in 
the  evidence,  bat  not  a  great  deal.  It  showed  the  following 
facts;  that  is  to  say,  there  was  ample  evidence  of  the  following 
fiusts,  which  evidence  the  jury  apparently  believed.  The  dis« 
trict  ooart,  on  motion  for  a  new  trial,  refused  to  disturb  the 
verdict,  and  we  find  no  reason  to  enter  upon  the  question  of 
Act  thus  settled. 

Main  street,  in  the  city  of  Butte,  is  a  great  thoroughfare 
running  north  and  south  through  the  city.  At  No.  106,  on 
that  street,  is  a  cellar  nnder  the  sidewalk  about  ten  feet  deep. 
In  the  sidewalk  are  double  trapdoors  extending  east  and  west 
for  six  feet  and  eight  inches.  The  width  of  the  doors  is  each 
twenty*two  inches,  and  the  combined  width  three  feet  and 
dght  inches.  The  sidewalk  is  about  ten  feet  and  three  inches 
wide.  On  the  west  side  of  the  trapdoor  there  are  only  eigh« 
teen  inches  between  the  doors  and  the  edge  of  the  sidewalk 
toward  the  street    On  the  east  side  of  the  doors  there  is  only 
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about  two  feet  and  three  inehee  between  the  doora  mad  tbe 
abattiDg  building.  The  doora  were  made  to  open  and  lie  bade 
flat  upon  the  sidewalk.  That  was  the  plan  of  their  oonstmo* 
tion.  There  were  no  rods  or  hooks  or  other  ap^ianoes  to  hold 
the  doon  upright  when  open.  A  two  by  four  piece  of  timber 
was  kept  under  the  doors.  This  was  laid  on  U^  of  ihem 
when  they  were  opened.  It  did  not  tend  to  keep  them  npright. 
In  the  plan  and  oonstruction  of  the  doora  and  the  tn!p  the 
method  of  operating  was  to  lay  the  doon  fiat  on  the  sidewalk 
when  opened.  If  it  were  desired  to  keep  them  upright  when 
opened  appliances  other  than  those  belonging  to  the  doon  had 
to  be  obtained.    As  to  this  there  is  not  evtti  any  dispatOi 

On  the  night  of  the  accident  the  doora  were  open  and  lying 
flat  on  the  walk;  that  is  to  say,  there  was  evidence  of  ttiat  fact, 
wliich  the  jury  apparently  believed,  and,  from  our  reading  of 
the  evidence^  we  observe  that  such  finding  was  amply  sus- 
tained. 

The  city  authorities  knew  the  nature  of  the  construction  of 
this  trap  and  these  doora,  and  knew  tliat  they  were  made  to  lie 
open  fiat  on  the  sidewalk  unless  appliances  other  than  those 
connected  with  the  doora  were  brought  to  their  aid.  The  city 
authorities  did  not  know  that  the  doora  wen  opened  at  all  at 
the  particular  time  of  the  accident. 

The  ordinances  of  the  city  of  Butte  were  proved,  showing 
that  the  city  had  assumed  jurisdiction  over  the  streets  and  had 
created  the  office  of  street  commissioner  and  defined  his  duties. 
{Sullivan  v.  City  of  Helena,  10  Mont.  134. 

At  6  p.  M.,  afler  dark,  December  20,  1890,  plaintiff  came 
up  this  Main  street  from  the  south.  Tliere  was  much  confiid 
in  the  evidence  as  to  the  amount  of  illumination  supplied  by 
the  lights  in  the  neighborhood.  Plaintiff  came  up  the  side- 
walk along  the  outer  edge  of  the  same.  At  the  southwest 
corner  of  the  trap  his  progress  was  arrested  by  a  box  and  a 
barrel  standing  at  that  corner,  and  which  therefore  blockaded 
his  path  along  the  eighteen  inches  of  sidewalk  which  was  out- 
side of  the  trap.  In  order  to  pass  the  box  and  the  barrel  be 
turned  to  the  rig^t,  and,  in  stepping  forward,  he  suddenly  be- 
came aware  of  a  dark  spot  in  the  sidewalk,  and,  before  he  eoald 
withdrew  his  foot  from  the  step  which  he  had  taken  upon  the 
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dark  qrat^  h^  was  predpttated  into  the  oellari  the  dark  spot 
tDraiog  out  to  be  the  open  trap.  He  thus  receiTed  the  iDJuriee 
ol  which  he  complains. 

This  is  a  statement  of  the  evidence  as  it  appears  in  the 
record  favorable  to  plaintiff*  There  was  some  conflict  in  this 
evidence  created  by  the  defendant^  bat  it  is  not  now  for  as  to 
inquirs  into  such  conflict  (See  Montana  eases  on  this  point 
ooUected  in  Matioek  v.  Chmghmour,  11  Mont  274,  and  also 
BrwndjfV.  Majfield^  canUj  p.  201;  LanAreckt  ▼•  PoKen^  ante, 
p.  260;  Bradahaw  v.  D^gmhart,  wUe,  p.  267.) 

The  defendant  moved  ibr  a  nonsuit|  which  motita  was 
denied.  The  same  qaestion  which  was  presented  on  the  mo- 
tion for  a  nonsait  was  also  raised  in  other  ways  upon  the 
triaL  It  is  necessary  to  discass  that  qaestion  bat  once.  It  is 
this,  do  tlie  facts  as  above  redted  make  oat  a  case  against  the 
defendant,  the  city  of  Batt^  for  n^ligence  in  allowing  the 
trap  and  doors  to  exist  and  be  operated  in  the  sidewalk  as 
above  described^  which  should  have  been  submitted  to  the 
jury? 

The  further  matter  of  whether  this  question  was  properly 
submitted  will  be  considered  later  in  this  opinioui  upon  the 
examination  of  the  instmotions. 

One  ground  of  the  motion  for  a  new  trial  was  that  there 
was  no  statute  in  this  state  making  municipal  corporations 
liable  for  injuries,  such  as  plaintiff  complains  of.  This  propo- 
sition, however,  was  upon  the  argument,  abandoned  by  the 
appellant    {SuJHvan  v.  CUy  of  Helena,  supra.) 

The  appellant  argues  that  the  dty  of  Butte  has  no  right  to 
prevent  the  reasonable  use  of  the  sidewalk  by  an  abutting 
owner,  for,  if  it  did  so,  there  would  be  no  ingress  or  egress  for 
such  cellars  as  that  described  in  the  complaint,  and  that  the 
property  rights  of  such  owners  would  thus  be  confiscated. 
iippellant's  further  argument  is  that  as  the  city  cannot  prevent 
such  reasonable  use  it  is  therefore  not  liable  in  this  case.  Bat 
no  soeh  proposition  is  presented  in  the  case  at  bar.  It  is  not 
conceded  that  the  use  of  this  trap  was  a  reasonable  one.  Tlie 
question  in  the  case  was  the  allowance  by  the  city  of  the  main- 
tainance  of  snch  trap  which  was  alleged  to  be  a  n^ligent  and 
earelen  and  dangerous  condition  of  affairs.    The  case  at  bar 
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is  not  Buofa  a  one  as  the  (Xty  of  LafaydUv.  BUiod^wprct^di^ 
and  relied  on  bj  the  appellant  In  that  oaee  an  dghteen  inch 
ooal-hole  in  the  eidewalk  was  open  for  a  few  moments  to  pat 
in  ooal,  and  the  plaintiff,  a  child|  fell  in.  There  was  a  finding 
in  the  case  that  there  was  no  defect  in  the  constmction  of  the 
sidewalk  and  ooal*hole.  There  is  not  soch  a  finding  in  the 
case  at  bar,  where  the  evidence  showed  that  the  opening  in 
the  sidewalk  occnpied  about  seven^tenths  of  the  width  of  the 
whole  walk  and  was  itself  of  a  width  which  would  require  a 
man  to  run  in  order  to  clear  the  chasm  when  open.  Further- 
more no  barriers  were  constructed  in  the  doors  or  opening. 
The  ordinary  method  of  using  the  doors  was  to  lay  them  flat 
on  the  sidewalk.  The  city  authorities  knew  all  of  these  facts. 
They  knew  of  the  existence  and  the  nature  of  the  trap  and  the 
method  in  which  it  was  built  to  be  used  as  above  described. 
These  things  they  permitted  when  it  was  the  duty  of  the  city 
to  keep  the  sidewalks  safe  for  traveL  By  reason  of  the  exist- 
ence of  this  trap,  and  by  reason  of  its  being  used  on  December 
20th,  as  the  nature  of  its  construction  permitted  and  suggested, 
if  indeed  they  did  not  intend  that  it  should  be  used,  the  plain- 
tiff was  injured. 

N^ligence  is  a  question  of  fact  for  a  jury.  If  there  be 
dearly  no  negligence  the  court  may  so  determine  and  grant  a 
nonsuit.  We  certainly  shall  not  hold  in  this  case  that,  by  the 
Acts  shown,  it  clearly  appeared  to  the  district  oourt  that  there 
was  no  negligence  by  the  city,  defendant  We  are  of  the 
opinion  that  it  was  proper  that  the  case  should  go  to  the  jury. 
As  to  the  city's  liability  in  permitting  the  careless  and  n^Ii- 
geut  use  of  the  sidewalk  see:  SuUwan  v.  City  ofHdena,  supra/ 
Ba$*ne9  v.  Diatrki  of  Cb/umfrta,  aupra;  District  of  Oolumbia  v. 
Woodbury,  wpra;  2  Dillon  on  Municipal  Corporations,  1023; 
3  Cooley  on  Torts,  626;  Jones  on  Negligence  of  Munici{Nil 
Corporations,  S  67;  IndianapoUav.  Doherty^mipra;  BarsUno  v. 
OUy  of  Berlin,  mtpra;  OaUibuirg  v.  Higley,  mtpra;  Smith  v. 
CUy  ^  Leaomworih,  wpra;  Davenport  v.  Euekman,  supra. 

By  adopting  this  view  as  to  the  motion  for  a  nonsuit  we 
also  dispose  of  the  objections  to  those  parts  of  the  instructions 
which  in  effect  express  the  same  view  of  the  district  court  as 
the  oourt  by  necessary  implication  expressed  in  denying  the 
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motion  Ibr  a  Donsait  We  are  satisfied  that  the  instniotions 
generally  in  this  respect  fairly  and  olearly  submitted  to  the 
decision  of  the  jury  the  question  of  negUgenoe.  They  will  be 
qooted  below,  and  some  particular  objections  to  some  of  them 
will  be  specially  noticed. 

Another  matter  presented  by  the  appellant  is,  that  the  city 
authorities  had  no  notice  that  the  trapdoors  were  opened  at 
the  time  the  accident  occurred.  This  is  true,  as  noted  in  the 
statement  of  the  evidence  which  we  have  made  above.  The 
question,  therefore,  thus  presented  is  this:  if  a  city  has  knowl- 
edge  of,  and  permits  to  exist,  an  opening  and  trapdoors  in  the 
sidewalk,  which  the  city  knows  are  dangerous  whenever  they 
are  used  in  the  manner  for  which  they  were  built  to  be  used 
and  ordinarily  are  used,  then,  in  order  to  hold  the  city  liable 
for  injuries  occurring  by  such  use  of  such  a  dangerous  opening, 
mnst  it  be  shown  that  the  city  has  knowledge  that  the  danger- 
ous thing  is  used  at  the  particular  time  when  the  accident 
occurs?  We  think  not  We  are  of  the  opinion  that  to  so 
hold  would  be  wholly  unreasonable  and  illogical.  If  the  dan- 
gerous thing  exists  for  a  given  use,  the  city  permitting  it  to  so 
exist  for  such  use,  the  city  must  presume  that  it  will  be  so 
used.  These  trapdoors  and  this  opening  in  this  case  were  for 
a  given  use  and  the  city  knew  of  that  use,  and  the  city  certainly 
cannot  avoid  liability  by  demanding  that  it  be  notified  every 
time  the  dangerous  thing  is  put  to  the  use  intended  and  con- 
templated by  its  existence  and  construction.  (Smiih  v.  Leatfen-' 
vforihf  wpra;  2  Dillon  on  Municipal  Corporations,  f  1026, 
note,  and  cases  cited.) 

It  is  said  by  Judge  Dillon  in  the  note  last  cited:  '^  If  the 
defect  arise  otherwise  tlian  from  faulty  structure,  and  from 
some  act  other  than  the  direct  conduct  of  the  defendants  or 
their  servants,  and  be  a  recent  defect,  it  is  generally  necessary 
to  show  that  defendants  or  their  servants  had  knowledge 
thereof  or  were  negligently  ignorant  of  it.'' 

Numerous  cases  are  cited  to  sustain  ihe  text  But,  in  the 
ease  at  bar,  the  defect  did  not  ''arise  otherwise  than  from 
faulty  structure.''  The  faulty  structure  was  the  dangerous 
element  Nor  was  the  defect  ''  recent"  It  belonged  to  the 
structure.    The  defect  did  not  arise ''  from  some  act  other 
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than  the  direct  oonduct  of  the  deftDdant."  The  diieot  ooo- 
duct  of  the  defendant  allowed  the  defect  to  exist.  The  cirooni- 
■tanoeBy  as  noted  by  Judge  DilloUi  did  not  exist  in  this  case 
which  would  require  any  special  knowledge  to  be  brought  to 
the  defendant  city.  ^ 

It  is  charged  in  tiie  answer  of  the  defendant  that  whatever 
injuries  plaintiff  receiyed  were  bj  reason  of  his  own  contribn* 
tory  n^ligence.  About  the  only  evidence  in  this  respeel 
which  is  now  claimed  to  show  oontributorj  negligence  was  tha 
testimony  tending  to  show  that  the  plaintiff  was  nearsi^ted. 
Upon  this  subject  the  defendant  asked  the  following  instruction: 

Na  9.  ''You  are  instructed  that  where  a  shortsighted  per* 
son  is  injured  in  a  public  place  where  sight  is  ordinarily  le- 
quired  that  the  shortsightedness  of  the  person  injured  does 
not  of  itself  establish  contributory  negligence  as  a  matter  of 
laW;  but  the  shortsightedness  of  tlie  person  injured  may  be 
considered  by  the  jury,  if  the  fact  of  the  shoitsightednesa  of 
the  plaintiff  appears  from  the  evidence  in  the  case,  npon  the 
question  of  due  carci  and  as  an  evidence  of  contributory  n^li- 
gence;  and,  if  it  appears  from  the  evidence  that  the  defoot  of 
sight,  coupled  with  exposure  to  dai^r,  was  the  cause  of  the 
injury  complained  of,  which  otherwise  would  not  have  occurred, 
then  and  in  that  event  the  jury  will  be  justified  in  finding  that 
the  plaintiff  was  guilty  of  contributory  negligence,  and  if  you 
so  find  from  the  evidence  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  you  should  find  a  verdict  for  the  defendant 
in  the  action. 

This  instruction  was  by  the  court  refused.  We  think  that 
this  was  no  error.  The  fact  of  the  nearsightednew  is  certainly 
not  of  itself  evidence  of  contributory  negligence.  (DavenpoH 
V.  Buckman,  mipra;  Bardow  v.  OUy  of  BerUn^  iupra;  Beach 
on  Contributory  Negligence,  §§  396,  397.) 

Appellant  contends  that  instructions  2,  3,  4,  and  6  are 

inconsistent  with  instruction  No.  11«    Those  instructions  are 

as  follows: 

No.  2  given.    ''The  jury  are  instructed,  that,  if  the  city 

authorities  knowingly  permitted  a  person  to  ocoupy,  open,  or 

obstruct  the  sidewalk  it  is  the  duty  of  such  authorities  to  use 

all  reasonable  care  and  precaution  to  see  that  the  person  so  per- 
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mitted  properly  gaards  and  pioteoto  sndi  opening  or  obetruo- 
tiony  and  if  the  eitjr  authorities  negligently  fiiil  to  perform 
anoh  duty  the  oity  would  be  liable  to  one  who  is  injured,  by 
reason  of  such  opening  or  obstruction,  if  he  were  himself  at 
the  time  using  ordinary  care  for  his  own  safety/' 

No.  3  given.  ^The  jury  are  therefore  instructed,  that,  in 
this  case,  if  they  find  from  the  evidence  that  the  city  authori- 
ties knowingly  permitted  a  person  or  persons  to  occupy  or  open 
such  sidewalk,  at  the  place  in  question,  and  negligently  fitiled 
in  their  duty  to  use  all  reasonable  care  and  precaution  to  see 
that  the  person,  or  persons,  so  permitted  properly  guarded  and 
protected  such  opening  or  obstruction,  and  that  such  opening 
or  obstruction  was  not  properly  guarded  or  protected,  and  that 
by  reason  thereof  the  plaintiff  ¥raB  injured,  and  was  at  the  time 
in  the  use  of  reasonable  care  for  his  own  safety,  you  should 
find  for  the  plaintiff/' 

No.  4  given.  ^' You  are  instructed,  that,  if  you  find  from 
the  evidence  in  this  case,  that  the  city  of  Butte  permitted  a 
oellar-way  or  area-way  to  be  constructed  or  maintained  under 
the  sidewalk  of  Main  street  at  the  place  alleged  in  the  com- 
plaint, and  that  the  said  cellar-way  or  area-way  was  not 
guarded  except  by  trapdoors,  and  was  dangerous  for  persons 
traveling  on  said  sidewalk  when  such  trapdoors  were  not 
closed  or  one  of  them  was  not;  and  if  you  further  find  from 
the  evidence  that  the  city  permitted  the  persons  owning  or 
oocapying  the  adjoining  lot,  or  persons  acting  under  them,  to 
open  or  dose  said  trapdoors,  or  either  of  them,  at  their  option, 
at  br  about  the  time  alleged  in  the  complaint;  and  that  the  said 
trapdoors,  or  one  of  them,  was  open,  and  that  the  plaintiff, 
without  fault  on  his  part,  fell  into  said  cellar-way  or  area-way 
and  was  thereby  injured,  then  you  shall  find  for  the  plaintiff.'' 

No.  6  given.  ^' You  are  instructed  that,  if  the  mayor  and 
the  street  commissioner  of  the  city  of  Butte,  or  either  of  them, 
knew,  prior  to  the  time  of  the  alleged  injuries  to  the  plaintiff, 
that  persons  were  in  the  habit  of  opening  or  closing,  at  their 
option,  trapdoors  in  the  sidewalk  at  the  place  in  question,  and 
that  said  trapdoors  when  open  left  a  dangerous  place  in  the 
sidewalk  (if  you  find  from  the  evidence  that  there  were  such 
trapdoors,  and  that  such  persons  were  in  the  habit  of  so  open- 
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ing  and  closing  the  same^  and  that  the  place  was  dangerous 
when  the  doors  were  open);  and  that  said  officers  had  such 
knowledge  for  a  length  of  time  sufficient  to  enable  them  to  put 
a  stop  to  the  practice  or  to  adopt  proper  precautions  to  insure 
the  safety  of  persons  traveling  on  the  sidewalk,  and  did  not 
interfere  or  adopt  such  precautionS|  and  that  such  persons  were 
allowed  to  continue  such  practice,  then  70U  will  find  that  the 
city  permitted  the  existence  of  trapdoors,  and  the  opening  and 
closing  of  the  same  by  said  persons  at  the  latter's  option. 

No  11  given,  ''You  are  further  instructed  that,  notwith- 
standing the  jury  may  believe  from  the  evidence  that  the  side- 
walk at  the  time  of  the  alleged  injury  was  defective,  yet  this 
alone  would  not  be  sufficient  evidence  of  negligence  on  the  part 
of  the  defendant.  In  order  to  charge  the  defendant  with  negli- 
gence it  must  appear  from  the  evidence  not  only  that  the  side- 
walk  was  defective  at  the  time  of  the  alleged  injury,  but  it 
must  further  appear  that  such  defect  was  actually  known  to  the 
city  through  some  of  its  officers,  agents,  or  servants,  or  that  the 
defect  had  existed  for  such  a  length  of  time  prior  to  the  allqred 
injury  that  the  city,  if  exercising  ordinary  diligence^  would  or 
should  have  known  of  the  defect.'^ 

These  instructions  are  consistent,  and  we  are  of  the  opinion 
that  they  state  the  law  correctly.  (See  authorities  above  cited.) 
The  instructions,  stating  it  briefly,  say  to  the  jury  that,  if  it 
appears  from  the  evidence  that  the  alleged  dangerous  defect 
existed  in  the  sidewalk,  and  that  the  city  knew  of  it  and  per- 
mitted it,  and  plaintiff  was  injured  thereby  without  his  own 
fault,  the  city  was  liable.  It  is  perfectly  apparent  that  there 
was  evidence,  as  above  noted,  to  justify  these  instructions.  The 
instructions  refused,  on  the  other  hand,  present  a  different  view 
of  the  law  and  one  inconsistent  with  those  given.  We  are  of 
the  opinion  that  there  was  no  error  in  giving  or  refusing  the 
instructions. 

Another  ground  of  motion  for  a  new  trial  was  ''  excessive 
damages  awarded  plaintiff  by  the  jury  in  said  cause  appearing 
to  have  been  given  and  assessed  under  the  influences  of  passion 
and  prejudice.''    (Code  Civ.  Proc.,  §  296.) 

It  is  argued  by  the  appellant  that  the  evidence  does  not  at 
all  justify  a  verdict  in  the  amount  of  four  thousand  five  hun- 
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dred  dollars^  and  that  therefore  it  must  be  oondoded  that  the 
flame  was  given  under  the  infloenoes  of  passion  and  prejadioe* 
The  defendant's  left  arm  was  broken  and  braised.  The  pliy- 
sician  who  treated  him  testified  as  follows: 

''There  is  some  atrophy  of  the  muscles  of  that  arm^  some 
wasting;  there  has  been  more  or  less  of  a  thickening  taken  place 
about  the  joint  where  the  fracture  was.  The  fracture  was  the 
head  of  the  bone  of  the  arm.  There  was  a  separation  of  the 
head  of  the  bone  over  the  shaft.  The  head  was  broken  from 
the  shaft:.  During  the  healing  of  the  fracture,  if  every  thing 
is  favorable,  the  callus  is  absorbed.  That  is  not  wholly  true  in 
this  case.  I  don't  think  that  the  plaintiff's  arm  will  ever  be 
a  perfect  arm,  or  as  good  as  it  was  before  it  was  injured;  at 
present  there  is  some  enlargement  of  the  bony  tissue  interfer* 
ing  with  the  freedom  of  motion.  He  could  do  some  manual 
labor  with  it.  He  would  be  a  person,  if  I  was  rating  him  from 
the  experience  I  have  had  as  an  examining  surgeon  for  the  gov* 
ernment.  I  would  rate  him  three-fourths  totallv  disabled.  He 
was  under  my  treatment  for  about  six  weeks,  when  he  was 
coming  r^ularly  to  my  office.  The  injury  was  of  a  painful 
nature.  Persons  injured  in  this  manner  would  necessarily 
suffer  some  pain;  generally  I  would  say  that  they  would  suffer 
pain  for  some  time;  during  the  healing  process  there  would 
not  be  as  much  pain  as  when  attempting  to  gain  motion  in  it. 
There  would  be  more  pain  in  it  then.  I  examined  him  at 
different  times  for  three  or  four  months.  In  a  d^ree  a  man 
might  use  that  arm;  he  might  use  it  to  eat  with  or  to  hold  his 
fork,  probably.  When  I  say  three-fourths  totally  disabled, 
that  is  three-fourths  total  disablement  of  the  entire  person. 
As  to  the  ratio  of  disablement  of  that  arm  alone  there  is  no 
such  rating.  I  have  had  no  experience  in  such  rating  as  to  a 
particular  limb.  Bates  are  not  given  in  that  way.  It  takes 
the  percentage  from  a  man's  capability  of  earning  a  livelihood 
by  manual  labor.  I  should  judge  he  was  fifty  years  of  age; 
he  may  be  sixty;  he  may  not  be  over  forty.  He  has  the 
appearance  of  premature  age.  I  think  under  difficulties  that 
this  man  might  be  able  to  hold,  if  he  was  right  handed,  one 
end  of  an  ax  and  split  his  own  fuel  for  his  house  if  he  was 
keeping  house.    He  might  be  able  to  do  most  any  kind  of 
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manual  labor.  He  oould  do  a  oertain  amoaot  of  work,  prob- 
ably might  be  able  to  do  one^foarth  as  much  as  a  man  would 
dO|  but  it  would  be  under  difficulties.  No  kind  of  labor  would 
be  beneficial  to  him  that  would  cause  motion  in  that  joint.  I 
required  him  for  months  to  go  through  a  very  severe  pain  try- 
ing to  break  up  the  adhesion  in  the  joint  by  extending  his  arm 
and  working  it  up  the  side  of  the  house  or  other  exercise." 

The  doctor  also  said:  ^'He  could  wield  a  pick  in  a  mine  io 
his  left  hand^  as  I  said,  and  use  his  other  arm— depend  apon 
his  right  mostly — ^he  oould  do  a  oertain  amount  of  worf 

There  is  some  other  testimony  by  the  doctor  as  to  gymnaslica 
and  parallel  bars^  but  we  think  that  this  was  simply  some  humor 
between  the  witness  and  the  counsel.  The  plaintiff  himself 
also  testified  to  the  injury.  This  is  all  the  testimony  there 
was  as  a  basis  for  finding  the  amount  of  damages.  In  the 
case  of  Kenfum  v.  OiltMr^  6  Mont.  257,  there  was  a  verdict  for 
twenty  thousand  seven  hundred  and  fifty  dollars.  The  injury 
there  was  the  loss  of  a  foot.  The  amount  of  the  verdict  waa 
gpreater  than  could  have  been  given  to  the  personal  representa* 
tives  of  the  injured  person  if  he  had  been  killed.  The  court 
cut  the  amount  down  to  ten  thousand  seven  hundred  and  fifty 
dollars.  In  rendering  their  decision  they  quote  the  followiug 
case  of  the  Union  Pac  R  R  Cd.  r.  Hand^  7  Kan.  393,  aa 
follows:  '^Of  course,  courts  are  reluctant  to  interfere  with  the 
verdicts  of  juries  on  the  ground  of  excessive  damages;  but,  to 
uphold  them  where  a  great  wrong  has  been  done,  would,  as  a 
precedent,  be  doing  an  infinite  wrong  to  the  community.  The 
rights  of  parties  are  submitted  to  the  unbiased  judgment  of 
juries,  not  to  their  passions  or  prejudices,  and,  where  it  is  appar- 
ent that  these  feelings  have  entered  into  and  influenced  thiur 
decision,  it  becomes  the  duty  of  the  court  to  see  that  a  tribunal 
organised  to  administer  justice  is  not  perverted  from  its  proper 
purpose  to  become  the  instrument  of  oppression  and  injustioe.'' 

The  question,  therefore,  is,  in  the  case  at  bar,  is  it  apparent 
that  the  verdict  was  rendered  under  the  influences  of  passion 
and  prejudice.  We  are  of  the  opinion  that  there  is  not  suffi- 
cient in  the  record  to  show  that  such  sentiments  entered  into 
the  consideration  of  the  jury.  It  is  argued  that  when  the 
doctor  testified  that  the  plaintiff  was  three-fourths  totally  dis- 
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abled,  that  be  meant  that  this  disability  came  partially  from 
causes  other  than  the  injury  to  the  arm.  But  it  appears  that 
the  doctor  was  testifying  as  to  the  injury  to  the  arm  only,  and 
the  fair  conclusion  from  his  testimony  is  that  the  injury  to  the 
arm  caused  this  three-fourths  disability.  He  says  he  does  not 
rate  the  arm  as  a  separate  item,  but  he  evidently  means  to  say 
ihaty  by  virtue  of  the  injury  to  the  arm,  the  whole  physical 
capacity  of  the  man  is  reduced  to  one-fourth  of  a  whole  man. 
There  is  no  testimony  whatever  in  the  case  to  contradict  that 
of  the  doctor  and  the  plaintiif  in  this  respect.  It  is  not  shown 
that  plaintiff  was  suffering  from  any  disability  prior  to  the 
time  of  the  accident  The  jury^  under  our  system  of  juris- 
prudence, is  the  tribunal  to  determine  the  amount  of  damages 
which  should  be  awarded  to  a  plaintiff*  if  it  is  shown  that  he 
is  injured  by  the  fault  of  the  defendant.  Under  our  statute 
the  ground  for  a  new  trial  in  this  respect  is  excessive  damages 
given  under  the  influences  of  passion  and  prejudice.  It  is  not 
claimed  by  the  appellant  that  there  is  any  thing  whatever  in 
this  case  to  show  passion  and  prejudice  beyond  the  fact  that  a 
verdict  was  given  for  a  larger  amount  than  the  ap]>ellant  thinks 
the  evidence  justifies.  But  as  to  that,  as  above  remarked,  the 
jury  are  the  judges.  We  do  not  think  that  the  showing  in  this 
case  authorizes  us  in  granting  a  new  trial,  or  in  reducing  the 
verdict,  in  case  the  respondent  did  not  accept  a  new  trial. 
(2  Thompson  on  Negligence,  §  66,  p.  1269,  and  cases  cited.) 

In  a  similar  matter  the  supreme  court  of  Massachusetts  said: 
''In  regard  to  the  first  reason  assigned  for  a  new  trial  we  are 
of  opinion  that  the  damages  assessed  are  not  so  excessive  and 
unreasonable  as  to  warrant  the  interference  of  the  court  in  a 
matter  which  is  peculiarly  within  the  province  of  the  jury  to 
determine.  In  all  cases  where  there  is  no  rule  of  law  regulat- 
ing the  assessment  of  damages,  and  the  amount  does  not  depend 
on  computation,  the  judgment  of  the  jury  and  not  the  opinion 
of  the  court  is  to  govern,  unless  the  damages  are  so  excessive 
as  to  warrant  the  belief  that  the  jury  must  have  been  influenced 
by  partiality  or  prejudice,  or  have  been  misled  by  some  mis- 
taken view  of  the  merits  of  the  case.''  (  Worder  v.  JProprieton 
of  Canal  Bridge^  16  Pick.  641.) 
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We  have  reviewed  all  the  errors  assigned  in  this  case,  and 

are  of  tlie  opinion  that  the  judgment  and  the  order  denying  a 

new  trial  miMt  be  affirmed,  and  it  is  so  ordered, 

Affbrm/edm 
Pembebton,  C.  J.,  and  HunTi  J.,  conoar. 


600| 

w"^        McANDREWS,   Respokdent,  v.  MONTANA    UNION 

RAILWAY  COMPANY,  Appellant. 

[Bnbmitted  Jannwy  38. 189S.   DeoidadFebnuyry  11, 1895.] 

Mastib  AMD  BxBTAVF— Jtittm|i(iOfi  of  ri$k  in  th§  mm  of  dangerous  maehinpry,^ 
If  maohinery  it  not  only  dofeotlTe,  bat  ii  so  obTionsly  dangeroiiB  thfti  no  ordi- 
narUy  prudent  perton  would  MBome  tbe  riik  of  OBing  it,  and  the  employee 
doee  ue  it»  knowing  its  abaolately  and  obrionaly  daogerona  oondition,  the 
niaatar  ia  not  liable,  notwithstanding  the  promiae  to  remedy  the  dafeota  whioh 
produced  the  injury. 

Use  by  employee  ofdtfettiee  handoar^OoMributory  negHgenoe.—Jn  an  ac- 
tion by  an  employee  of  a  railway  company  for  peraonal  injuriea  anatained  by 
reason  of  defects  in  a  handcar  on  which  he  wis  riding,  causing  it  to  lesTe  the 
tracks  while  crossing  s  bridge,  it  was  shown  that  the  plaintiff  knew  perfectly 
the  defectiTC  condition  of  the  car,  that  he  remained  in  the  defendani'a  serrioe 
long  after  being  informed  by  his  superiors  that  a  request  merely  had  been 
made  for  a  new  car;  that  the  defendant's  foreman  told  him  to  ose  the  car  with 
great  care,  and  do  the  best  he  could  until  he  could  get  a  new  one;  that  he  never 
refused  to  use  the  csr,  and  wasneyer  threatened  to  be  discharged  if  he  did  not 
ose  it,  and  that  he  had  full  knowledge  of  the  tsei  that  tbe  car  had  jumped  the 
tracks  going  at  a  rate  of  speed  much  less  than  that  acquired  at  tbe  time  of  tiie 
accidents  Eetd,  that  in  Tiew  of  this  eridence,  the  plaintiff  was  not  entitled  to 
rscofer. 


Appeal  from  Seoond  Judicial  Didridty  Silver  Bow  Oounfy. 

Action  for  damages  for  personal  injuries.  Judgment  was 
rendered  by  MgHatton,  J.,  for  the  plaintiff  below.    Reversed. 

Statement  of  the  case  prepared  by  the  justice  delivering  the 
opinion: 

This  is  an  action  for  damages  for  personal  injuries.  The 
plaintiff  states  in  his  complaint  that  on  the  twenty-ninth  day 
of  August,  1889,  and  prior  thereto,  he  was  employed  by,  and 
was  in  the  service  of,  the  defendant  as  a  section-hand;  that  on 
that  day  he  was  employed,  with  others,  in  repairing  the  road- 
bed of  the  defendant;  that  the  headquarters  of  the  section  on 
which  he  was  workiug  were  at  Garrison;  that  the  section  he 
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was  workiDg  on  was  soath  from  that  point  aboat  five  miles; 
that  he,  with  his  oo-employes,  had  to  travel  over  their  section 
to  and  from  their  work  on  a  handcar  furnished  for  that  pur- 
pose by  the  defendant;  that  it  was  the  duty  of  the  defendant 
to  furnish  for  said  purpose  a  good|  safe,  and  secure  handcar; 
that  the  defendant  failed  in  the  discharge  of  its  duty  in  this 
respecfcy  and^  instead,  furnished  knowingly  an  unsafe,  defective, 
insufficient,  and  dangerous  handcar;  that  said  handcar  had 
been  so  unsafe  for  some  time;  that  about  fifteen  days  prior  to 
said  twenty-ninth  day  of  August,  1889,  plaintiff  informed 
defendant  and  the  foreman  of  the  section  of  the  defective  and 
dangerous  condition  of  said  handcar;  that  he  requested  tliat 
said  handcar  be  repaired  or  a  safe  one  furnished;  that  defend- 
ant promised  to  comply  with  said  request,  and  ordered  plaintiff 
to  go  on  and  use  said  car  in  the  mean  time;  that,  believing 
said  promise  would  be  speedily  fulfilled  by  defendant,  plaintiff* 
continued  in  said  employment  and  use  of  said  handcar  with 
great  and  extraordinary  care;  that  by  the  exercise  of  such  care 
he  and  his  co-employes  were  enabled  to  use  said  car  until  the 
twenty-ninth  day  of  August,  1889,  without  acddeutor  injury; 
that  on  said  day,  when  he  was  ordered  by  said  foreman  to  use 
said  handcar  in  his  employment,  plaintiff  again  objected,  on 
account  of  the  dangerous  condition  thereof,  to  doing  so,  but 
was  again  assured  by  said  foreman  that  a  good  car  would  soon 
be  furnished,  and,  relying  on  said  promise,  he  did  use  the 
same;  that  on  said  day,  while  returning  from  his  work  on 
said  handcar,  and  while  exercising  great  care  in  the  use  thereof, 
in  crossing  a  bridge,  said  car  left  the  track,  without  any  fault 
of  plaintiff,  on  account  of  its  defective  and  dangerous  condition; 
that  plaintiff  was  tlien  and  there  thrown  from  said  car,  and  off 
the  said  bridge,  a  distance  of  about  forty  feet,  and  greatly 
injured  thereby.    The  complaint  also  contains  allegations  as 
to  the  nature  and  extent  of  the  injuries  sustained  by  plaintiff. 
The  answer  of  defendant  denies  the  allegations  of  the  com- 
plaint, except  as  to  plaintiff's  employment  by  defendant.    The 
defendant  alleges  that  plaintiff'  had  been  using  the  handcar  in 
question  for  a  long  time  prior  to  the  day  on  which  he  was 
injured;  that  he  was  perfectly  familiar  with  its  condition,  and 
that,  with  a  full  knowledge  of  its  dangerous  condition,  he 
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volantarily  used  tbe  same,  and  wae  not  induced  to  use  it  on 
account  of  any  promise  by  defendant  or  the  foreman  to  repair 
said  handcar  or  procure  a  safe  one. 

On  the  trial  the  plaintiff  obtained  a  verdict  for  five  thousand 
dollars,  for  which  sum  judgment  was  rendered.  From  this 
judgment  and  an  order  denying  a  motion  for  a  new  trial  this 
appeal  is  prosecuted. 

J.  8.  Sliropshiref  and  Oeo.  HaMcm^  for  Appellant. 

To  hold  the  defendant  liable  for  the  n^ligence  of  incom- 
petent servants,  that  issue  must  be  made  by  the  pleadings  and 
proofs,  otherwise  the  instruction  complained  of  is  erroneous. 
{Latder  v.  Railroad  Cb.,  62  Mo.  463;  16  Am.  Rep.  492; 
CUuvfdAM  dc  JZ.  R.  Oo.  v.  Troe9ch,  68  111.  546;  18  Am.  Rep. 
578;  Dunmead  v.  Bmdting  Co.,  12  Fed.  Bep.  847.)  This  hot 
being  a  case  where  the  plaintiff  was  inexperienced  and  was 
ordered  to  do  a  dangerous  thing,  of  the  danger  of  which  he 
was  ignorant  and  of  which  he  was  not  informed,  is  thus  dis- 
tinguished from  Kelly  v.  CkihU  Q>.,  7  Mont  70.  What  the 
plaintiff  was  doing  at  the  time  of  the  accident  was  in  the  line 
of  his  employment,  the  nature  of  which  required  him  to  operate 
this  handcar,  {(hiihriev*  Railroad  Co.^  11  Lea,  372;  47  Am. 
Rep.  286;  J^ros^  v.  Railway  Co.,  17  Wall.  553;  16  Am.  Bep. 
498,  note;  Parkhiurd  v.  Johnaortf  15  Mich.  70;  46  Am.  Rep. 
28;  Sioeeney  v.  Berlin  etc.  Go.,  101  N.  Y.  520;  54  Am.  Sep. 
726,  and  note  727.)  As  a  general  rule  the  master  is  bound 
to  furnish  reasonably  safe  machinery  for  the  use  of  his  serv- 
ants. But  knowledge  of  the  unfitness  of  the  machinery  on  the 
part  of  the  master  and  ignorance  on  the  part  of  an  injured 
servant  is  the  essence  of  the  action  for  the  injury.  (Beach  on 
Contributory  Negligence,  350;  2  Thompson  on  Negligence, 
972,  note.)  The  plaiutifl's  knowledge  of  the  conditiou  of  the 
car  was  a  bar  to  his  action.  (Beach  on  Contributory  Negligence 
§  140.)  He  assumed  the  risk  of  injury  by  remaining  after 
knowledge  of  tlie  defect,  etc.  {BuzzeU  v.  Laconia  Mfg.  Cb., 
48  Me.  113;  77  Am.  Dec.  217,  note  222;  Chicago  do.  R  R. 
Co.  V.  8wett,  45  111.  197;  92  Am.  Dec  210,  note  215;  Gt&ftm 
V.  Erie  Ry.  Co.,  63  N.  Y.  449;  20  Am.  Rep.  552;  Eurdsa 
Co.  V.  BasBy  81  Ala.  200;  2  Thompson  on  Negligence,  1009; 
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JRaOroad  Ch.  y.  Duffield,  12  Lea,  63;  47  Am.  Bep.  319; 
Parody  v.  Bailroad  Co.,  16  Fed.  Bep.  206.)  Mere  oomplaiut 
about  the  defective  condition  of  the  car  would  not  justify  the 
phiintiff  in  continuing  to  use  it,  unless  there  was  a  promise, 
expressly  or  impliedly  given,  to  repair  or  replace  it  within  a 
reasonable  time.  {BaUtoay  Co.  v.  Drew,  69  Tex.  10;  46  Am. 
Bep.  261.)  The  plaintiff  in  fact  never  objected  to  using  the 
car,  but  simply  called  the  attention  of  the  foreman  to  it. 
{OreenUaf  v«  Bailroad  Co.,  33  Iowa«  62;  Kroy  v.  Railroad 
Co.,  32  Iowa,  367.)  The  foregoing  principles  are  based  upon 
the  theory  that  the  master  b  not  bound  to  take  more  care  of 
the  servant  than  the  latter  is  of  himself.  {BuueU  v.  Laconia 
Mfg.  Co.,  48  Me.  113;  92  Am.  Deo.  122,  note;  MaJUyne  v. 
Hawley,  46  Cal.  409;  Malone  v.  HaHuxway,  64  N.  Y.  6; 
McQlynn  v.  Brodie,  31  Cal.  376.)  In  tlie  case  at  bar  there 
was  no  emergency,  and  no  threat  of  any  kind  or  inducement^ 
except  perhaps  a  waiting  dinner,  and  to  get  upon  the  handcar 
and  go  to  dinner  was  in  the  direct  line  of  the  i)Iaintiff's 
employment.  {Bailroad  Co.  v.  Dt^Md,  wpra;  Sweeney  v.  Ber^ 
Un  eie.  Co.,  eupra.)  There  was  no  latent  defect  in  this  car,  as 
to  the  nature  of  which  the  plaintiff  was  not  informed.  (Forred 
V.  JeweU,  88  N.  Y.  264;  CKftwwi  v.  Erie  By.  Co.,  eupra; 
Odoago  etc  B.  B.  Co*  V.  8weU,  supra;  McOlynn  v.  Brodie, 
wpra;  Kelly  v., Silver  Spring  Co.^  12  B.  I.  112;  34  Am.  Bep. 
617,  note  621.)  The  defect  was  so  obvious  that  it  was  the 
duty  of  the  plaintiff  to  refuse  to  use  the  car.  {Paiiereon  y; 
Bailroad  Co.,  76  Pa.  St  389;  18  Am.  Bep.  415);  and  it  must 
be  presumed  that  he  was  familiar  with  its  construction  and 
use,  and  the  danger  of  running  it  at  a  high  rate  of  speed. 
{Sweeney  v.  Berlin  etc.  Co.,  eup-a.)  Where  the  employee  goes 
to  work  with  a  defective  machine,  knowing  it,  and  continues 
to  work  with  it,  the  obligation  of  the  master  to  put  or  keep 
the  particular  machine  in  repair  is  more  than  counterbalanced 
by  the  rule  that  the  servant  assumes  the  risk  of  known  danger 
or  defects.    {Bailroad  Ox  v.  Herbert,  116  U.  S.  641.) 

John  W.  OoUer,  for  Bespondent 

It  was  for  the  jury  to  say  whether  the  plaintiff  was  in  the 
exercise  of  due  care  in  relying  upon  the  promise  of  his  superior 
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offioer  that  the  defect  would  be  remedied,  and  in  naing  the 
handcar  after  knowledge  of  its  defective  or  insufficient  condi- 
tion.  The  burden  of  proof  in  auch  case  b  upon  the  employer 
to  show  contributorj  n^ligence.  (1  Shearman  &  Redfield  on 
Negligence,  §S  91|  186|  186,  211-16;  Hough  v.  Texas  efo.  JBy. 
Cb.,  100  U.  S.  217;  MoMa!t4m  v.  Pari  Henry  Irm  Ch.,  24  Hun, 
48;  WaMngton  etc  M.  B.  Co.  v.  MeDade,  136  U.  &  669; 
Indiana  do.  Co.  v.  FoUon^  139  U.  8.  65;  Oulf  etc  By.  Co.  v. 
Brentford,  79  Tex.  619;  23  Am.  St  Sep.  377,  note  386;  Boux 
Y.  Lumber  Cb.,  86  Mich.  619;  24  Am.  St  Bep.  102;  Oreen  v. 
Bailroad  Ot>.,  31  Minn.  248;  47  Am.  Rep.  785;  Anderaon 
Y.  Lumber  Cb.,  28  Pac.  Rep.  7;  Ihorpe  y.  Bailway  Co.,  89  Mo. 
650;  68  Am.  Rep»  120,  note  126.)  The  party  injured  ia  pre- 
aumed  to  have  been  duly  careful  until  the  contrary  ia  proved* 
{LUtU  Book  etc.  R  B.  Ob.  v.  Eubanh,  48  Ark.  460;  1  Shear- 
man &  Redfield  on  Negligence,  §§  106-10;  MoDougatt  v.  JZoif- 
road  Cb.,  63  Cal.  431;  Higley  y.  OUmer,  3  Mont  90;  Oulf 
do.  By.  Oh  Y.  Brentford,  awpra.)  It  ia  the  duty  of  the 
employer  to  maintain  in  hia  employment  competent  persons 
to  manage  and  conduct  his  business  and  inspect  machinery 
and  apparatua,  and  the  person  performing  this  duty  is  not 
a  fellow-servant.  (7  Am.  &  Eug.  Eucy  of  Law,  830,  note 
1,  834,  note  1.)  In  cases  of  Uiis  character,  the  real  question 
to  be  determined  is  whether,  under  all  the  circumstances,  the 
master  had  a  right  to  believe,  and  did  believe,  that  the 
aervant  intended  to  waive  his  objections  to  the  defect  in  the 
machinery  provided  for  his  use,  and  accept  an  implied  con- 
tract exempting  the  master  from  liabilities.  (1  Shearman  and 
Redfield  on  Negligence,  §  2157;  MoMahan  v.  Port  Henry  Iron 
Cb.,  supra;  Booth  v.  Boston  etc  B.  B.  Co.,  73  N.  Y.  38;  29 
Am.  Rep.  97,  note  102;  Cone  v.  Delaware  etc  B.  B.  Cb.,  81 
N.  Y.  206;  37  Am.  Rep.  491;  Cayzer  y.  Taylor,  10  Gray,  274; 
69  Am.  Dec  317.)  The  master  cannot  avail  himself  of  the 
Diligence  of  third  persons  as  a  defense  to  his  own  negligence. 
The  fact  that  the  injury  was  caused  by  the  joint  n^ligence  of 
the  defendant  and  a  third  party  is  no  defense.  (1  Shearman 
and  Redfield  on  Negligence,  §  66;  Cooley  on  Torte,  132;  Lane 
Y.  Atlaniie  Works,  107  Mass.  104;  7  Aul  &  Eng.  Ency.  of 
LaW|  825|  828.)    The  negligence  of  the  foreman  in  furnish- 
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iDg  and  allowiDg  a  oonfeBsedly  defective  and  dangerous  hand** 
car  to  be  used  was  the  negligence  of  the  defendant  (1 
Shearman  and  Bedfield  on  Negligence^  {§  204-206;  Kdly  ▼. 
Oable  Oo.^  mvprn.)  If  the  defendant,  or  its  foreman,  knew,  or 
bj  the  use  of  reasonable  diligence  might  have  known,  of  the 
existence  of  danger  from  the  use  of  the  handcar  in  question,  it 
was  a  bounden  duty  on  their  part  and  on  the  part  of  its  fore- 
man to  have  informed  the  plaintiff  of  the  same  instead  of 
enoonnging  him  to  use  it,  as  the  record  shows  the  foreman 
did.  (Oomp.  SUts.,  dlv.  5,  §  697;  KtUy  v.  OabU  Cb.,  supra.) 
The  instructions  given  hj  the  court  must  be  taken  and  con- 
sidered together,  and  if,  on  the  whole,  the  law  applicable  to 
the  case  has  been  correctly  stated,  there  is  no  error,  (iien- 
sAow  V.  Swiizer,  6  Mont  464;  Elliott's  Appellate  Procedure, 
f  648,  note  2;  Hayne's  New  Trial  and  Appeal,  §  131.)  The 
giving  of  an  abstract  instruction  that  is  not  misleading  is  not 
ground  for  reversal.  (Hayne's  New  Trial  and  Ap))eal,  §  122; 
SaUerke  v.  Bliu,  36  Gal.  519;  Elliott's  Appellate  Procedure, 
S  642;  Bawyar  v.  Chicago  etcRROo.,  22  Wis.  402;  99  Am. 
Dec  49.)  It  is  the  duty  of  the  master  to  inspect  machinery 
from  time  to  time.  (1  Shearman  and  Bedfield  on  Negligence, 
i  194,  note  5);  and  the  plaintifi's  knowledge  of  the  condition 
of  the  car  is  not  a  bar  to  his  action  in  this  case,  owing  to  the 
fiust  that  the  defendant  led  him  to  believe  that  the  same  would 
be  replaced.    (1  Shearman  and  Bedfield  on  Negligence,  §  220.) 

Pembebion,  C.  J.— The  appellant  contends  that  the  ver* 
diet  is  not  supported  by  the  evidence,  in  that  it  appears  from 
the  evidence  of  the  plaintiff,  clearly,  that,  if  the  handcar  was 
defective  and  dangerous,  the  plaintiff  had  full  knowledge 
thereof;  that  he  used  it  voluntarily;  that  he  did  not  use  it 
with  proper  care;  that  he  never  refused  to  use  the  car,  and 
that  no  threats  or  inducements  were  used  by  the  defendant  or 
the  foreman  to  induce  him  to  use  it.  This  contention  requires 
an  examination  of  the  testimony  offered  by  the  plaintiff. 

It  appears  from  the  plaintiff's  own  testimony  that  he  was  a 
man  of  considerable  experience  in  the  kind  of  work  he  was 
employed  in  doing  at  the  time  he  was  injured,  he  having  been 
engaged  in  this  character  of  work  for  about  three  years  before 
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this.  He  states  in  his  complaint  that  the  car  was  defective 
and  dangerous^  and  that,  about  fifteen  days  before  the  aocident| 
he  so  informed  the  foreman.  He  swears  that  on  the  day  of 
the  aocidenty  and  just  before  it  occurred,  he  told  the  foreman 
**  that  the  car  was  unsafe,  and  that  he  was  afraid  it  would  kill 
somebody/'  and  that  the  foreman  replied:  *'  Get  on  that  car. 
It  is  all  right.  We  will  soon  get  a  new  one.''  In  another 
place  he  says:  ''The  foreman  said  he  was  going  to  get  a  new 
car  in  a  few  days.  He  told  me  to  get  on  the  car  and  use  it  as 
carefully  as  we  conld|  and  get  along  the  best  we  could."  In 
describing  the  condition  of  the  car  at  the  time  he  was  using  it 
the  plaintiff  says:  ''As  to  what  was  the  trouble  with  the  car,  as 
near  as  I  can  judge,  she  used  to  wabble.  Her  boxes  were  too 
loose,  and  she  would  wabble  from  one  side  to  the  other,  and 
she  was  too  loose,  and  out  of  running  order.  Furthermore 
there  was  no  brake  on  the  car — ^that  is,  that  could  be  used.  It 
was  an  old  car,  and,  in  fact,  I  could  n't  even  find  the  date  on  it, 
or  the  number  of  it.  It  was  an  old  car,  being,  I  guess,  used 
for  many  years.  I  could  n't  say  how  many.  Her  wheels  were 
what  I  would  call '  wood  and  iron,'  and  here,  where  the  iron 
runs  out  from  where  it  is  on  the  axle,  the  wood  was  loose;  the 
wheels  were  wood,  along  with  the  iron  inside  the  iron,  and 
where  the  wood  fastened  into  the  boxing  around  the  axle  some 
of  the  wood  was  loose,  and  would  work  in  and  out  That  was 
the  car  that  I  was  on  the  morning  that  I  was  injured."  The 
plaintiff  also  swears  that  he  had  heard  of  this  car  jumping 
the  track  before  this,  and  on  one  occasion  it  jumped  the  track 
when  he  was  present,  when  the  evidence  shows  it  was  being 
run  at  about  four  miles  an  hour.  At  the  time  of  the  ao» 
cident  plaintiff  says  they  were  not  going  any  "faster  than 
between  five  and  seven  miles  an  hour,  as  near  as  he  could 
judge."  The  plaintiff  says  that  when  he  was  told  to  get  on 
the  car  by  the  foreman  he  could  not  say  whether  the  car  was 
all  right  or  not,  but  supposed  the  foreman  knew  more  about  it 
than  he  himself  did,  because  he  was  the  foreman,  and  was  sup* 
posed  to  know  more  about  it  than  he  did.  This  is  substan- 
tially all  that  plaintiff's  testimony  shows  that  the  foreman  did 
or  said  to  induce  him  to  use  the  car. 
Martin  McManimee,  the  section  foreman,  was  introduced  as 
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a  witneBB  on  the  part  of  the  plaint!  !)•  He  and  plaintiff  are 
oonsinB,  His  testimony  corroborates  that  of  plaintiff  in  the 
main,  as  to  the  condition  of  the  car.  He  says  plaintiff,  jast 
before  the  aooident,  spoke  to  him  abont  the  car,  saying  it  was 
not  safe.  He  says:  ^  I  told  him  we  had  to  do  the  best  we 
could.  I  told  him  to  get  on  the  car,  and  go  to  Ghirrison.  I 
expected  that  any  time.''  In  another  place  he  says:  ^The 
condition  of  the  car  on  which  McAndrews  was  riding  that 
morning  was  that  for  months  before  it  was  not  fit  for  any 
white  man  to  pnt  it  on  a  track.''  In  another  place  this  wit- 
ness  says:  '^ McAndrews  had  complained  about  this  car,  and 
all  the  men  on  that  section  had  made  the  same  complaint.  It 
bad  frequently  left  the  track  with  me  before  this  accident.  It 
IS  easy  for  any  man  to  know  how  she  would  leave  the  track.'' 
He  says  the  axle  was  bent.  He  says,  at  the  time  of  the  acci- 
dent, ''  she  was  running,  perhaps,  between  six  and  seven  and 
eight  miles  an  hour;  not  faster.''  It  appears  that  there  were 
two  cars  on  the  track  going  to  Qarrison  at  the  time  of  the  acci- 
dent; that  plaintiff  was  on  and  in  charge  of  the  front  car,  and 
the  foreman  in  charge  of  the  other;  that  the  cars  were  running 
very  closely  together^— so  closely  that  they  frequently  struck 
each  other — before  the  accident.  He  says  that  this  car  left  the 
track  with  him  once,  about  two  weeks  before  the  accident,  go- 
ing at  the  rate  of  not  more  than  four  miles  an  hour,  and  that 
plaintiff  was  present.  He  says  the  car  had  a  **  bent  axle,"  and 
^  was  out  of  repair  in  every  shape  from  the  first  day  she  came  to 
-Garrison."  McManimee  further  testifies:  ^^  When  McAndrews 
complained,  I  told  him  that  Sawyer  always  told  me  that  he 
would  send  a  new  car  as  soon  as  he  could  get  one,  and  to  get 
along  the  best  way  he  could  until  such  time.  Sawyer  told  me 
he  would  send  a  new  car  as  soon  as  he  could.  I  did  not  know 
when  he  would  send  it.  I  ordered  McAndrews  to  go  ahead 
anyhow,  and  use  the  car.  I  did  not  threaten  to  discharge  him 
if  he  did  not  use  the  car."  He  further  swears  that  he  never 
in  his  life  ^'told  a  man  that  he  would  have  to  take  his  time  if 
he  did  not  use  a  car."  Again,  this  witness  says:  '^  Several 
times  before  this,  McAndrews  had  said  that  the  car  was  un- 
safe, which  I  knew,  but  he  never  refused  to  use  it — that  is, 
straight  out  refused;  he  always  grumbled  a  little."    In  answer 
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to  a  questioDy  the  witness  says  he  did  not  order  plaintiff  to  tak« 
this  car  against  his  will,  for  he  says:  ''I  couldn't  order  any 
man  against  his  will." 

From  the  forgoing  statement  of  the  evidence  offered  hj  the 
plaintiff  it  is  evident  that  he  had  full  knowledge  of  the  con- 
dition of  the  car  at  the  time  of,  and  for  a  long  time  prior  to, 
the  aoeident|  and  that  he  oontinned  to  ose  it,  knowing  that  it 
was  dangerous  to  do  so.  This  would  certainly  be  a  bar  to 
his  right  of  leoovery,  unless  he  has  shown  that  the  defend** 
ant  promised  to  get  a  new  car,  and  held  out  to  him  some 
sufficient  inducement  or  assurance  to  continue  to  use  the 
car  in  its  defective  condition,  and  that  he  did  continue  to  use 
it  on  account  of  such  inducement  or  assurance.  It  is  claimed 
by  plaintiff  that  the  foreman,  having  promised  to  secure  a  new 
oar  in  place  of  the  defective  one,  and  liaving  told  him  to  go 
ahead  and  use  the  old  one  and  do  the  best  he  could,  exercis- 
ing proper  care  in  the  nse  thereof,  constitutes  such  promise  to 
get  a  new  car,  and  such  an  inducement^  as  justified  him  in  con- 
tinuing to  use  the  dangerous  one. 

The  law  governing  this  contention  is  thos  stated  by  Mr.  Jojs- 
tice  Harlan  in  Hcfugh  v.  T€xa$  dc  By.  Cb.,  100  U.  S.  213: 
^  There  can  be  no  doubt  that,  where  a  master  has  ezpreasly 
promised  to  repair  a  defect,  the  servant  can  recover  for  an  injury 
eansed  thereby  within  such  a  period  of  time  after  the  promise  as 
it  would  be  reasonable  to  allow  for  its  performance,  and,  as  we 
think,  for  an  injury  suffered  within  any  period  which  would  not 
preclude  all  reasonable  expectation  that  the  promise  might  be 
kept."  But  this  rule  is  a  qualified  one.  If  the  machinery  is  not 
only  defective,  but  so  obviously  dangerous  that  no  ordinarily 
prudent  man  would  assume  the  risk  of  using  it,  and  the  em- 
ployee does  use  it,  knowing  its  absolutely  and  obviously  dangar- 
ous  condition,  and  the  dangers  of  using  it,  the  master  is  not 
liable,  notwithstanding  the  promise  to  remedy  the  defect.  This 
qualification  to  the  rule  is  well  stated  in  Baihoay  Cb.  v.  Wotem, 
114  Ind.  20,  in  the  following  language:  ^'  Where  an  employee 
knows  that  the  danger  is  great  and  immediate,  such  as  a  rea- 
sonably prudent  man  would  not  assume,  he  cannot  recover  for 
an  injury,  even  though  he  remained  in  the  employer's  s^vioe 
in  rdiance  upon  the  letter's  promise  to  remedy  the  de&ds 
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which  prodaoed  the  danger/'  (2  Thompson  on  N^ligenoe, 
1011;  PaUerson  v.  Eailroad  Co.y  76  Pa.  St.  389;  Kane  v. 
Ballroad  Co.,  128  U.  S.  91;  9  Sop.  Ct  16;  Fumaoe  Co.  v; 
Abend,  107  UK  45.) 

The  plaintiff  in  this  case  testifies  that  he  knew  the  condition 
of  the  car;  said  somebody  would  get  killed  nsing  it;  he  bad 
known  its  condition  for  a  long  time;  remained  in  the  defend- 
ant's service  long  after  the  alleged  promise  to  get  a  new  car; 
had  seen  the  car  jump  the  track  going  at  a  rate  not  ftster  than 
lour  miles  an  hour;  says  the  foreman  told  him  to  use  the  car 
with  great  care,  and  do  the  best  he  could  until  he  could  get  a 
new  one;  he  never  refused  to  use  the  car;  he  was  never  threat- 
ened to  be  discharged  if  he  di<l  not  use  it.  McManimee^ 
plaintiff's  cousin,  says  the  car  was  so  defective  that  anybody 
could  see  it;  ^that  no  white  man  would  put  it  on  a  track"; 
that  he  told  plaintiff  to  use  it  and  to  do  the  best  he  could,  u»- 
ing  great  care,  until  he  could  get  a  new  one.  Notwithstand- 
ing plaintiff's  familiarity  with  the  condition  of  the  oar,  his 
knowledge  of  the  fiiot  that  it  had  jumped  the  track  going  at 
a  rate  not  to  exceed  four  miles  an  hour,  on  the  morning  of 
the  accident,  immediately  after  saying  that  the  car  was  so 
dangerous  that  it  would  kill  somebody,  he  got  on  the  car, 
in  charge  thereof,  and  propelled  it  at  a  rate  of  speed  some- 
where between  five  and  eight  miles  an  hour,  over  the  bridge 
where  the  car  left  the  track,  and  he  incurred  his  injuries. 
From  this  view  we  £bAI  to  see,  and  are  unable  to  find  from  the 
evidence,  any  support  for  the  contention  that  he  was  induced 
to  remain  in  the  service  of  defendant  and  use  the  dangerous 
car,  by  the  promise  or  assurance  of  the  foreman  to  furnish  a 
new  one  as  soon  as  he  could  get  it  And,  further,  it  appears, 
if  he  did  so,  that  he  di8r^;arded  the  admonition  of  the  foreman 
to  exercise  extraordinary  care  in  the  use  of  the  car,  and  that  he 
was  guilty  of  contributory  negligence  in  propelling  this  dan- 
gerous car  at  such  a  rate  of  speed  in  going  over  a  bridge  forty 
feet  high,  where  the  accident  occurred. 

There  are  many  authorities  that  hold  that  where  an  em- 
ployee, having  knowledge  of  the  defective  condition  of  machin- 
ery with  which  he  is  required  to  work,  gives  notice  of  such 
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defective  condition  to  the  employeri  tnd  is  induced  to  remain 
by  the  promise  of  the  emplojer  to  repair  the  same,  he  may 
recover  for  injaries  Bustaiqed,  notwithstanding  his  knowledge 
of  the  condition  of  such  machinery,  especially  where  the  dan- 
ger is  not  absolute  and  immediate.  But  in  many  of  such  cases 
the  right  to  recover  is  based  upon  the  express  promise  to  re- 
pair.  But  we  thiqk  the  evidence  in  the  case  at  bar  does  not 
bring  it  within  this  rule.  In  the  case  at  bar  there  was  no 
exprete  promise  to  repair,  or  get  a  new  car,  and  no  such  assnr* 
ance  or  promise  to  do  so  was  relied  upon  by  plaintiff.  The 
most  that  can  be  said  is  that  the  foreman  informed  plaintiff 
that  he  had  asked  for  a  new  car,  that  he  expected  it  at  any 
time,  and  directed  the  plaintiff  to  use  the  car  in  question  with 
great  care,  until  he  could  get  a  new  one.  Besides,  we  think 
the  evidence  very  clearly  shows  that  plaintiff  was  guilty  of 
such  recklessness  in  the  use  of  the  car,  especially  in  the  manno* 
in  which  he  was  using  it  at  the  time  of  the  accident,  as  no  rea- 
sonably prudent  man  would  be  guilty  of,  knowing,  as  he  did, 
its  dangerous  condition;  and  that,  by  such  action,  he  so  far 
contributed  to  his  own  injury  as  to  defeat  his  right  of  recovery, 
in  this  case.  The  plaintiff  knew  perfectly  the  defective  and 
dangerous  condition  of  the  car,  and  the  risk  he  assumed  in 
using  it.  He  could  not  shut  his  eyes  to  these  well-known 
things,  and  recover  for  injuries  sustained  by  reason  of  his  want 
of  ordinary  prudence.  Knowing  the  condition  of  the  car,  as 
plaintiff  did,  no  reasonably  prudent  person  would  have  as- 
sumed the  risk  of  using  the  same  in  the  manner  plaintiff  did, 
even  upon  any  promise  made  to  furnish  a  new  car  by  the  fore* 
man.  The  plaintiff  cannot  recklessly  use  dangerous  maciiin-> 
ery,  and  assume  recklessly  the  risk  of  so  doing,  and  then 
recover  on  the  promise  of  defendant  to  repair  or  furnish  new 
machinery,  if  such  promise  had  been  made. 

It  is  unnecessary  to  consider  other  assignments  of  error  in 
this  case,  especially  those  as  to  the  instructions.  As  the  in- 
structions for  the  plaintiff  were  given  upon  the  theory  that  the 
evidence  was  sufficient  to  authoriae  a  recovery,  they  were  erro- 
neous. 

We  think  the  court  erred  in  overruling  a  motion  for  a  new 
trial. 


16  Mont.]    FiBST  National  Bank  t;.  Bailbt.  801 

The  judgment  is  revened  and  oanae  remanded  for  new 
trial. 

JReversed. 
HuNT^  J^  ooncare. 

Db  Wnr,  J^  baying  been  of  ooanseli  did  not  sit  in  tbe  case. 
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[Bnbmiitod  l^brnarj  4»  1896.    DMided  Febnuoy  11, 1896.] 

TiXATToir-^oiMtnicKtm  of  RnetDus  Aet'-^AuetmnmU  of  bank  tAorM.— Beotioii  6 
of  tbe  BaTenne  Aoi  of  lUrob  6, 1881,  providoi  tbaiitoekbolden  of  banks  must 
b»  iiBOMsd  and  taxed  on  tbe  Talne  of  tbeir  ibares^  and,  to  aid  tbe  assessor  in 
.  determining  tbeir  valiie,  it  also  reqniree  the  easbier  or  other  aeoonnting  officer 
of  the  bank  to  ihmiah  tbe  assessor  a  yerifled  statement  showing  tbe  amount 
and  number  of  shares,  the  amount  of  the  bank's  surplus  or  reserre  fand,  and 
the  amount  of  investments  in  real  estate,  and  this  requirement  is  not  met  bj 
furnishing  a  printed  assessment-list,  snob  as  is  required  by  law  to  be  made 
oat  and  returned  to  tbe  assessor,  indorsed  '* Assessment-list  of  property  subject 
to  taacation,  owned,  olaimed,  or  in  possession  or  control  of  "  a  designated  bank, 
and  eontaining  a  list  of  the  real  estate,  improTementa  thereon,  capital  stock, 
surplus,  and  undiTided  profits,  with  tbe  amounts  and  value  of  all  of  said  prop- 
arty,  with  a  deduction  of  one-third  of  the  value  thereof  claimed  by  the  easbier. 
It  oaanot  be  held  that  tuch  tas-list  is  simply  a  "  verified  statement,"  to  aid  tbe 
aaaeason  in  assessing  the  individual  shareholders. 

BiMM—Behef  qfordtd  by  board  of  egiMOisation— ii^vnciion.— When  tbe  law  has 
piovidsd  boards  of  equaUntion,  with  power  to  adjust  or  correct  assessments, 
parties  who  are  dissatisfied  with  tbe  assessment  of  their  property  must  apply 
to  them,  in  the  first  instance,  for  relief,  and  courts  of  equity  will  not  interfere 
hj  injunction  to  reatrain  an  irregular  or  illegal  assessment  until  such  relief 
has  been  sought  and  denied.  (Northern  Fae^  BaUroad  Oo,  v.  JPaUerson, 
10  Mont.  90,  dted.) 

BMMm—Same—JmuJfieUney  of  complaint,— k  complaint  seeking  to  ei^oin  the 
oolleetion  of  a  tax,  on  tbe  ground  of  irregularity  or  illegality  in  the  assess- 
ment, which  fails  to  show  that  the  complainant  had  first  sought  relief  before 
the  board  of  equalisation,  will  be  held  bad  on  demurrer. 

rn/wMdofi  io  rsfCrain  eolOeeUon  of  iaxe9  daiiM.— In  the  case  at  bar  the 
idaintiif  bank  having  returned  its  list  of  property  that  it  did  own  for  taxation, 
and  having  included  in  such  list  property  that  it  did  not  own,  and  lor  the  taxa- 
tion of  which  it  was  not  liable,  should  have  applied  to  the  board  of  equalisa- 
tion to  correct  such  list,  and  for  reUef  from  the  payment  of  tbe  taxes  complained 
of,  and,  having  failed  so  to  do,  it  is  not  entitled  to  equitable  relief  by  ii^nno- 
tion  restraining  the  collection  of  tbe  taxea. 


Appeal  Jirom  Fourih  Judicial  Didridj  MUaofula  County. 
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Action  to  enjom  the  ooTleotion  of  taxes.    Jadgme&t  was 
rendered  for  the  defendant  by  Woody,  J.    Affirmed. 

Statement  of  the  case  bj  the  justice  delivering  the  opinion: 

This  is  an  action  for  an  injunction  to  enjoin  the  collection 

of  taxes.    Plaintiff  in  its  complaint  alleges  thai  on  the  — -» 

day  of ,  1893,  in  accordance  with  section  6  of  ''an  act 

concerning  revenue"  of  the  laws  of  Montana,  approved  March 
6,  1891,  it  furnished  the  assessor  of  Missoula  county  a  verified 
statement  of  the  amount  and  number  of  shares  of  the  capital 
stock  of  said  bank,  its  surplus  and  reserve  fund,  and  the 
amount  of  its  investments  in  real  estate,  a  copy  of  said  stale- 
ment  being  attached  to  the  complaint  as  exhibit  ''A'^  and 
made  part  thereof.  That  the  books  of  said  bank  show  the 
names  of  all  the  shareholders,  their  residences,  and  the  number 
of  shares  owned  by  each;  that  said  books  were  at  all  times 
open  to  the  inspection  of  said  assessor  to  aid  him  in  assessing 
said  shareholders;  that  the  Verified  statement  aforesaid  was 
furnished  to  said  assessor  by  the  bank  to  aid  him  in  ascertain- 
ing the  number  of  shares  of  the  stock  of  said  bank,  fixing  the 
value  that  the  same  should  be  assessed  to  the  individual  share- 
holders; that  the  assessor  did  not  use  the  same  for  the  purpose 
for  which  it  was  furnished,  but  entered  and  returned  the  same 
as  the  assessment  against  said  bank  for  the  full  amount  thereof, 
to  wit:  four  hundred  and  seventy  thousand  dollars;  that  it  bad 
no  notice  or  knowledge  that  said  assessment  had  been  made 
against  it  until  after  the  board  of  equalization  of  said  county 
had  met  and  adjourned  after  eqnalicing  the  taxes  for  the  year 
1893,  nor  until  after  the  tax  lists  for  that  year  had  been  certi- 
fied to  the  treasurer  of  said  county,  and  only  received  notice 
thereof  when  the  treasurer  notified  it  to  pay  taxes  on  said 
amount;  that  having  received  no  notice  of  said  assessment  it 
did  not  appear  before  the  board  of  equalisation  for  the  par-> 
pose  of  having  the  same  corrected;  that  having  declined  to 
pay  said  taxes,  the  treasurer  of  said  county  advertised  all  of 
the  real  estate  of  plaintiff  for  sale  for  the  whole  amount  of 
taxes  assessed  against  it  on  said  amount  of  four  hundred  and 
seventy  thousand  dollars;  that  plaintiff  protested  in  writing 
.against  the  alleged  illegality  of  said  assessment  and  the  sale 
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of  said  property  for  taxes;  that  said  protest  was  served  on  the 
treasurer  of  said  county  before  the  day  of  salOi  but  that  said 
treasurer,  disregarding  said  protest,  is  threatening  to  sell,  and 
will  sell,  said  property  unless  enjoined  from  so  doing;  that  said 
assessor  did  not  assess  to  the  shareholders  the  yalue  of  the 
number  of  shares  owned  by  each,*  but  assessed  the  whole 
thereof  with  the  other  property  contained  in  said  verified  state- 
ment to  the  plaintiff;  that  plaintiff,  on  the  first  day  of  De« 
eember,  1893,  offered  to  pay  said  treasurer  the  sum  of  fifteen 
hundred  and  twelve  dollars  and  fifty  cents,  the  amount  of 
taxes  due  on  the  real  estate  of  said  bank;  that  the  treasurer ' 
refused  to  accept  tlie  same;  that  plaintifi^is  now  willing  to  pay 
said  amount  of  taxes  due  on  said  real  estate;  tliat  said  treasurer 
has  advertised  for  sale,  and  will  sell,  the  real  estate  of  the  plain- 
tiff for  the  whole  amount  of  taxes  assessed  against  the  capital 
stock,  surplus  and  undivided  profits  and  real  estate  of  plaintiff 
unless  enjoined  by  the  court  An  order  to  show  cause  why 
an  injunction  should  not  issue  was  made  with  temporary  re- 
straining order. 

The  defendant  demurred  to  the  complaint  of  plaintiff  on 
the  ground  that  it  did  not  state  £euHs  sufficient  to  entitle  it  to 
the  relief  demanded  or  any  relief  The  demurrer  was  sua* 
tained  by  the  court,  an  injunction  denied,  the  temporary  re- 
straining order  vacated,  and  plaintiff's  complaint  dismissed. 

Marshall  &  Corbett,  for  Appellant. 

L  O.  Denny f  Joseph  M.  Dixon,  EUa  X.  Knowles,  and  H.  J. 
Haskell,  for  Bespondent. 

Upon  the  subject  of  deductions  and  exemptions  allowed  a 
taxpayer  in  the  assessment  of  shares  of  bank  stock  the  fol- 
lowing authorities  are  cited.  {Bressler  v.  County  of  Wayne^  32 
Neb.  845;  Mereaniile  Bank  v.  Mayor,  121  U.  &  138;  Miles  v. 
Slow,  60  Ohio  St.  222;  Supervisors  v.  Stanley,  106  U.  S.  316; 
Hills  V.  Exchange  Banky  105  U.  S.  321;  Stanley  v.  Supervisors, 
121  U.  a  645;  Adams  v.  Nashville,  95  U.  S.  21.)  The  rule 
laid  down  in  People  v.  Weaver,  100  U.  S.  539,  has  no  applica- 
tion to  the  case  at  bar.  Tlie  capital  stock  of  a  bank  invested 
in  United  States  securities  may  be  taxed.     (Paul  v.  MoOraw, 
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3  Wasb.  303;  NaHonal  Bank  v.  Commonwealth^  9  Wall.  353; 
Lionherger  v.  Rause^  9  Wall.  473;  Van  Allen  v.  AsKswn^  3 
Wall.  673;  Evanmlle  Bank  y.  Briihn,  106  U.  8.  324.)  In 
this  case  the  plaintiff  is  estopped  from  alleging  that  it  had  no 
knowledge  of  its  assessment^  for  the  reason  that  the  constita- 
tion  and  the  statute  provide  that  all  property  must  be  taxe^. 
(Mnfer  v.  Bo^enblaU^  78  Mo.  496.)  The  board  of  review  is  a 
tribunal  provided  by  law,  in  which  the  taxpayer  may  appear 
to  contest  an  unequal  or  excessive  assessment,  and  his  failure 
so  to  appear  estops  him  from  .rssailing  the  assessment  after- 
wards. {OomOook  V.  Grand  Bapid$,  64  Mich.  641;  I^rd  NaL 
Bank  v.  8L  Joaeph,  46  Mich.  626;  Ibwnahip  of  Caledonia  v. 
Ro9e,  94  Mich.  218;  Smith  v.  MarehalUoum,  86  Iowa,  616; 
Bwenson  v.  McLaren^  21  S.  W.  Rep.  300;  Hubbard  v.  Wkuor, 
16  Mich.  164;  ifo^B  v.  DeiroU,  18  Mich.  496;  Taah  v.  Adams, 
10  Cttsh.  262;  Sleeper  v.  BvUen,  6  Ean.  300;  Bep.  Int. 
Co.  V.  PoUak,  76  111.  300;  Peaee  v.  WkUney,  8  Mass.  93; 
Nebm  v.  Pieroe,  6  N.  H.  194;  Kinsworthy  v.  MUeheU,  21  Ark. 
146.)  The  weight  of  authority  is  adverse  to  equitable  inter- 
ference in  the  collection  of  taxes.  (High  on  Injunctions,  3d 
ed.,  486;  Cooley  on  Taxation,  2d  ed.,  760;  Union  Trud  Co.  v. 
WAer,  96  III.  346;  Albuquerque  NaL  Bank  v.  Perea,  26  Pac. 
Bep.  776;  DavenpoH  Bank  v.  Davenport,  123  U.  S.  86;  IFtn- 
field  Bank  v.  Nipp,  47  Ean.  744;  Bank  of  Santa  Fe  v.  Bueter, 
60  Eao.  366;  Bailroad  Co.  v.  Paitereon,  10  Mont.  106;  and 
see  Stanley  v.  Supermaore,  aupra;  Palmer  v.  MoMahon,  133 
U.  S.  660;  Merrill  v.  Oorham,  6  Cal.  41;  Oregon  eto.  Bank  v. 
Jordan,  10  Or.  113;  StewaH  v.  Maple,  70  Pa.  St.  221;  Brooh 
V.  SheUon,  47  Miss.  243;  Datns  v.  Maoy,  124  Mass.  193;  Pre^ 
ton  V.  Johnson,  104  111.  626;  IHpp  v.  Insurance  Co.,  12  B.  I. 
436;  Commissioners  do.  v.  Davis,  6  Mont  316.)  And  a  tax- 
payer, who  does  not  appear  on  grievance  day  to  object  to  an 
assessment,  cannot,  after  the  confirmation  of  the  tax,  avail 
himself  of  the  remedy  by  oertiorari.  {Slate  v.  Sadler,  31  Nev. 
13;  People  v.  Adams,  126  N.  Y.  471;  People  v.  Commissioners, 
99  N.  Y.  267;  PeopU  v.  Dolan,  11  N.  Y.  Supp.  38.)  The 
law  affords  an  adequate  and  appropriate  remedy,  and  equity 
only  interferes  where  there  is  no  remedy  at  law.  (Desty  on 
Taxation,  661;  High  on  Injunctions,  486;  Brewer  v.  City  (^ 
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Springfield,  97  Mass.  164;  Hennewinkle  v.  Mayor  etc.,  11  Wall. 
648;  State  Railroad  caaes,  92  U.  S.  676;  Dows  v.  Oiicago,  11 
Wall.  108;  Erskme  v.  VmAredale,  16  Wall.  75;   WelU,  Fargo 
A  Co.  V.  Dayton,  11  Nev.  161;  Brewer  v.  Springfidd,  97  Mass. 
164;  County  of  Cbok  v.  Railroad  Cd.,  36  111.  466.)    To  entitle 
the  plaintiff  to  equitable  relief^  it  must  appear  in  addition 
to  the  ill^lity,  voidness^  and  irregularity  of  the  taxes  com- 
plaiDed  of,  that  the  enforcement  of  the  tax  would  lead  to  a 
multiplicity  of  suits,  produce  irreparable  injury,  throw  a  cloud 
upon  the  title,  or  some  recognized  foundation  of  equity  juris- 
diction.    (Cooley  on  Taxation,  760;  Oreen  v.  Mumford,  5  R.  I. 
472;  73  Am.  Dec.  79;  Savings  &  Loan  Soo.  v.  Austin,  46  Cal. 
489;  BouglUm  v.  Austin,  47  Cal.  647;  Central  Pao.  R.  R.  Co. 
Y.  Corcoran,  48  Cal.  65;  Burr  v.  Hunt,  18  Cal.  304;  Hollister 
V.  Sherman,  63  Cal.  39;  Pixley  v.  Huggins,  16  Cal.  124; 
lAck  V.  Ray^  43  Cal.  88;  Santa  Barbara  v.  Steams,  61  Cal. 
601.)    The  assessment  of  the  capital  stock  of  a  national  bank 
made  to  the  bank  in  solido  is  valid.     {First  Nat.  Bank  v.  Che- 
haHs  Ocmnty,  6  Wash.  64;  National  Bank  v.   Commonwealth,^ 
supra.)    The  plaintiff  does  not  bring  Its  case  within  any  well- 
known  rule  so  as  to  raise  the  contention  that  the  assessment  is 
irregular  in  this:  that  the  property  of  the  bank  has  been  assessed 
higher  than  other  '^ moneyed  capital.''     ''Stock  in  banks,  and 
other  investments  in  stocks  and  securities,  money  put  out  at 
interest,  are  included  in  the  descriptive  term  of  moneyed  cap- 
ital.*'    {Hepburn  v.  School  Directors,  23  Wall.  484;  Mercantile 
Bank  v.  New  York,  121  U.  S.  165;  Eva^ismlle  Bank  v.  Britton, 
supra.)    For  assessment  purposes  the  nominal  value  of  bank 
shares  is  the  true  value.    {Stanley  v.  Supervisors  etc,  supra; 
Alexander  v.  Hjiomas,  70  Miss.  518.)    A  main  ground  for 
reversal  relied  upon  by  the  appellant  is  that  exhibit  "A,"  which 
was  accepted  by  the  assessor  as  an  assessment-list,  was  simply 
a  statement  required  by  section  6  of  the  Bevenue  Law;  that 
a  list  of  the  stockholders  was  open  to  the  inspection  of  the 
assessors  at  all  times  in  the  bank  to  enable  him  to  ascertain  to 
whom  the  stock  should  be  assessed.    ''Where  the  officers  of  a 
national  bank  have  furnished  the  county  assessor  a  statement 
giving  the  amount  of  its  paid-up  capital  stock,  etc.,  mandamus 
will  not  lie  to  compel  such  bank  officers  to  furnish  the  assessor 
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with  a  list  of  the  stockholders,  as  such  lists  are  not  Deeessary 
for  makiDg  a  proper  assessment  of  the  shares  of  capital  stock.'' 
{Paul  V.  MeOraWt  supraJ)  In  support  of  the  contention  by  the 
state  that  the  complaint  is  insufficient  and  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  and  warrant  the  relief 
prajed  for,  the  following  authorities  are  cited,  {Dear  v.  T'or- 
num,  80  Cal.  86;  Natianal  Bank  v.  Eimball,  103  U.  8.  732; 
Hill  V.  Exchange  Bank,  12  Fed.  Eep.  95;  Bration  v.  Town  of 
Johnson^  76  Wis.  432.)  A  taxpayer  who  asks  that  the  col- 
lection of  a  tax  assessment  be  enjoined  must  pay  or  tender  the 
sum  rightfully  assessed.  {SmiUh  v.  RudCf  131  Ind.  161;  Jfor- 
ri^on  V.  Jaooby^  114  Ind.  84;  Logansport  v.  Gase,  124  Ind* 
264;  Hewett  v.  FeMtamaker,  128  Ind.  315;  Board  elo.  y. 
Dailej/,  116  Ind.  360;  South  Bend  v.  Univermty  etc,  69  Ind. 
344.)  ^'In  an  action  to  restrain  by  injunction  the  collection 
of  a  tax  complained  of  as  erroneous,  a  complaint  which  does 
not  aver  that  the  plaintiff  sought  the  redress  provided  for  in 
the  statute,  or  tendered  the  amount  admitted  to  be  due,  is  bad 
on  demurrer.'^    {Railroad  Oo.  v.  PoMerson,  aipra,) 

Pembebton,  C.  J. — The  verified  statement  which  plaintiff 
daims  in  its  complaint  it  furnished  the  assessor  to  aid  him  in 
ascertaining  the  number  of  shares  of  the  stock  of  the  bank,  and 
in  fixing  the  value  at  which  the  same  should  be  assessed  to  the 
individual  shareholders,  is  attached  to  the  complaint  as  an  ex- 
hibit and  made  part  of  the  pleading.  This  pa|)er  is  an  assess- 
ment-list  such  as  is  required  by  law  to  be  made  out  and  returned 
to  the  assessor.  It  is  printed,  and  on  the  back  thereof  is  this 
endorsement:  ^*  Assessment-list  of  property  subject  to  taxation 
owned,  claimed,  or  in  possession  or  control  of  First  National 
Bank  at  12  m.  on  the  first  Monday  of  March,  1893,''  and  is 
sworn  to  by  the  cashier  of  the  plaintiff  bank.  This  list  con- 
tains a  list  of  the  real  estate,  improvements  thereon,  capital 
stock,  surplus  and  undivided  profits,  with  the  amounts  and 
value  of  all  of  said  property,  with  a  deduction  of  one-third  of 
the  value  thereof  claimed  by  the  cashier.  From  an  inspection 
of  this  tax-list,  which  is  a  part  of  the  complaint,  we  think  it 
cannot  be  held  that  it  is  simply  a  *^  verified  statement ''  to  aid 
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the  assessor  in  assessing  tlie  individual  8hareholdei8|as  daimed 
bj  plaintiff. 

Section  6  of  the  Revenue  Law,  approved  March  6, 1891,  ia 
as  follows: 

'*  Ssa  6.  The  stockholders  in  every  bank  or  banking  aft- 
sociation,  organized  under  the  authority  of  this  State  or  the 
United  States,  must  be  assessed  and  taxed  on  the  value  of 
their  shares  of  stock  therein,  in  the  county,  town,  city  or  dis» 
trict  where  such  bank  or  banking  association  is  located,  and 
not  elsewhere,  whether  such  stockholders  reside  in  such  place 
or  not.  To  aid  the  assessor  in  determining  the  value  of  such 
shares  of  stock  the  cashier  or  other  accounting  officer  of  every 
such  bank  must  furnish  a  verified  statement  to  the  assessor, 
showing  the  amount  and  number  of  shares  of  the  capital  stock 
of  each  bank,  the  amount  of  its  surplus  or  reserve  fund,  the 
amount  of  investments  in  real  estate,  which  real  estate  must  be 
assessed  and  taxed  as  other  real  estate.'' 

It  may  be  conceded  that  the  assessment  of  the  capital  stock 
of  the  bank  to,  and  as  the  property  thereof,  was  unauthorized 
in  this  case  under  said  section.  The  bank  had  a  right  to 
object  to  this  assessment.  But  it  appears  that  it  returned  in 
its  list  of  property  for  taxation  its  capital  stock  as  property 
owned,  possessed,  or  controlled  by  it.  And,  if  it  objected  or 
desired  to  object  to  being  thus  assessed,  it  should  have  gone 
before  the  board  of  equalization  and  had  the  correction  made. 

It  is  contended  by  api)ellant  that  the  board  of  equalization 
bad  no  authority  to  make  this  correction.  It  is  the  duty  of 
this  board  to  "  examine  the  assessment-book  and  adjust  and 
equalize  the  valuation  of  the  taxable  property  of  the  county.'' 
We  do  not  think  it  can  be  successfully  contended  that  under 
the  law  this  board  has  no  authority  to  correct  an  assessment 
when  property  has  been  assessed  to  a  party  which  he  does  not 
own,  or  when  there  has  been  a  double  assessmeuty  or  property 
exempt  from  taxation  has  been  assessed,  etc.  The  most  that 
can  be  said  in  this  case  is  that  property  has  been  assessed  to 
plaintiff  which  it  claims  it  does  not  own,  and  is  therefore  not 
liable  for  the  taxes  thereon.  If  such  be  the  fact  the  plaintiff 
should  have  gone  before  the  board  of  equalization  for  relief. 
In  its  complaint  it  gives  no  sufficient  reason  for  not  doing  so. 
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This  oourt  held  in  Notihem  Paci}!o  B.R.  Oo.v.  PaUermm,  10 
Mont  90y  that  a  oomplaint,  seeking  to  enjoin  the  collection  of 
a  tax  on  the  ground  of  irregularity  or  illegality  in  the  assees- 
ment  thereof,  which  did  not  show  that  the  complainant  had 
first  sought  relief  before  the  board  of  epnalisation,  was  bad  on 
demurrer.    (See  also  authorities  cited  in  that  case.) 

In  Bourne  v.  Boston,  2  Oray,  494,  Mr.  Justice  Bigelow  says: 
''The  plaintiff  was  not  l^ally  taxable  for  the  property  held 
by  him  as  trustee,  but  he  was  taxable  for  the  property  of  his 
ward  in  the  city  of  Boston,  and  therefore  a  i>ortion  of  the  tax 
which  in  this  action  he  seeks  to  recover  back  was  rightly 
assessed  to  him.  This  would  seem  to  briug  the  case  within 
the  principle,  now  well  settled  by  the  authorities,  that,  where 
a  person  is  liable  to  taxation  for  personal  and  real  estate  in  a 
city  or  town,  his  sole  remedy,  for  an  overtaxation  caused  by 
an  excessive  valuation  of  his  property,  or  by  including  in  the 
assessment  property  of  which  he  is  not  the  owner,  or  for  which 
he  is  not  liable  to  taxation,  is  by  an  application  to  the  assessors 
fer  an  abatement.'' 

It  seems  to  be  the  well-settled  rule  that,  when  the  law  has 
provided  boards  of  equalization  with  power  to  adjust  or  correct 
assessments,  parties  being  dissatisfied  with  the  assessment  of 
their  property  must  apply  to  them  in  the  first  instance  fur  re- 
lief, and  that  courts  of  equity  will  not  interfere  by  injunction 
to  restrain  an  irregular  or  illegal  assessment  until  such  relief 
has  been  sought  and  denied. 

In  Stanley  v.  Supervisors  of  Albany,  121  U.  8.  550,  the 
supreme  court  says:  ^'To  these  boards  of  revision,  by  whatever 
name  they  may  be  called,  the  citisen  must  apply  for  relief 
against  excessive  and  irregular  taxation  when  the  assessing 
officers  had  jurisdiction  to  assess  the  pro{)erty."  (See  High  on 
Injunctions,  3d  ed.,  486,  and  authorities  cited.) 

Courts  of  equity  are  very  reluctant  to  interfere  by  injunction 
with  the  collection  of  the  revenue  of  the  government,  and  will 
not  do  so  except  in  cases  when  the  party  has  no  proper  relief 
at  law.  The  plaintiff  having  returned  its  list  of  property  that 
it  did  own  for  taxation,  and  having  included  in  such  list  prop- 
erty that  it  did  not  own,  and  for  the  taxation  of  which  it  was 
not  liable,  according  to  the  well-settled  rule,  should  have  ap- 
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plied  to  the  board  of  equalisation  to  correct  said  list,  and  for 
relief  from  the  payment  of  the  taxes  of  which  it  now  oom- 
plains,  and,  having  failed  so  to  do,  it  is  not  entitled  to  the 
equitable  relief  prayed  for  in  its  complaint. 

It  is  conceded  by  the  appellant  that  its  bank  stock  was  sub- 
ject to  taxation,  provided  it  was  taxed  as  the  property  of  the 
individual  shareholders.  It  is  not  contended  that  any  unjust 
discrimination  as  between  this  bank  stock  and  other  moneyed 
capital  in  the  state  has  been  made  in  the  taxation  thereof.  It 
can  only  be  contended  that  the  assessment  was  illegal  in  that 
the  capital  stock  was  assessed  to  the  bank  instea<l  of  the  in- 
dividual shareholders.  To  correct  this  irregularity  it  was  the 
duty  of  plaintiff  to  apply  to  the  board  of  equalization.  (Meyer 
V,  RoHnMait^  78  Mo.  495;  Oteri  v.  ParhsTy  42  La.  Ann.  374; 
Board  v.  CaMe  Co.,  31  Pac  Bep.  268;  Mead  v.  Haines,  46 
N.  W.  Eep.  836.) 

We  think  no  error  has  been  shown  in  the  action  of  the 

court  below.    The  judgment  is  affirmed. 

Affirmed^ 
Db  Witt,  J.,  and  Hunt,  J.,  concur. 


HAGGIN,  Appellant,  v.  LORENZ,  Respondent. 

[Bnbmitted  February  6, 1895.    Decided  Febniwy  11, 1896.] 

SnoncDiT— DeMT^iyfion  of  land  in  oomftZalnt.— 'In  %  oomplainft  In  ejectokent  the 
particnUr  description  of  the  land  by  coarse*  and  digtanoee  muBt  control  the 
genenl  description  in  the  same  complaint  when  the  two  are  in  conflict. 
{Goodri^  Lumber  Co,  t.  I>a'vie»  18  Mont  76;  Largey  y.  Sedman,  8  Kont  857» 

cited.) 
SMMM^Amendment  o/rMorct.— After  Judgment  by  default  in  ejectment,  the  com- 
plaint wherein  failed  to  describe  any  land  in  the  possession  of  the  defendant, 
the  plaintiff  cannot  haye  the  complaint  and  Judgment  and  writ  of  restitution 
amended  by  inserting  a  description  of  another  piece  of  land,  and  stiU  hold  hia 
defiuilt  against  the  defendant.  {Schuttler  y.  King,  12  Mont.  148;  Barber  t. 
Brieeoe,  8  Mont.  214;  Foeter  t.  WHeon,  5  Mont.  68,  cited.) 

Appeal  from  Udrd  Judicial  District,  Deer  Lodge  C&imiy. 

Ejectment.  Judgment  by  default  for  the  plaintiff.  The 
defendant's  motion  to  recsiU  the  writ  of  restitution  was  granted 
by  Woody,  J.    AfiBrmed. 
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• 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 

This  is  another  appeal  in  the  same  case  as  that  reported  under 
the  above  title  in  13  Montana,  406.  On  the  former  appeal  we 
refused  to  reverse  the  order  of  the  district  court  denying  a 
motion  to  set  aside  the  de&ult  of  the  defendant  and  the  conse- 
quent judgment  in  favor  of  plaintiff.  For  a  statement  of  the 
case  up  to  the  time  of  the  remittitur  on  that  appeal,  see  the 
above  report. 

Upon  that  remittitur  being  filed  in  the  district  court,  a  writ 
of  restitution  was  issued,  and  defendant  was  thereby  dispos- 
sessed of  certain  premises.  It  was  then  discovered  that  the 
complaint  and  judgment  and'writ  did  not  describe  the  premises 
which  defendant  had  been  possessed  of,  and  from  which  the 
sheriff  had  by  the  writ  ejected  him.  Plaintiff  then  moved  for 
leave  to  amend  his  complaint  and  judgment  and  writ,  and 
defendant  moved  that  the  said  writ  of  restitution  be  recalled, 
and  that  he  be  put  back  into  the  possession  of  the  premises 
from  which  he  had  been  ejected  under  the  writ  The  plain- 
tiff's motion  was  denied,  and  the  defendant's  motion  was 
granted.     From  these  orders  the  plaintiff  appeals. 

The  complaint  sets  up  at  length  facts  by  reason  of  which  it 
is  alleged  that  the  Northern  Pacific  Railroad  Company  became 
the  owner  of  section  26,  township  5  north,  range  12  west. 
The  complaint  then  alleges  the  sale  and  conveyance  of  said 
section  26  by  said  railroad  company  to  the  plaintiff.  Then  the 
following  allegation  is  made  in  the  complaint: 

**  XL  But  plaintiff  says  that,  now,  so  it  is,  the  above-named 
defendant  on  or  about  the  1st  day  of  September,  A.  D.  1888, 
wrongfully  and  unlawfully,  and  without  the  consent  of  this 
plaintiff,  entered  into  and  upon  that  portion  of  said  southwest 
quarter  of  section  numbered  twenty-five  (26),  more  particu- 
larly described  as  follows,  to  wit:  Situate  in  Deer  Lodge  county, 
state  of  Montana,  b^inning  at  a  point  from  which  a  certain 
notification  stake  set  up  on  said  premises  bears  south  62  degrees 
west,  distant  four  hundred  (400)  feet  (said  notification  stake  is 
located  N.  30  degrees  66  minutes  W.  from  the  quarter  section 
corner,  between  sections  twenty-five  (26)  and  twenty-six  (26) 
in  the  township  and  range  aforesaid,  and  is  fourteen  hundred 
and  twenty-four  (1,424)  feet  distant  therefrom)  thence  N«  28 
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d^rees  R  700  feet;  thence  S.  sixty-two  d^reee  E.  800  feet; 
theDce  S.  28  degrees  W.  1,700  feet;  thence  N.  62  d^rees  W. 
800  feet;  theiice  N.  28  degrees  E.  1,000  feet  to  the  place  of 
beginningy  end  ousted  this  plaintiff  therefrom.'' 

It  is  observed  that  the  complaint  first  states  that  the  land 
demanded  is  a  portion  of  the  southwest  quarter  of  said  section 
26,  but  the  description  which  follows  by  metes  and  bounds  or 
courses  and  distances,  instead  of  locating  the  demanded  piece 
of  ground  in  section  26,  in  fact  locates  it  in  section  26.  This 
happens  by  reason  of  the  bearing  of  the  notification  stake  being 
given  as  from  the  quarter  section  corner  between  sections  26 
and  26,  whereas,  if  it  had  been  given  as  the  quarter  section 
oomer  between  sections  26  and  36,  the  alleged  demanded 
premises  would  have  been  in  section  26.  The  complaint^ 
judgment,  and  writ  of  restitution  were  all  alike  as  to  the  de- 
scription. The  fact  developed  on  the  motion  that  the  defend- 
ant  was  not  in  possession  of  any  portion  of  section  26,  but 
was  in  possession  of  a  portion  of  section  26,  and  that  the  sher- 
iff had  disposessed  him  from  section  26.  Then  the  motions 
by  both  plaintiff  and  defendant  were  made,  as  above  described. 


O.  B.  WinttM,  Wm.  aeaOm,  and  W.  W.  Dixm,  for  Appellant 

It  was  error  for  the  court  to  refuse  to  correct  the  mistake 
in  the  amended  oomplaint  and  judgment  and  writ  of  restitution. 
Tliere  was  suffident  in  the  record  to  show  the  mistake  and  to 
amend  by,  and  such  amendment  could  be  allowed  at  any  time. 
{Oomanehe  Jfm.  Oo.  v.  JRumletf^  1  Mont  201;  Leviston  v.  Swath 
83  Cal.  480;  BeaOy  v.  Dixm,  36  Cal.  619;  Buahndl  v.  Qooke 
etc.  Smelting  Oo.,  21  Pac.  Bep.  931;  Broom's  Legal  Maxims, 
636-43;  BranUd  v.  Pickett,  2  A.  E.  Marsh.  10;  12  Am.  Dec. 
360;  Hvbbea  v.  ForgarUe,  1  Hill,  167;  26  Am.  Dec.  163.) 
£ven  if  there  was  not  in  the  record  sufficient  to  amend  by,  the 
amendment  could  and  should  have  been  allowed  by  the  court 
upon  any  satisfactory  evidence  showing  the  mistake,  as  by  peti- 
tion, motion,  or  affidavits,  aside  from  what  appeared  in  the 
record  and  in  addition  thereto.  The  affidavits  in  this  case 
plainly  showed  the  mistake,  and  it  was  not  denied  by  the 
respondent  (See  Code  Civ.  Proc.,  §§  116,  119;  Freeman  on 
Judgments,  f  72;  Keene  v.  We&A,  8  Mont.  306;  Barber  v. 
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JBriiooe,  9  Mont  341;  Maihescm  v.  OrcMt,  2  How.  279;  JSoiw- 
9ett  y.  Boyle,  45  Cal.  64;  Doane  v.  Olmn,  1  Col.  465;  Bew  y. 
Barker,  2  Cow.  408;  14  Am.  Dec  513;  Kennedy  v.  Knighi,  21 
Wis.  340;  94  Am.  Dec  543.)  The  weight  of  authority  is  that 
an  amendment  to  a  judgment  may  be  baaed  on  any  satisfactory 
evidence.    (12  Am.  &  Eng.  Ency.  of  Law,  123.) 

Edward  Schamtkow,  for  Respondent. 

If  a  writ  of  possession  be  improperly  issued  or  ezeoated 
the  oonrt  granting  it  can,  on  summary  motion,  set  aside  the 
verdict  and  restore  the  possession.  (Sedgwick  and  Wait's 
Trial  of  Title  to  Land,  §  575;  Freeman  ou  Executions,  §  476; 
Banner  v.  Beatty,  16  Cal.  157;  Mayo  v.  Sprout,  46  Cal.  99.) 
The  words  of  particular  description  will  always  control  the 
more  general  terms  of  description,  and  this  rule  should  be 
applied  to  a  pleading.  (Sedgwick  and  Wait's  Trial  of  Title 
to  Land,  {  458.)  It  is  a  dangerous  precedent  to  allow  any 
material  amendment  of  the  complaint  where  a  default  has  been 
made.  {JSohuUler  y.  King,  12  Mont.  159;  Barber  v.  Bruooe,  8 
Mont.  219.)  After  a  default  no  amendment  of  the  complaint 
can  be  made  without  serving  on  the  defendant  who  had  de- 
faulted, so  as  to  give  him  an  opportunity  to  defend  to  the  com- 
plaint. {Reinhowi  v.  Lugo,  86  Cal.  399;  ITumpmm  ▼•  Johnson, 
60  Cal.  294.)  After  final  judgment,  an  amendment  to  the 
complaint  cannot  be  allowed*  {Kirby  v.  Superior  Court,  68 
Cal.  606.) 

De  Witt,  J. — ^The  facts  set  out  in  the  statement  preced- 
ing this  opinion  all  appeared  upon  the  hearing  of  the  motions 
by  the  district  court.  It  may  also  be  conceded  that  it  fully 
appeared  that  all  parties  to  the  litigation  understood  that  the 
same  was  in  reference  to  the  ground  actually  occupied  by  the 
defendant  in  said  section  25;  also  that  it  was  first  discovered 
that  the  complaint  and  judgment  described  ground  in  section 
26  after  the  writ  of  restitution  had  been  issued.  But  we  are  of 
opinion  that  we  cannot  decide  this  appeal  upon  what  the  par- 
ties understood  was  the  description  of  the  premises  in  the  com- 
plaint.   We  think  that  we  should  examine  that  description  ss 
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The  plaintiff  contends  that  the  complaint  fairly  shows  that 
the  ground  described  and  sought  to  be  recovered  was  in  fact  in 
section  25.  This  we  cannot  concede.  The  parcel  is  described 
in  the  first  place  as  a  portion  of  the  southwest  quarter  of  sec- 
tion 26,  but  the  description  at  once  goes  on  to  say,  ''more 
particularly  described  as  follows  to  wif :  and  then  comes  a  sur- 
veyor's accurate  and  technical  description  by  courses  in  minutes 
and  seconds^  and  by  distances  in  feet*  This  description  places 
the  ground  wholly  and  clearly  out  of  section  25,  and  as  wholly 
and  dearly  in  section  26.  Such  particular  description  as  the 
latter  must  control  the  general  description  which  precedes  it. 
{Ooodrieh  Limber  Co.  v.  Davie,  13  Mout.  76;  Largey  v.  Sed^ 
man,  3  Mont,  367. 

Then  we  have  this  situation:  the  complaint  and  judgment 
and  writ  describe  one  piece  of  land,  and  the  plaintifi^  after  the 
default  of  the  defendant,  wishes  to  amend  these  records  by 
inserting  a  description  of  another  piece  of  land.  This  is  cer- 
tainly a  material  amendment.  We  think  that  we  need  not 
stop  to  fortify  this  statement  by  argument  or  by  authorities. 
The  plaintiff  wishes  to  make  this  material  amendment  and 
still  hold  his  default  against  the  defendant.  When  the  defend- 
ant got  into  default  plaintiff  was  asking  possession  of  a  piece 
of  ground  in  section  26.  Now,  by  seeking  to  amend,  plaintiff 
wants  a  piece  of  ground  in  section  25,  and  this  without  an 
opportunity  for  defendant  to  answer.  Defendant  had  no  oc- 
casion to  defend  against  plaintiff's  demands  for  the  land  in 
section  26,  for  defendant  did  not  occupy  or  claim  any  land  in 
section  26.  But,  when  plaintiff  wishes  to  change  his  pleading 
and  judgment  to  cover  land  in  section  25,  then  the  defendant 
is  materially  affected  as  to  a  right  upon  which  he  has  never 
had  an  opportunity  to  be  heard,  and  as  to  which  he  has  never 
defaulted.  We  base  this  line  of  reasoning,  of  course,  upon  our 
decision  at  the  commencement  of  this  opinion,  that  the  particu- 
lar description  controls  the  general  in  the  complaint.  Such  a 
material  change  as  this  cannot  be  made  after  default.  This 
court  said  in  SchutUer  v.  King  (a  portion  of  the  decision  in 
which  the  whole  court  agreed)  as  follows:  '*It  is  proper  to 
note,  also,  that  we  think  it  a  dangerous  precedent  to  allow  any 
material  amendment  of  the  complaint  where  default  is  made, 
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and  enter  judgment  without  fhrther  servioei  aooording  to  audi 
amendment.  (Code  Civ.  Proo.,  SS  241, 246/'  See,  also,  J?ar- 
hour  V.  BrtBcae,  8  Mont.  214;  Foiler  ▼.  WUwn,  6  Mont.  S3.) 

We  are  of  opinion  that  to  allow  such  an  amendment,  as  was 
proposed  to  be  made  in  this  case,  would  be  wholly  wrong.  It 
would  open  the  waj  to  allowing  a  plaintiff  to  bring  a  defend- 
ant  into  court  to  answer  one  cause  of  action,  and,  if  he  got  the 
defendant  into  a  defiiult,  then  to  prove  a  wholly  different  cause 
of  action  against  him.  It  is  true,  perhaps,  that  the  matter  of 
description  in  this  case  was  a  clerical  error,  but  it  was  a  sub- 
stantial and  matetial  one.  It  went  to  the  very  anchorage  of 
the  whole  description.  It  was  quite  as  apparent  in  Fader  v. 
WiUon^  miprcLf  that  the  error  was  a  clerical  one;  yet  in  that 
case  the  court  would  not  allow  a  judgment  by  default  in  gect- 
ment  to  stand,  which  gave  to  the  plain tiflP  premises  ''easterly^ 
from  a  certain  point,  when  in  his  complaint  he  had  demanded 
premises  ''  westerly''  from  said  point 

We  have  not  the  slightest  hesitation  in  affirming  that  the 
district  court  was  wholly  right  in  denying  the  application  to 
amend  the  complaint,  the  judgment  and  the  writ  of  restitution, 
and  in  recalling  the  writ  of  restitution. 

It  did  not  appear  anywhere  in  the  case  that  the  plaintiff 
requested  to  make  his  amendments  upon  allowing  the  defend- 
ant to  come  in  and  answer  thereto.    The  orders  of  the  district 

oourt  are  affirmed. 

AfintMdL 
Pembsbtof,  C.  J.|  and  Hunt,  J.,  oonoar. 
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23   68  ING  COMPANY  et  al.,  Appellants. 
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ZiJ?}  [Sabndtted  Vebriury  6, 188S.    Dwided  Ydbmary  U,  1896.] 

Avniir— QumMoim  qf  migkimwy  of  avkbiiM.— Whart  thwe  is  no  bUl  of  exeep- 
ttoni  in  th«  record,  nor  motion  for  %  n«w  trial,  And  no  order  denying  sneh  a 
motion,  ftn  alleged  error  of  the  IniofBolenoy  of  the  erldenoe  to  sueuiu  the 
finding  of  the  Jury  and  oonrt  will  not  be  oonaidered.  {Porter  t.  Clarke  < 
Kont.  946;  Aidar  Qvkh  Miming  Co.  t.  Hayts,  6  Mont.  83.  cited.)  It  is  pra- 
•nmed  in  inch  case  that  the  CTidenoe  aapporta  the  flndingH  and  judgment,  and 
that  the  instmotions  were  baaed  upon  testimony  in  the  case.  (Broadwttfer  r. 
INsAardi,  4  Mont.  80;  FrinoeUm  Min.  Go.  ▼.  Finl  NaL  Bank.  7  M<Mit.  680; 
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XosteyT.  ibofjfcy,  4MoBi.457;  JforM  t. /Stoon,  S  Hont.  806;  2ImBt.  2lMB,t 
Xbnt.  19;  BUufk  y.  Slocib,  6  Mont  U,  eiled.) 
Watia  Biobt»— 2Va9ur/6r  of  inUrttt  if»  ioat«r  ditoA.— A  water  right  k  appurt*- 
DADt  to  th«  land  upon  which  it  ia  tiaed,  and,  onlaai  abandonment  ia  prored,  a 
transfer  of  land  wltti  Iti  apporteoanoea  oony^ja  the  intereat  of  the  grantor  in 
any  ditch  or  water  right  neoeasary  to  the  nae  and  enjoyment  of  the  land. 
{TSieker  t.  JatuB,  8  Mont  295;  SweeOand  t.  OUen,  11  Mont  97,  eited.) 

Appeal  from  lifth  Judicial  Didrid,  J^enon  Cbunty. 

Action  to  determine  water  rights.  Judgment  for  the  de- 
fendants below  was  rendered  bj  Galbbaith^  J.    Affirmed. 

Toole  &  Wallaoef  and  M.  BuUardf  for  Appellant, 

Wade  Jt  BarrowBf  for  Bespondent. 

Hunt,  J. — ^The  plaintiff  sued  the  defendant,  the  Murray 
Placer  Mining  Company,  and  sixteen  others,  to  determine  the 
right  to  the  use  of  certain  waters  of  Beaver  creek,  Jefiferson 
county,  and  to  have  established,  by  decree,  the  relative  rights 
of  all  parties  to  the  suit  to  the  use  of  said  waters.  Separate 
answers  claiming  appropriations  and  use  were  made  by  the 
defendants  Davis,  Thompson,  and  Julia  Reynolds.  The  de- 
fendants, Samuel  T.  Hauser,  Anton  M.  Holter,  John  Murray, 
and  H.  D.  Hauser,  jointly  answered,  denying  plaintiff's  appro- 
priations at  the  dates  alleged  in  his  complaint,  and  the  priority 
of  the  same  over  their  rights,  and  setting  up  prior  rights  in 
certain  of  themselves. 

Special  issues  were  submitted  to  a  jury,  and  fifty-nine  ques- 
tions answered  by  them.  The  court  revised  these  findings, 
made  certain  modifications,  and  afterwards  entered  a  decree 
establishing  the  respective  rights  of  all  parties. 

Upon  May  23,  1892,  the  appellant  filed  its  statement  on 
appeal,  which  was  afterwards,  on  the  18th  of  July,  settled  as 
correct.  There  appears  in  the  record,  between  the  conclusion 
of  the  testimony  of  a  witness  and  the  instructions  of  the  court 
to  the  jury,  a  '^ specification  of  errors,'^  in  which  are  recited  the 
particulars  wherein  the  evidence  is  claimed  to  be  '^  insufficient 
to  sustain  the  findings  of  the  jury  and  the  modifications  thereof 
by  the  court,  and  the  decree  of  the  court,''  so  far  as  the  same 
relate  to  certain  ditches  belonging  to  certain  of  the  defendants. 

The  appeal  in  the  case  is  from  the  judgment  in  favor  of 
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defendants  Davis,  Thompson,  and  Jnlia  Beynolds,  adjudging 
that  said  defendants  are  entitled  to  the  use  of  certain  of  the 
waters  of  Beaver  creek  prior  in  time  to  the  right  and  ap« 
propriation  of  the  appellant  There  is  no  bill  of  exceptions  in 
the  record,  no  motion  for  a  new  trial,  and  no  order  denying 
such  a  motion;  it  is,  therefore,  impossible  for  the  court  to  con- 
sider the  alleged  error  of  insufficiency  of  the  evidence  to  sus- 
tain the  findings  of  the  jury  and  court.  {Porter  v.  Clark,  6 
Mout.  246;  Alder  Qvkh  Om.  Co.  v.  HaytB,  6  Mont.  32.) 

Appellant,  in  its  brief,  makes  a  point  against  oral  transfers 
of  ditches  and  water  rights;  but,  there  being  nothing  properly 
before  the  court  to  show  that  there  were  any  such  oral  transfers, 
independent  of  a  transfer  of  the  land  to  which  the  water  was 
appurtenant,  it  is  unnecessary  to  pass  upon  the  question  raised. 
That  a  water  right  is  appurtenant  to  the  land  upon  whidi  it  is 
used,  and,  unless  abandonment  is  proved,  that  a  transfer  of 
land  with  its  appurtenances,  conveys  the  interest  of  the  gran- 
tor in  any  ditch  or  water  right  necessary  to  the  use  and  enjoy- 
ment of  the  land,  has  been  decided  by  this  court.  {Tucker  v. 
Jmee,  8  Mont  225;  SweMand  v.  OUoa,  11  Mont  27.) 

The  only  other  point  made  by  the  appellant  is,  that  the 
respondents,  Davis  and  Thompson,  should  exhaust  their  prior 
claim  to  the  waters  of  Beaver  creek  from  the  three  hundred 
inches  ^  arising  in  the  bed  of  the  stream  below  the  head  of  the 
appellant's  ditch,  and  above  the  head  of  the  ditch  of  said 
respondents."  This  cannot  be  considered  in  the  absence  of  a 
motion  for  a  new  trial.  See  authorities  above  cited.  It  is 
presumed  that  the  evidence  supports  the  findings  and  judg- 
ment,  and  that  the  instructions  were  based  upon  testimony  in 
the  case.  {BroadwaUr  v.  Biehard^^  4  Mont  80;  Mining  Com- 
pany V.  Fird  National  Bank,  7  Mont  630;  Lockey  v.  Hordq, 
4  Mont.  467;  iforse  v.  Swan,  2  Mont  306;  Twell  v.  IMl,  6 
Mont  19;  Blaok  v.  Blacky  6  Mout  16.  The  complaint  sop- 
ports  the  judgment,  and  the  findings  are  consistent  therewith. 
{ChumoMcro  v.  Viall,  3  Mont  376.) 

The  judgment  is  therefore  affirmed. 

AffirfMd% 

Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 
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APPSUiAliTy  V.  DYER,  OOUKTY    TBEASUBEBy 

Bebpondent. 

IBnbmitted  Ibbmary  U.  180S.   Deddtd  Febnuury  18, 1805.] 

Vaxboviz.  Baux— IfiffolMfioy— JE7it(ea6te  Mto^r.— Beetton  8Ma  of  Hm  BeTisad 
Btototet  of  tha  United  Statei,  which  reqairw  the  ftieeti  of  tn  infolTent 
mftioiial  beak  to  be  ntobly  dieiribnted  imong  the  oreditoni,  end  fortddding 
any  pieferenoei  to  be  gfTon  or  raHared,  doee  not  interfiire  with  the  equitable 
right  of  a  debtor  of  the  bank  to  let  off  egainat  hia  indebtedneet  the  amount  of 
a  elaim  he  bolda  agalnat  the  bank,  and  whether  or  not  Ua  indebtedneie  to  the 
bank  haa  aotnally  matniad  at  the  ttmad  the  baak'a  iniolfMMj  ii  immaterial. 

Appeal  from  Siaih  Judicial  Dutriat,  Park  (hunty. 

Appucahon  for  a  writ  of  mandamut  to  compel  the  pay- 
ment bj  the  defendant  of  a  oertain  oouoty  warrant  Judg- 
ment  was  rendered  for  the  defendant  by  Henby,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
The  appellant,  who  is  the  receiver  of  the  Livingston  Na- 
tional Bank,  an  insolvent  corporation,  applied  to  the  district 
court  for  a  writ  of  mandamus  to  require  the  defendant,  Vho  is 
treasurer  of  Park  county,  to  pay  a  certain  county  warrant 
owned  and  held  by  said  bank  at  the  time  it  became  insolvent 
and  was  placed  in  the  hands  of  the  receiver.  The  bank  sus- 
pended and  became  insolvent  on  the  seventh  day  of  July, 
1893.  Upon  the  filing  of  appellant's  petition  the  court  issued 
an  alternative  writ  to  the  defendant  to  show  cause  why  a  per- 
amptory  writ  should  not  issue.  Ou  return  of  the  order  to 
show  cause  the  defendant  filed  hb  answer,  setting  forth,  in 
aubstance,  that  prior  to  said  seventh  day  of  July,  1893,  on 
which  day  the  said  bank  became  insolvent,  he  had  as  such 
treasurer  deposited  in  said  bank  the  funds  of  said  county, 
amounting  in  the  aggregate  to  the  sum  of  seven  thousand  five 
hundred  dollars  and  thirty-eight  cents.  That  prior  to  said 
day  said  bank  had,  at  the  request  of  defendant,  paid  fifteen 
hundred  and  seventy-five  dollars  for  interest  coupons  taken 
from  the  bonds  of  said  county.  That,  at  the  time  appellant 
was  appointed  receiver  of  said  bank,  said  sum  had  not  been 
charged  to  the  account  of  defendant;  that,  after  appellant  had 
been  appointed  receiver  of  said  bank,  he  charged  the  amount 
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paid  for  said  ooapoDS  to  the  defendant  and  deducted  the  same 
with  commission  from  his  account,  leaving  aa  a  balance  due 
the  defendant  the  sum  of  five  thousand   nine  hundred  and 
twenty-one  dollars  and  fortj-siz  cents;  that  said  sum  paid  for 
said  coupons  was  claimed  and  allowed  aa  an  offset  against  the 
amount  dae  the  county;  that  he  did  not  know  that  the  bank 
was  the  owner  of  the  county  warrant  in  suit  until  it  waa  pre- 
sented for  payment  by  appellant;   that  on  the  twenty-ninth 
day  of  November,  1893,  in  accordance  with  the  statutes  of  the 
state  in  such  cases,  he  called  for  certain  warrants  for  paymait, 
among  which  waa  the  warrant  in  controversy;  that  the  same 
was  presented  by  the  appellant  for  payment  as  the  property  of 
said  bank;  that  thereupon  defendant  refused  to  pay  the  same^ 
claiming  an  ofiset  by  reason  of  the  funds  of  said  county  de- 
posited in  said  bank,  but  agreed  to  allow  the  applicant  to  offiet 
aaid  warrant  against  said  deposit,  which  offer  the  appellant 
refused.    Upon  the  showing  by  defendant  the  court  denied 
appellant's  prayer  for  a  peremptory  writ  of  mandamiui,  and 
entered  judgment  for  the  defendant  for  costs. 
From  this  judgment  this  appeal  is  prosecuted. 

E.  C.  Day,  for  Appellant. 

In  the  case  at  bar  the  setoff  claimti  does  not  come  within 
the  definition  of  a  lq;al  setoff  or  counterclaim  (Code  Civ. 
Proc.,  §  90),  since  it  is  not  a  cause  of  action  arising  out  of  or 
connected  with  the  transaction  set  forth  in  the  complaint. 
The  cause  of  action  set  forth  is  a  promise  by  the  county  of 
Park  to  pay  the  bank.  The  setoff  claimed  is  on  a  promise  by 
the  bank  to  pay  H.  W.  Dyer.  It  may  be  daimed  that  the 
deposit  having  been  made  in  the  name  of  **  H.  W.  Dyer, 
County  Treasurer,''  indicated  to  the  bank  that  the  funds  be- 
longed to  the  county.  However  that  may  be,  the  evidence 
shows  that  these  funds  were  subject  to  the  check  of  H.  W. 
Dyer,  without  reference  to  the  county's  needs  or  orders,  and 
that  the  funds  were  there  for  Dyer's  convenience  alone.  While 
perhaps  the  county  might,  under  certain  circumstances,  sue  fi>r 
these  funds,  it  has  not  done  so  in  this  instance,  and  this  de- 
fense is  made  purely  for  the  personal  benefit  of  the  treasurer 
and  his  bondsmen  without  any  order  from  the  county.     Tha 
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ooantj  oould  not  and  has  not  rocognisBed  this  disposition  of  its 
funds.  {County  v.  MoChrmick,  4  Mont  115.)  A  debt  due  to 
an  officer  in  his  private  oapacitj  is  not  a  proper  setoff  to  a 
claim  against  him  for  money  received  by  him  in  his  official 
capacity.  (PreweU  v.  JtfaraA,  1  Stew.  i&  P.  17;  Harper  v. 
Howard^  3  Ala.  264;  (hmmontoeaah  v.  Rhodes^  T.  B.  Mon. 
318;  Qmmr%  v.  Pierce,  72  N.  C.  181;  United  States  v.  Pren- 
tiee,  6  McLean,  65.)  Again,  this  is  an  action  against  a  re* 
ceiver  of  a  national  bank,  and  the  rights  of  the  parties  become 
fixed  as  of  the  date  of  its  insolvency,  and  this  setoff  could  not 
be  allowed  at  law  because  the  plaintiff's  demand  was  not  then 
dae,  the  warrant  not  then  having  been  called.  (Scott  v.  Arm^ 
strong,  146  U.  S.  499.)  Nor  can  the  claim  in  controversy  be 
the  subject  of  an  equitable  setoff.  There  are  here  no  mutual 
debts  or  credits,  such  as  form  the  basis  of  the  jurisdiction  of 
equity.  (Story's  Equity  Jurisprudence,  §  1436;  and  see  Mun* 
ger  v.  Albany  NaL  Bank,  85  N.  Y.  590;  Town  of  WalUngford 
y.  Hall,  46  Conn.  360.)  Neither  are  the  transactions  such 
as  to  raise  the  presumption  of  an  agreement  for  setoff,  and 
the  fact  that  the  bank  is  insolvent  is  not  alone  sufficient  as  a 
basis  for  equitable  jurisdiction.  (See  ScoU  v.  Armstrong,  supra; 
Blount  V.  Windley,  96  U.  S.  173.)  But,  assuming  that  the 
insolvency  of  the  bank  is  sufficient  to  invoke  the  equitable 
jurisdiction, ''  where  the  equities  are  equal,  the  law  prevails,'^ 
and  a  court  of  equity  will  not  permit  a  setoff  in  such  cases,  if 
it  is  not  allowable  at  law. 

OampbeU  &  Stark,  for  Respondent. 

The  money  in  the  bank,  being  deposited  in  the  name  of  the 
respondent,  as  county  treasurer,  was  notice  to  the  officers  and 
the  receiver  of  the  insolvent  bank  that  the  same  was  county 
funds;  and  the  county  would  have  the  right  to  claim  the  fund 
and  recover  the  same  from  such  receiver,  as  against  the  re- 
spondent in  this  action.  (  Wo^e  v.  State,  79  Ala.  201;  68  Am. 
Rep«  690;  Taylor  County  v.  Standley,  79  Iowa,  666;  Burtnett 
T.  Bank  of  Corunna,  38  Mich.  630;  Penk  v.  EtlicoU,  30  Eans. 
156.)  If  the  county  could  claim  the  fund  the  officer  who  is 
the  trustee  for  the  fund  could  certainly  claim  it  for  the  benefit 
of  the  oounty,  wlien  action  is  brought  against  him  to  oompel 
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him  to  pay  moneys  beloAging  to  the  conntyi  over  which  he  is 
trustee.  The  insoIveDoy  of  the  bank  gives  the  respondent 
an  equitable  setoff.  (See  Yardley  v.  Clothier,  49  Fed.  Rep. 
337;  61  Fed.  Rep.  606.)  *'  Natural  justice  would  seem  to  re- 
quire that  when  the  transaction  is  such  as  to  raise  the  pre- 
sumption of  an  agreement  for  a  setoff  it  should  be  held  that 
the  equity  that  this  should  be  done  is  superior  to  any  subse- 
quent equity  not  arising  out  of  a  purchase  for  value  withoat 
notice.*'  {Soott  v.  ArtMtrong,  wpra;  Bmiih  v.  FetUm,  43  N.  Y. 
419.) 

PehbertoiTi  C.  J.— The  court  below  evidently  held  that 
the  defendant  under  the  pleadings  and  evidence  was  entiUed 
in  equity  to  offiet  the  appellant's  demand  against  the  bank's 
indebtedness  to  the  county.  The  appellant  contends  that  suoh 
holding  is  error.  He  insists  that  by  allowing  the  oflbet  an 
unauthorised  preference  was  given  to  the  defeudanty  whidi  he 
claims  is  prohibited  by  section  6242  of  the  National  Bank 
Law.    This  section  is  as  follows: 

<<S£C.  6242.  All  transfers  of  the  notes,  bonds,  bills  of 
exchange  or  other  evidences  of  debt  owing  to  any  national 
banking  association,  or  of  deposits  to  its  credit;  all  assignments 
of  mortgages,  sureties  on  real  estate,  or  of  judgments  or  decrees 
in  its  favor;  all  deposits  of  money,  bullion,  or  other  valuable 
thing  for  its  use,  or  for  the  use  of  any  of  its  shareholders  or 
creditors;  and  all  payments  of  money  to  either,  made  after  the 
commission  of  an  act  of  insolvency,  or  in  contemplation  thereof, 
made  with  a  view  to  prevent  the  application  of  its  assets  in 
the  manner  prescribed  by  this  chapter,  or  with  a  view  to  the 
preference  of  one  creditor  to  another,  except  in  payment  of  its 
circulating  notes,  shall  be  utterly  null  and  void;  and  no  attach- 
ment, injunction  or  execution,  shall  be  issued  against  such 
association  or  its  property  before  final  judgment  in  any  suit, 
action  or  proceeding,  in  any  state,  county,  or  municipal  court." 

In  SooUv.  Armdrong,  146  U.S.  499,  Mr.  Chief  Justice  Fuller, 
construing  this  statute  in  acase  similar  to  the  one  under  consider- 
ation, says:  ''The  argument  is  that  these  sections  by  implication 
forbid  this  setoff,  because  they  require  that,  after  the  redemption 
of  the  circulating  notes  has  been  fully  provided  for,  the  assets 
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•hall  be  ratablj  distributed  among  the  orediton,  and  that  no 
preferences  given  or  suflered,  in  contemplation  of  or  after  com- 
mitting the  act  of  insolveucj,  shall  stand.  And  it  is  insisted 
that  the  assets  of  the  bank  existing  at  the  time  of  the  act 
of  insolvency  include  all  its  property  without  regard  to  any 
existing  liens  thereon  or  seto&  thereto.  We  do  not  fegard 
this  position  as  tenable.  Undoubtedly,  any  disposition  by  a 
'national  bank,  being  insolvent  or  in  contemplation  of  insol- 
vency, of  its  choses  in  action,  securities  or  other  assets,  made 
to  prevent  their  application  to  the  payment  of  its  circulating 
notes,  or  to  prefer  one  creditor  to  another,  is  forbidden;  but 
liens,  equities  or  rights  arising  by  express  agreement,  or  implied 
from  the  nature  of  the  dealings  between  the  parties,  or  by 
operation  of  law,  prior  to  insolvency  and  not  in  contemplation 
thereof,  are  not  invalidated.  The  provisions  of  the  act  are 
not  directed  against  all  liens,  securities,  pledges  or  equities, 
whereby  one  creditor  may  obtain  a  greater  payment  than 
another,  but  against  those  given  or  arising  after  or  in  contem- 
plation of  insolvency.  Where  a  setoff  is  otherwise  valid  it 
is  not  perceived  how  its  allowance  can  be  considered  a  prefer- 
ence, and  it  is  clear  that  it  is  only  the  balance,  if  any,  after  the 
setoff  18  deducted  which  can  justly  be  held  to  form  part  of 
the  assets  of  the  insolvent.  The  requirement  as  to  ratable 
dividends  is  to  make  them  from  what  belongs  to  the  bank, 
and  that  which  at  the  time  of  the  insolvency  belongs  of  right 
to  the  debtor  does  not  belong  to  the  bank.'' 

While  the  case  just  cited  was  pending  in  the  circuit  court  of 
appeals  for  the  sixth  circuit  the  court  certified  to  the  supreme 
court  for  instructions  as  to  the  proper  decision  thereof,  among 
others,  this  question:  ^'1.  Where  a  national  bank  becomes 
insolvent  and  its  assets  pass  into  the  hands  of  a  receiver 
appointed  by  the  comptroller  of  the  currency,  can  a  debtor  of 
the  bank  set  off  against  his  indebtedness  the  amount  of  a  claim 
he  holds  against  the  bank,  supposing  the  debt  due  from  the 
bank  to  have  been  payable  at  the  time  of  its  suspension,  but 
that  due  to  it  to  have  been  payable  at  a  time  subsequent 
thereto''?  The  supreme  court  answered  this  question  in  the 
affirmative. 

In  Yardfey  v.  Oolhier,  49  Fed.  Sep.  337;  61  Fed.  Rep.  606, 
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the  ooart  holds  that:  ^'A  depoeitor  in  an  insolvent  bank,  who 
had  indorsed  a  note  that  was  sabsequently  discounted  by  said 
bank|  can,  in  a  suit  bj  the  bank  to  recover  the  amoant  of  the 
note,  set  off  his  deposit  against  this  amount,  when  the  note 
matured  after  the  insolvency  of  the  bank.'' 

In  this  case  the  court  further  says:  ^'The  doctrine  of  setoff 
is  founded  on  the  principles  of  equity,  and,  within  certain 
limits,  is  universally  recognized  and  applied.  Where  parties* 
dealing  together  become  mutually  indebted,  the  balance  appear- 
ing on  th^r  accounts  is,  generally,  alone  recoverable.  Well 
defined  and  easy  of  comprehension  as  the  doctrine  is,  however, 
its  application  to  the  varying  state  of  facts  which  arise  is 
attended  with  the  same  degree  of  difBculty  that  attends  the  ad* 
ministration  of  other  plain  legal  principles,  under  unusual  cir- 
cumstances* In  the  distribution  of  insolvents'  assets,  wh^her 
under  voluntary  trusts  for  creditors,  insolvent  laws,  in  bank- 
ruptcy, or  proceedings  on  decedents'  estates,  its  application 
has  frequently  been  resisted  on  the  ground  that  its  allowance 
would  create  preference  among  creditors.  To  enter  upon  an 
examination  of  the  questions  raised  and  the  distinctions  drawn 
would  be  unprofitable.  It  is  su£Scient  to  say  that  in  every 
instance  in  which  this  objection  has  been  made  (in  the  absence 
of  controlling  statutory  provision)  where  the  proposed  setoff 
was  due  when  the  creditors'  rights  attached,  the  courts  have 
overruled  it,  whether  the  defendant's  debt,  in  suit,  was  due  at 
the  time  or  matured  subsequently." 

In  Van  Wagoner  v.  Paterwm  O.  L.  Cb.,  23  N.  J.  L.  28S, 
the  court,  discussing  the  doctrine  of  equitable  setoff,  say:  ^I 
am  of  opinion,  both  upon  principle  and  authority,  that  the 
debtor  of  an  insolvent  corporation  loses  none  of  his  rights  by 
the  act  of  insolvency;  that  he  has  the  same  eqnitable  right  of 
setoff  against  the  receiver  that  he  had  against  the  corporation 
at  the  time  of  insolvency,  and,  consequently,  that  the  debtor 
of  a  bank,  whether  his  indebtedness  has  actually  accrued  or 
not  at  the  time  of  insolvency,  may  in  equity  set  off  agaiust  his 
debt  either  a  deposit  in  the  bank  or  the  bills  of  tlie  bank  bona 
fide  received  by  him  before  the  failure  occurred.  It  is  said  tlie 
object  of  the  act  is  to  do  equal  justice  to  the  creditors,  and  that 
equality  is  equity.    But  equality  of  what,  and  among  whom? 
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dearly  of  the  assets  of  the  bank,  among  the  erediton  of  the 
bank.  In  cases  of  CFOss-indebteduess  the  assets  of  the  bank 
consist  only  of  the  balance  of  the  accounts;  that  is,  all  the  fand 
which  the  bank  itself  would  Jiave  to  satisfy  its  creditors  in 
case  no  receiver  had  been  appointed.  And  there  is  no  equality, 
and  no  equity,  in  putting  a  debtor  of  the  bank,  who  has  a  just 
and  legal  setofi*  against  the  corporation,  in  a  worse  position 
and  the  creditors  m  a  better  position  by  the  bank's  failure  and 
the  appointment  of  a  receiver/'  YardUy  v.  CbtJUer,  tupra,  is 
cited  as  authority  in  8oaU  v.  Armstrong,  mipra,  and  is  evidently 
in  harmony  therewith. 

In  view  of  these  authorities  we  are  unable  to  see  how  the 
defendant  could  be  placed  in  a  worse  position  and  the  credit- 
ors in  a  better  one  by  the  bank's  insolvency  and  the  appoint- 
ment of  a  receiver.  If  the  bank  had  not  failed  and  was  now 
prosecuting  this  suit  it  would  be  hardly  claimed  that  the  de- 
fendant could  not  offset  this  claim.  The  appellant  claims  that 
the  warrant  in  suit  was  not  due  at  the  time  the  bank  became 
insolvent,  because  it  had  not  been  called  for  payment.  Under 
the  authorities  cited  we  think  this  contention  of  little  impor- 
tance. But  we  are  not  satisfied  that  it  is  true  that  the  warrant 
was  not  then  due.  The  warrant  is  dated  May  31, 1893,  and 
there  is  no  time  specified  when  it  is  payable.  It  is  indorsed 
"Presented  and  registered  Juue  10,  1893.  Not  paid  for  want 
of  funds."  But  did  the  fact  that  the  treasurer  had  no  funds 
to  pay  it  with  at  the  date  of  its  issue  or  presentation  prevent 
its  maturing  until  called  for  payment  after  fuuds  had  accrued 
to  pay  it  with? 

The  evidence  in  the  case  shows  that  the  officers  of  the  bank 
knew  this  deposit  was  county  money,  .placed  in  the  bank  for 
the  sole  purpose  of  paying  the  indebtedness  of  the  county  by 
the  defendant  as  treasurer.  And  the  circumstances  of  the  case 
are  such  that  the  bank  understood  that,  wlien  the  treasurer 
should  seek  to  settle  this  account  with  it,  either  would  have 
the  right  to  claim  credit  for  any  cross-indebtedness  that  might 
exist.  We  think  the  facts  and  circumstances  of  this  case  are 
sufficient  to  establish  the  right  to  the  equitable  setoff  claimed 
by  defendant. 

In  this  holding  we  do  not  intend  to  be  understood  as  in  any 
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manner  iotimatiog  that  by  the  action  of  the  oonnty  oonmue- 
aionersy  as  shown  by  the  evidence,  in  treating  this  deposit  hj 
the  treasurer  as  cash  on  hand,  the  defendant  would  be  in 
any  way  relieved  from  liability  as  treasurer  of  said  county,  if 
loss  should  result  by  the  insolvency  of  the  bank. 
The  judgment  of  the  court  is  aflSrmed. 

De  Wut,  J.,  and  S,ust,  J.,  concur. 
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OMtenomAXi^ Review  of  appointmetd  of  receiver  of  corporation,— In  reTiewing  tbe 
appointment  of  a  receiver  of  *  oorporstion  on  writ  of  eerUorari^  the  inquiry 
ifl  limited  simply  to  the  qaestion  whether  nnder  the  facts,  as  recited,  the  oourt 
had  Jurisdiction  to  make  the  appointment,  and  the  question  of  the  court's  dis- 
cretion in  so  doing  does  not  come  under  consideration.  (SiaU  ▼•  Jud^e  qf 
Second  Judicial  District  Cowri,  10  Mont.  401.  cited.) 

BMOEivMMr-Jurisdiction  of  court  of  equity  to  appoint  pendente  2tte.~In  the  case 
at  bar  four  shareholders  of  two  small  corporations,  which  were  paying  hsad- 
Bome  dividends,  got  control  of  the  majority  of  the  stock,  elected  their  own 
officers,  pocketed  the  dividends,  kept  false  books  to  deoeiTe  the  ahareholdeni 
and  preteuded  to  buy  for  the  corporations  a  worthless  franchise  for  which  they 
mortgaged  all  the  property  of  the  corporations,  for  the  purpose  of  having  the 
mortgage  foreclosed,  and  the  property  of  the  corporations  wiped  ont.  An  a^ 
tion  was  brought  by  the  minority  stockholders  against  the  corporations.  Join* 
ing  as  defendants  therein  the  managing  officers,  and  the  complaint  aaked  fat 
a  dissolution  of  the  corporations;  also  that  the  foreclosure  of  the  morlgafe  be 
prohibited,  that  the  notes  and  mortgage  be  declared  null  and  void,  and  that 
the  unlawful  acts  of  the  managing  officers  be  set  aside,  and  their  future 
wrongful  conduct  be  enjoined.  Hetd,  That  a  court  of  equity  had  power  to  tq^ 
point  a  receiver  for  the  corporationa  pending  such  action,  but  that  the  ease  is 
a  precedent  only  as  to  its  own  facta,  and  not  for  the  unwise  withdrawal  of  the 
business  of  a  corporation  ftom  the  management  of  its  duly  elected  and  lav- 
Anlly  acting  trustees. 

Certiorari  to  review  the  aotion  of  the  district  oourt  of  the 
seooiid  judicial  district  iu  appoiuting  a  receiver.    Dismissed. 

Statemeut  of  the  case  by  the  justice  delivering  the  opinion. 

This  is  a  writ  of  certiorari  directed  to  the  district  court  to 

review  its  action  iu  appoiuting  a  receiver  of  the  pro[)erti6B  of 
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two  of  the  relators^  vi&,  the  Independetit  District  Telegraph 
Company  and  the  Citizens'  District  Messenger  and  Bnrglar 
Alarm  Telegraph  Company,  it  being  claimed  by  the  relators 
that  the  district  court  acted  in  that  matter  without  jurisdiction* 
The  receiver  was  appointed  in  an  action  entitled  as  follows; 
^  H,  Ih  Haupt  and  E.  A.  Nichols^  inuieey  pknntijffdf  v.  Indepm" 
dent  Dubid  Telegraph  Company^  CUizenff  DistruA  Messenger 
and  Burglar  Alarm  Telegraph  Company ^  Fred  B.  Puddingtan, 
&  SommerSy  John  (yMourhe^  Thomas  D,  BtUierJiddf  O.  A. 
Lauzier,  Alex.  Johnston^  and  John  Doe  {wliose  true  name  is  un^ 
known),  defendants.*^  The  appointment  was  made  upon  the 
complaint  in  that  case  and  upon  affidavits  filed.  The  follow* 
iDg  facts  appear  from  the  complaint:  Each  of  the  companies 
defendant  in  the  case  in  the  district  court  (and  who  are  relators 
here)  is  a  corporation  organiieed  under  the  laws  of  this  state, 
Tiie  plaintiff  Hanpt  is  tlie  owner  of  seventy-six  (76)  shares  of 
the  stock  of  the  Independent  com|)any.  The  plaintiff  Nichols. 
as  trustee,  is  also  owner  of  seventy-six  (76)  shares  of  said  com* 
pany.  The  Independent  company  is  the  owner  of  a  franchise 
from  the  city  of  Butte  permitting  it  to  carry  on  the  district 
messenger  business,  and  granting  to  the  company  the  use  of 
the  streets  and  alleys  of  the  city  for  the  purpose  of  said  busi- 
ness. The  Citizens'  company  owns  a  similar  franchise.  On 
May  1,  1892,  the  said  two  companies  entered  into  an  agrees 
ment  by  which  they  should  put  their  respective  stocks,  fran** 
chises,  and  property  into  a  common  business  to  be  carried  on 
by  officers  and  agents  to  be  appointed  by  the  two  corporations 
jointly.  This  agreement  was  to  ran  for  twenty  years.  All 
moneys  earned  should  go  into  a  general  fund  and  be  in  the 
hands  of  a  general  treasurer.  After  paying  expenses  a  reserve 
fund  of  |600  was  to  accumulate  in  the  hands  of  the  treasurer. 
After  paying  expenses  and  the  accumulation  of  this  reserve 
the  profits  were  to  be  paid  by  the  general  treasurer  to  the 
respective  corporation  treasurers  in  the  proportion  of  five- 
ninths  to  the  Independent  company  and  four-ninths  to  the 
Citizens'  company,  to  be  distributed  by  the  said  respective 
oompanies  as  dividends  on  their  stock.  Thereupon  the  gen«- 
eral  manager  and  general  treasurer  were  elected  to  carry  on 
this  joint  business.    The  reserve  fund  of  $600  was  aoouma* 
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lated.  The  business  was  carried  on  until  June  1, 1893.  At 
that  date  the  stockholdeny  Sommers^  Lauzier,  Butterfield,  and 
O'Rourke,  united  tc^ther  and  obtained  a  majoritj  of  the 
9tock  of  each  company.  After  obtaining  this  stock  those 
stockholders  united  and  conspired  together  to  manage  and  con- 
duct the  combined  corporations  for  their  individual  benefit, 
and  to  exclude  from  the  management,  profits,  and  benefits  the 
plaintiffs  Haupt  and  Nichols.  Since  that  time  said  plaintiffs 
Haupt  and  Nichols  have  been  entirely  excluded  from  the 
profits,  numagement,  and  benefits  of  said  joorporations  and  the 
combination  of  the  corporations.  From  the  time  said  associ- 
ation of  the  two  corporations  was  formed  until  said  Sommen, 
Lauzier,  Butterfield,  and  O'Bourke  obtained  control  of  the 
said  combined  business  there  was  paid  to  the  treasurers  of  the 
said  corporations  |500  a  month  to  be  distributed  by  them  as 
dividends  on  the  stock  of  the  corporations.  That  when  said 
Sommers  and  others  obtained  control  of  the  said  associated 
corporations  there  was  in  the  hands  of  the  general  treasurer 
said  reserve  fund  of  $600  and  also  cash  in  the  sum  of  $1,000, 
and  also  interest  on  the  reserve  fund  of  $25;  that  this  total 
sum  of  $1,525  was  turned  over  to  Lauzier,  the  general  treas- 
urer, elected  by  his  friends  Sommers,  Butterfield,  and  CyBoarke; 
that  the  current  expenses,  which  then  remained  unpaid,  did 
not  exceed  $300;  and  that  there  was  therefore  $1,225  available 
as  a  dividend  to  be  paid  to  the  stockholders;  that  ever  since 
said  Sommers  and  others  obtained  control  as  aforesaid  they 
have  refused  to  give  the  plaintifiBi  any  account  of  the  profits 
of  the  association  and  have  refused  to  pay  any  dividends  on  the 
stock.  Plaintifib  allege  on  information  and  belief,  that,  since 
the  Sommers  control  obtained,  that  is  since  June  1, 1893,  the 
net  profits  of  the  associated  corporations  have  been  $500  per 
month,  and  that  said  Sommers,  CVBourke,  Butterfield,  and 
Lauzier,  instead  of  paying  those  profits  as  dividends,  have 
converted  the  same  to  their  own  use. 

On  February  9, 1894,  the  ofiBcers  elected  under  the  Sommers 
management  executed  to  Fred  B.  Puddington  three  promissory 
notes,  payable  each  in  nine  months,  for  the  sums  respectively 
of  $5,000,  $2,000,  and  $2,000,  bearing  interest  at  the  rate  ai 
one  and  one-fourth  per  cent  per  month;  that  said  Sommers' 
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management^  also  as  seoarity  for  said  notes,  executed  to  said 
Paddington  a  chattel  mortage  upon  the  franchises  and  all  the 
propertj  of  said  corporations;  that  said  notes  purported  to  be 
given  for  the  purchase  price  of  a  certain  franchise  granted  by 
the  city  of  Butte  to  said  Puddington,  a  franchise  to  erect  and 
maintain  a  district  messenger  and  burglar  alarm  telqpraph 
system  in  the  city  of  Butte;  that  said  franchise  was  granted  by 
the  dty  subject  to  certain  conditions  precedent  The  complaint 
then  sets  out  those  conditions^  and  then  allies  that  none  of 
those  conditions  was  fulfilled.  The  complaint  allies  that 
said  Pnddington's  franchise  is  forfeited  and  void,  and  was  for- 
feited and  void  at  the  time  of  the  pretended  sale  of  the  same  to 
the  two  said  companieSi  and  the  execution  of  said  notes  and 
mortgi^;e.  The  complaint  further  states  that  said  Sommers 
and  others  at  the  time  of  said  pretended  sale  well  knew  that 
the  Puddington  franchise  was  forfeited  and  void  and  was  of  no 
no  value  whatever.  It  is  further  allied  that  said  Sommers, 
Lauzier,  Butterfield,  and  CVRourke  conspired  together  to  de- 
fraud the  plaintiffs,  and  to  obtain  possession  of  the  plaintiffs' 
stock  and  all  interest  in  the  independent  company  and  of  the  said 
combination  of  the  two  companies;  and  that  in  fact  they  exe- 
cuted said  mortgage  and  notes  without  any  consideration,  and 
for  the  purpose  of  bringing  about  the  sale  of  said  property  and 
franchises  of  the  said  companies,  and  of  foreclosing  all  interest 
of  the  plaintiffs  therein.  The  complaint  further  alleges,  that, 
unless  the  n^otiation  of  the  said  notes  is  restrained  and  the 
notes  and  mortgage  declared  fraudulent  and  void,  all  the  prop- 
erty of  the  independent  company  will  be  sold  under  the  mort- 
gage, and  plaintiffs  will  be  deprived  of  their  interests  in  the 
said  corporation. 

The  complaint  prays  for  several  items  of  relief;  among  them, 
that  said  Fred  B.  Puddington  and  all  personei  claiming  under 
him  may  be  enjoined  from  n^otiating  said  notes  or  mortgage, 
or  from  collecting  or  foreclosing  the  same,  or  from  interfering 
in  any  manner  with  the  properties  or  franchises  of  the  said 
companies;  and  that  said  mortgage  and  notes  be  adjudged  null 
and  void. 

In  addition  to  the  allegations  made  in  the  complaint  a  num- 
ber of  affidavits  were  filed  and  used  on  the  hearing.    One 
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Le  Clare  depoaes  that  he  heard  Joha  0*Boorke  and  G.  A« 
liauner,  two  of  the  defendanta  in  the  district  oourti  convers- 
iog  about  the  businefle  of  the  said  district  meflseoger  oompauieB, 
and  that  O'Bourke  said,  ^  that  if  they  [meaning  himself 
Butterfield,  Lauzier,  and  Sommers]  would  stand  together,  they 
would  do  tiiat  Dutch  outfit  op/'  referring  to  the  Schultxes  and 
other  stockholders. 

H.  A.  Neidenhofer  deposes,  that  from  December,  1890,  to 
February,  1892,  he  was  manager  of  the  Independent  company, 
and  that  all  that  time  monthly  dividends  were  paid  to  its 
stockholders,  amounting  to  $760  per  month,  excepting  during 
the  time  when  there  was  an  opposition  company;  and  that 
those  dividends  were  net  profits.  This  affiuut  also  states  that 
after  the  combination  was  made  between  the  two  companies 
they  paid  dividends  of  $600  a  month. 

Seth  B.  Smith,  another  aflBant,  stated  that  prior  to  the  time 
when  Somers  and  his  party  obtained  control  of  the  combined 
cor])orations  he,  afiiant,  was  treasurer  of  the  combination.  He 
testified  in  his  affidavit  rather  fully  about  the  formation  of  the 
combination  between  the  two  companies.  He  testified  that 
the  reserve  fund  above  mentioned,  of  $600,  accumulated  in 
the  hands  of  the  treasurer;  that  finally  Sommers  and  his  party 
bought  the  affiant's  stock,  and  he  retired  from  the  manage* 
ment;  that  he  turned  over  to  the  new  management  all  the 
funds,  in  three  different  checks  of  $911.80,  $107.94,  and 
$14.26;  that  at  that  time  there  were  ex{)enses  outstanding  and 
unpaid  of  only  $400;  that  when  he  retired  he  was  just  prepar* 
ing  and  ready  to  declare  a  dividend  of  $600,  but  he  was  in> 
structed  by  the  Sommers  party  not  to  pay  said  dividend;  that 
while  affiant  was  treasurer  of  the  company  he  paid  dividends 
to  the  stockholders  of  about  $600  a  month. 

Carl  Shults  and  his  wife  Mary  Shults  each  made  an  affi- 
davit  in  which  they  testify  as  to  Lauaier's  and  Butterfield's 
n^tiations  for  the  purchase  of  affiants'  stock,  and  threats 
that  if  they  did  not  sell  that  they,  Lauaier  and  Butterfield, 
would  freese  out  said  affiants. 

Haupt;  one  ef  the  plaintifls,  also  makes  an  affidavit  that  for 
more  than  a  year  after  the  combination  of  the  two  oompanies 
he  received  monthly  dividends  on  his  stoek  of  fifty  ^ents  per 
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•hare.  This  affiant  also  alleges  on  infonnation  and  belief 
that  the  combined  corporationB  keep  two  ieto  of  books,  one  of 
which  sets  of  books  shows  the  actual  receipts  and  disbnrsements 
and  the  net  profits  of  the  association,  and  the  other  set  of  books 
does  not  show  the  correct  acoonnts  of  the  said  corporations, 
bat  is  kept  for  the  purpose  of  deceiving  and  misleading  stock* 
holders  who  have  been  excluded  from  the  management  and 
participation  in  the  management  of  said  business;  that  since 
the  Sommers  party  obtained  control  of  the  business  affiant  has 
received  no  dividends  on  his  stock,  although  there  have  been 
large  profits.  This  affiant  then  sets  forth  the  execution  of  the 
Puddington  notes  and  mortgage.  He  also  sets  forth  the  facts 
showing  that  the  Puddington  franchise  which  he,  Puddington, 
purported  to  sell  to  the  companies  for  $9,000,  was  absolutely 
void  and  worthless. 

One  of  the  employees  of  the  combined  corporations  testifies 
to  hearing  Butterfield  say  that  the  business  was  good  and  pay- 
ing as  well  as  any  business  in  town. 

An  answer  was  filed  by  the  defendants  and  also  some 
affidavits.  It  is  not  necessary  to  recite  the  contents  of  these 
papers,  for,  on  the  writ  of  certiorari  in  this  court,  the  question 
of  the  discretion  of  the  lower  court  in  appointing  a  receiver  is 
not  nnder  review.  After  hearing  argument  in  the  district 
court  as  recited  in  its  order  the  court  found  that  the  plaintiffs 
were  entitled  to  the  appointment  of  a  receiver  pendente  Hte. 
It  was  therefore  ordered  that  A.  H.  Barrett  be  appointed  re- 
ceiver pendente  lUe  of  the  franchises,  plants,  business,  books, 
and  accounts,  and  of  all  other  property  belonging  to  the  said 
two  corporations  for  the  purpose  of  managing  and  conducting 
said  business,  and  he  was  by  the  order  authorised  and  directed 
to  take  possession  of  the  said  premises,  franchises,  plants,  and 
all  property^  books,  and  accounts  of  any  nature  whatsoever 
bdonging  to  the  said  corporations,  and  to  manage  and  control 
the  same  dnring  the  pendency  of  this  action,  and  for  that  pur- 
pose to  take  oare  of  and  manage  and  control  the  said  property 
and  business  and  to  pay  all  debts  and  obligations  and  collect 
all  moneys  dae  to  the  said  corporations.  It  was  ordered  that 
the  leodvcr  give  a  bond  with  sureties  in  the  sum  of  |10,000l 

Upon  the  appointment  of  the  receiver  the  said  G.  A.  Lai»- 
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sier  made  an  applioation  to  this  court  open  behalf  of  himself 
and  purporting  to  be  also  on  behalf  of  the  two  district  tele- 
graph companiesi  asking  for  a  writ  of  certiorari  to  review  the 
action  of  the  district  coart  in  appointing  a  receiver.  The 
application^  of  courss,  is  made  apon  the  ground  that  the  dis- 
trict court  had  no  jurisdiction  to  make  the  appointment  That 
is  the  point  discussed  and  decided  in  the  opinion  below. 

iZoMuon  &  Stafldm,  and  J.  W.  OcUer,  for  Belaton. 

Otorge  HaUom^  and  0.  IL  HdUf  for  Bespondents. 

The  only  question  to  be  determined  in  this  case  is^  ^  Had 
the  district  court  jurisdiction  to  make  the  order  appointing  a 
receiver''?  {SUOe  v.  Didriel  Cbuii,  26  Paa  Bep.  1053.)  Un- 
der a  statute  almost  identical  with  our  own  the  jurisdiction  of 
the  court  to  appoint  a  receiver  of  a  corporation  at  the  suit  of  a 
stockholder  was  sustained,  it  being  alleged  in  tlie  complaint 
that  the  officers  were  conducting  the  business  for  their  own 
benefit,  to  the  injury  of  a  stockholder.  (In  re  Lewisj  35  Pac. 
Bep.  288.)  The  power  of  a  court  of  chancery,  in  the  exercise 
of  its  general  equity  jurisdiction,  independent  of  statute,  to 
decree  a  dissolution  of  a  corporation  and  to  appoint  a  receiver 
pendente  lite,  where  through  the  fraudulent  acts  of  the  majority 
stockholders  the  object  of  the  corporation  has  failed,  is  recog- 
nized by  the  following  authorities:  Miner  v.  BeUe  JUe  loe  Cb., 
17  L.  C.  P.  413;  8L  Louis  etc  Mm.  Ob.  v.  Edwards,  103  HI. 
472;  Haywood  v.  Lumber  Co.,  64  Wis.  679;  Wayns  Pike  Ch. 
V.  HamnumSf  129  Ind.  368;  20  Am.  &  Eog.  Ency.  of  Law, 
49,  272;  Order  Iron  Hall  v.  Baker,  20  L.  B.  App.  210;  Edi- 
son V.  Phono.  Co.,  22  At.  Bep.  196;  Ford  v.  Kaneas  CSty  eie^ 
By.  Ch.,  62  Mo.  App.  439;  1  Moraweti  on  Corporations 
§§  286,  286;  Banger  v.  Champhn  OMm  Frees  Ox,  62  FedL 
Rep.  609;  Hatt  ▼•  Astoria  etc  Lumber  Cb^  6  B.  R  &  Corp. 
L.  J.  412;  2  Beach's  Equity  Jurisprudence,  §  967;  2  Water- 
man on  Corporations,  366;  Hanover  NaL  Bank  v.  Bank  of 
OreenmUe,  23  L.  C.  P.  631.  The  tendency  of  recent  dedsioiia 
is  to  apply  the  same  equitable  remedies  to  private  corporations 
as  are  applied  to  mere  partnerships.  {Melniosh  v.  Ferkins,  32 
Pao.  Bep.  663;  Fiseher  v.  Superior  (hurt,  98  Cal.  67.)    And 
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the  power  of  a  court  of  equity  to  appoint  a  receiver  of  an  in« 
solvent  corporation  cannot  now  be  questioned.  {Wattaoe  v. 
Zoomis,  97  U.  &  146;  Edwards  v.  lini  Not.  Bank,  41  Kan. 
476;  Qmncy  etc.  B.  B.  Oo.  v.  Humphreys,  146  U.  8.  82;  and 
see  Oaylord  v.  Wayne  etc.  B.  B.  Co.,  6  Bibb.  286.)  The  case 
at  bar  is  distinguishable  from  die  California  decisions  {Neal 
V.  HiU,  16  Cal.  146;  I^emA  Bank  ease,  63  Cal.  496;  Batterman 
V.  Superior  Court,  64  Cal.  288)|  and  the  latter  are  no  more 
binding  on  this  court  than  would  be  the  decisions  of  the  Cali- 
fornia court  in  any  case  involving  a  question  as  to  the  oomiflon 
law. 

Ds  WiTTy  J. — The  question  in  this  case  is  simply  whether 
ander  the  facts,  as  recited  in  the  statement  above,  the  district 
court  had  jurisdiction  to  appoint  a  receiver.  {State  ex  rd. 
Murphy  V.  Dietridt  (hurt,  10  Mont.  401.  See,  also,  JFi'ench 
Bank  case,  63  Cal.  650.)  There  is  here  no  question  of  the 
court's  discretion  under  consideration. 

The  relators  in  this  application  rely  very  largely  upon  the 
decision  in  the  French  Bank  case,  but  we  think  that  the  case 
at  bar  is  distingubhable  from  that  case  in  many  respects,  and, 
in  order  to  make  the  distinction  apparent,  we  quote  as  follows 
from  the  California  case: 

'^  Irrespective  of  the  effect  of  the  fifth  subdivision  of  section 
564  of  the  Code  of  Civil  Procedure,  which  will  be  presently 
considered,  there  is  no  jurisdiction  vested  in  courts  of  equity 
to  appoint  a  receiver  of  the  property  of  a  corporation  in  a  suit 
prosecuted  by  a  private  party.  This  is  only  to  say  that  there 
is  no  jurisdiction  vested  in  these  courts  in  such  a  case  to  dis- 
eohe  a  corporation;  for  the  power  of  a  receiver,  when  put  in 
motion,  of  necessity  supersedes  the  corporate  power.  It  neces- 
sarily displaces  the  corporate  management  and  substitutes  its 
own,  an<|  assumes,  in  the  language  of  the  order  under  review, 
'to  do  aU  and  every  thing  necessary  (in  the  judgment  of  the 
receiver,  under  the  advice  of  the  court)  to  protect  the  rights 
of  the  creditors  and  depositors  of  said  corporation.'  This  pre- 
cise question  was  brought  directly  under  consideration  here  in 
the  case  of  NeaU  v.  HiU,  supra,  where,  in  a  suit  brought  by  a 
stockholder,  a  receiver  had  been  appointed  by  the  district  court 
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to  take  poflsesaioQ  of  the  propertj  of  the  '  Gold  Hill  and  Bear 
Biver  Water  Company/  a  corporation  exbting  nnder  the  laws 
of  this  state.  The  opinion  in  that  case,  rendered  by  Mr.  Jna- 
tioe  Cope,  and  concurred  in  by  the  whole  oourty  after  referring 
to  the  adjudicated  cases  in  England  and  in  this  country,  uses 
this  language:  *  This  decree,  if  permitted  to  stand,  must  neces- 
sarily result  in  the  dissolution  of  the  corporation;  and  in  that 
event  the  court  will  have  accomplished,  in  an  indirect  mode, 
that  which,  in  this  proceeding,  it  had  no  authority  to  do  di* 
leclly.  It  is  well  settled  that  a  court  of  equity,  as  such,  has 
no  jurisdiction  over  corporate  bodies  for  the  purpose  of  re- 
straining their  operations,  or  winding  up  their  concerns.  We 
do  not  find  that  any  such  power  has  ever  been  exercised  in  the 
absence  of  a  statute  conferring  the  jurisdiction/  Of  course  it 
is  not  to  he  doubted  that  the  trustees  of  a  corporation,  the  per- 
sons who  constitute  its  direction,  and  from  time  to  time  exer- 
cise the  corporate  authority  in  the  management  of  its  afiairsy 
are  subject  to  the  control  of  courts  of  equity,  or,  as  observed 
by  Chancellor  Kent,  ^  that  the  persons  who  from  time  to  time 
exercise  the  corporate  powers  may,  in  their  character  of  true* 
tees,  be  accountable  to  this  court  [the  court  of  chancery]  for  a 
fraudulent  breach  of  trust;  and,'  he  adds,  'to  thb  plain  and 
ordinary  head  of  equity  the  jurisdiction  of  this  court  over  cor- 
porations ought  to  be  confined.'  {Attorney  Oeneral  ▼.  Dtiea 
I'M.  Co.^  2  Johns.  Ch.  388.)  And  in  exercise  of  these  ad- 
mitted equity  powers  of  the  court,  referable  to  the  well-known 
grounds  upon  which  its  jurisdiction  ordinarily  proceeds,  em- 
bracing the  cognizance  of  fraud,  accident,  trust,  and  the  lik^ 
the  rights  of  natural  persons  injured  or  put  at  hazard  through 
corporate  proceedings  unauthorized  by  law  will  find  ample  pro- 
tection and  redress.  But  even  in  such  a  proceeding  as  that 
the  trustees  must,  of  course,  be  made  parties  defendant;  and  it 
will  be  observed,  upon  looking  at  the  complaint  of  Qallagher 
in  this  view,  that  it  is  not  substantially  sufficient  in  its  scope 
to  put  the  equity  powers  of  the  court  in  motion  for  any  pur- 
pose. The  corporation  itself  being  the  sole  party  defendant 
the  trustees — ^those  persons  upon  whom  the  management  of  its 
affairs  is  devolved^-are  not  parties,  nor  is  any  relief  sought 
against  them  personally.    That  there  is  no  inharent  power  in 
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the  district  ooarts,  as  being  ctmrU  of  equity,  to  appoint  a 
reoeiver  in  snch  a  oaae  as  that  presented  by  the  complaint  of 
GaJlagher,  is^  therefore,  apparent  both  npon  principle  and 
aatboritj/' 

lo  the  California  case  an  important  element  in  the  deoisioni 
88  it  appeajTBi  was  that  the  ap])ointmeDt  of  the  receiver  acted  as 
a  dissolution  of  the  corporation.  In  the  case  at  bar  no  such 
rsBult  is  intended  by  the  order  appointing  the  receiver  or  is 
accomplished  by  that  order.  It  is  true  that  in  the  complaint 
the  esse  in  the  district  court  asks  for  a  dissolution  of  the  oor* 
poration,  but  whether  snch  relief  may  be  granted  in  that  action 
is  not  now  before  us  for  review.  The  complaint  also  asks 
another  relief,  as  set  forth  in  the  statement,  namely,  that  the 
negotiation  of  the  notes  described  be  restrained;  that  the  fore- 
oloeure  of  the  mortgage  be  prohibited,  and  that  the  notes 
and  mortgage  be  declared  null  and  void.  While  the  determi- 
nation of  these  matters  is  pending  in  the  action  tlie  receiver 
is  to  act.  His  appointment  is  pendents  lUe  only,  and  he  is 
authorized  to  do  only  those  acts  which  are  peculiarly  pendente 
fifo.  Agidn,  in  the  French  Bank  cose,  eupra,  one  ground  of 
the  decision  was  that  the  action  was  against  the  corporation 
only  (see  page  646  of  the  decision)  and  not  against  the  maU 
feasing  trustees,  that  is,  the  '' persons  upon  whom  the  manage- 
ment of  its  affiiirs  is  devolved.^'  (Page  661.)  But  in  the 
case  at  bar  the  managing  officers  of  the  corporation  are  joined 
as  defendants,  and  their  unlawful  acts  are  sought  to  be  set 
aside,  and  their  future  wrongful  conduct  enjoined.  The  re- 
ceiver is  not  to  wind  up  the  corporation  under  his  appoint- 
ment; he  is  simply  to  manage  the  affairs  of  the  same,  while 
charges  of  the  most  outrageous  frauds  by  the  managers  and 
controllers  of  the  corporation  are  being  investigated  in  the  trial 
of  the  action.  We  are  fully  aware  of  the  reluctance  of  courts 
of  equity  to  interfere  by  receivership  in  the  management  of 
corporations,  or  to  take  that  management  from  trustees  elected 
by  the  shareholders. 

It  is  said  in  Morawetz  on  Private  Corporations,  section  281, 
as  follows:  '^A  court  of  equity  will  grant  all  relief  to  a  share- 
holder which  the  nature  of  his  case  may  require.  But  it  has 
always  been  a  settled  principle  that  no  interference  with  the 
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management  of  a  oorporation  can  be  jastified,  unless  such  inter- 
ferenoe  is  absolute!  j  necessary  to  the  attainment  of  justice.  Tbe 
reason  of  this  rule  is  obvious.  The  offioera  of  a  oorporation  are 
generally  elected  by  a  vote  of  the  shareholders.  Every  share* 
holder  has  a  voice  in  their  appointment,  and  may  insist  that 
they  shall  represent  the  oorporation  when  duly  appointed.  If 
an  officer  is  guilty  of  a  breach  of  duty  he  may,  in  many  cases, 
be  removed  by  act  of  the  corporation;  but  no  minority  of  the 
shareholders  has  any  authority  to  restrain  his  action,  or  remove 
him  and  appoint  another  officer  in  his  place.  Nor  can  a  court 
of  chancery  interfere  at  the  suit  of  a  portion  of  the  shareholders 
and  remove  an  offending  officer,  or  even  enjoin  him  generally 
from  acting  for  the  corporation,  unless  this  be  essential  to  the 
protection  of  the  corporate  rights;  as,  for  example,  where  the 
directors  have  conspired  to  defraud  the  oorporation,  or  have 
otherwise  shown  themselves  to  be  totally  unfit  to  be  intrusted 
any  longer  with  the  management  of  the  company's  affairs. 
The  court  must  ordinarily  confine  its  remedy  to  the  redress  of 
the  specific  wrongs  which  have  been  charged.'' 

But  the  case  before  us  is  not  an  ordinary  one,  and  perhaps 
it  may  be  doubted  that  many  such  histories  of  fraud  will  be 
found  in  the  conduct  of  human  affairs.  It  is  difficult  to  im- 
agine a  case  more  thoroughly  saturated  with  fraud  than  this 
which  was  presented  to  the  district  court  on  the  applicatioa 
for  the  appointment  of  a  receiver.  Four  shareholders  of  two 
small  corporations,  which  were  paying  handsome  dividends^ 
obtained  control  of  the  majority  of  the  stock,  and  elected 
their  own  officers.  These  four  conspirators,  instead  of  paying 
|500  a  month  dividends  which  the  corporations  were  earn- 
ing, proceeded  to  put  that  money  into  their  own  pockefeB» 
They  kept  false  books  to  deceive  the  shareholders.  They 
pretended  to  buy  for  the  corporations  an  absolutely  worth* 
less  franchise,  when  they  already  owned  two  good  and  valid 
fmnchises,  which  were  more  than  ample  for  the  same  purpose. 
They  gave  the  corporations'  notes  for  this  worthless  franchise^ 
and  mortgaged  all  of  the  property  of  the  corporations  for  tbe 
purpose  of  having  the  mortgage  foreclosed  and  the  property  of 
the  corporations  wiped  out.  It  is  needless  to  enlaige  upon 
these  facts;  they  are  all  set  forth  in  the  statement  preceding  this 
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opinion.  This  is  a  story  of  wrecking  and  robbing  that  would 
make  a  pirate  of  the  Spanbh  main  exclaim,  in  the  language  of 
liord  Clive,  ''I  am  surprised  at  my  own  moderation/'  Is  not 
interference  here  absolutely  necessary,  as  Morawets  says,  to 
the  attainment  of  justice?  Again  Morawetz  remarks,  as  quoted 
above,  the  court  of  chancery  will  not  interfere  at  the  suit  of 
the  shareholders  unless  this  be  essential  to  the  protection  of 
the  corporate  rights*  We  can  scarcely  conceive  of  a  case  where 
it  would  be  more  essential  than  it  is  here,  for  the  protection  of 
the  corporate  rights;  for,  if  the  interference  is  not  had,  the  cor- 
porate property  will  be  swept  away  from  the  corporations  into 
the  grasp  of  the  conspirators.  And,  while  the  investigation 
into  the  acts  of  the  Sommers-CyRourke  party  is  being  made 
by  the  court,  should  the  court  allow  this  same  band  of  ma- 
rauders to  remain  in  possession  of  the  corporations  and  their 
property,  and  continue  to  convert  the  assets  to  their  own  use, 
and  exercise  their  own  pleasure  as  to  the  trusts  imposed  upon 
them  ?  To  allow  sucii  a  proceeding,  it  seems  to  us,  would 
shock  the  conscience  of  the  most  indifferent  court.  Our  stat- 
ute provides  that  "  a  receiver  may  be  appointed  by  the  court 
in  which  an  action  is  pending,  or  by  the  judge  thereof  .... 
6.  In  all  other  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  courts  of  equity.''  (Code  Civ.  Proa, 
§  229.)  We  are  of  opinion  that  the  decisions  of  the  courts  sus- 
tain the  doctrine  of  the  powers  and  the  usages  of  courts  of 
equity  in  such  a  case  as  that  which  was  made  in  the  showing 
before  the  district  coujt. 

We  note  the  following  language  from  a  very  recent  decision 
(January,  1894)  of  the  Kansas  supreme  court.  While  the 
Kansas  statute  is  broader  than  ours,  and  the  case  of  In  re 
LewiSf  52  Kan.  660,  is  decided  largely  upon  the  statute  of  that 
state,  still  tlie  following  remarks  of  the  Kansas  court  are  val- 
uable, as  is  also  the  collection  of  authorities  appended  to  the 
decision.    We  extract  from  the  opinion  as  follows: 

^'By  the  averments  of  the  petition  it  would  appear  that  all 
the  officers  of  the  corporation  have  conspired  together  to  divert 
its  business  to  another  company,  and  to  absorb  its  earnings  and 
assets,  and  appropriate  the  same  to  their  own  uses.  Under  those 
circumstances  it  would  be  useless  to  apply  to  the  officers  to  bring 
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an  action  against  tbemselvea,  and  in  such  cases  the  law  permits 
the  appointment  of  a  reoeiver  at  tbe  instance  of  a  stockholder. 
In  most  cases  of  this  diaracter  no  other  adequate  remedy  exists. 
The  appointment  of  a  receiver  is  not  necessarily  a  proceeding 
to  dissolve  a  corix)rationy  nor  will  it  necessarily  result  iu  its 
extinction.  The  property  and  assets  of  the  corporation,  which 
are  being  dissipated  and  fraudulently  absorbed,  will  be  pre- 
served and  rightfully  applied  under  the  supervision  of  the  court, 
and  may  be  restored  to  the  ofiScers  of  the  corporation,  when 
there  has  been  a  change  of  officers,  or  when  it  is  deemed  pru- 
dent and  safe  to  restore  the  property  and  affairs  of  the  corpo- 
ration to  its  duly  constituted  officers.  (See  Bank  ▼.  Vniied 
Staiea  etc  Tile  Co.,  106  Ind.  227;  Pike  Cb.  v.  JBammons,  129 
Ind.  368;  Order  of  Iron  Hall  v.  Baker  (Ind.  Sup.  Ct.),  33 
N.  E.  Bep.  1128;  Haywood  v.  Lvmber  Co.,  eupra;  GmeoU' 
dated  lank  Line  Co.  v.  Kaneae  OUy  Vamieh  Cb.,  43  Fed.  Bep. 
204;  Morawetz  on  Private  Corporations,  §  281;  Pomero/s 
Equity  Jurisprudence,  §  1334;  High  on  fieoeivers,  §  313;  Spel- 
man  on  Private  Corporations,  §  1001;  20  Am.  &  Eng.  Eocy. 
of  Law,  272.)" 

We  also  find  it  stated  in  High  on  Beoeivers,  section  313,  ss 
follows:  ''It  has  already  been  shown  that  in  most  of  the  states 
of  this  country  the  general  jurisdiction  of  courts  of  equity  over 
corporations  has  been  enlarged  to  the  extent  of  authorizing  the 
appointment  of  receivers  in  behalf  of  creditors  and  sharehold- 
ers." 

The  supreme  court  of  Michigan  (October,  1892)  in  JUiner  v. 
Belle  Ida  lee  Co.,  93  Mich.  97,  after  reviewing  the  history  of  a 
fraud,  which  perhaps  is  worthy  to  be  ranked  with  that  of  tbe 
case  at  bar,  says:  ''The  present  case  furnishes  an  instance  of 
gross  abuse  of  trust  Must  the  oeetui  que  trud  be  committed  to 
the  domination  of  a  trustee  who  has  for  seven  years  continued 
to  violate  the  trust?  The  law  requires  of  the  majority  the 
utmost  good  faith  in  the  control  and  management  of  the  cor- 
poration as  to  the  minority.  It  is  of  the  essence  of  this  trust 
that  it  shall  be  so  managed  as  to  produce  for  each  stockholder 
the  best  possible  return  for  his  investment  The  trustee  has 
so  fitr  absorbed  all  returns.  What  is  the  outlook  for  the 
future?    This  court,  in  view  of  the  past,  can  irive  no  assur* 


15  Mont.]         Stats  v.  Distbiot  Coubt.  837 

anoes.  It  can  make  no  order  that  can  prevent  some  other 
method  of  bleeding  this  corporation,  if  it  is  allowed  to  con- 
tinue. If  Lorman  be  removed,  vrho  shall  take  his  place? 
He  has  the  absolute  power  to  determine*  Once  deposed  he 
may  elect  a  dummy  to  fill  his  place?  There  are  practically 
hot  three  persons  concerned,  Miner,  Lorman,  and  Lorrissa 
Oarpenter,  and  she  has  for  seven  years,  in  fraud  of  complain- 
ant's rights,  been  paid  a  dividend  to  secure  her  acquiescence. 
Who  has  any  right  to  complain  if  ample  and  complete  justice 
IB  awarded  to  Miner?  Who  sliall  be  permitted  to  stand  be- 
tween him  and  an  adequate  remedy?  This  corporation  has 
utterly  failed  of  its  purpose,  not  because  of  matters  beyond 
its  control,  but  because  of  fraudulent  mismanagement  and 
misappropriation  of  its  funds.  Complainant  has  a  right  to 
insist  that  it  shall  not  continue  as  a  cloak  for  a  fraud  upon 
him,  and  shall  not  longer  retain  his  capital  to  be  used 
for  the  sole  advantage  of  the  owner  of  the  majority  of  the 
stock,  and  a  court  of  equity  will  not  so  far  tolerate  such  a 
manifest  violation  of  the  rules  of  natural  justice  as  to  deny 
him  the  relief  to  which  his  situation  entitles  him.  I  think  a 
court  of  equity,  under  the  circumstances  of  this  case,  in  the 
exercise  of  its  general  equity  jurisdiction,  has  the  power  to 
grant  to  this  complainant  ample  relief,  even  to  the  dissolution 
of  the  trust  relations.  Complainant  is  therefore  entitled  to 
the  relief  prayed.  A  receiver  will  be  appointed,  and  the  affairs 
of  this  corporation  wound  up/' 

In  the  Michigan  case  the  decision  went  to  the  winding  up 
of  the  corporation;  but  in  the  case  before  us  the  receiver  is 
only  to  hold  until  the  charges  of  fraud  are  investigated.  The 
Michigan  decision  is  an  able  discussion  of  the  powers  of  the 
court  of  equity  in  this  respect,  and  a  valuable  review  of  deci- 
sions. It  may  be  said  here,  as  was  said  in  the  Michigan  case, 
that  the  corporations  have  utterly  failed  of  their  purpose^ 
not  because  of  matters  beyond  their  control,  but  because  of 
the  fraudulent  mismanagement  and  misappropriation  of  their 
funds.  An  equal,  if  not  greater,  mismanagement  and  misap- 
propriation has  been  done  by  the  o£Scers  of  the  corporations 
who  are  here  made  defendants,  and  whose  acts  are  sought  to  be 
restrained  and  set  aside  and  declared  null  and  void.    We  also 
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find  the  sarae  general  subject  mentioned  in  the  following  Un- 
gual in  Waterman  on  the  Law  of  Corporations,  volume  2, 
section  366:  ^^Tlie  power  to  appoint  a  receiver  is  necessarily 
inherent  in  a  court  which  possesses  equitable  jurisdiction.  It 
is  exercised  when  an  estate  or  fund  is  in  existence  and  there  is 
no  competent  person  entitled  to  hold  it;  or  the  person  so  en- 
titled is  in  the  nature  of  a  trustee  and  is  misusing  or  mit'apply- 
ing  the  trust;  or  the  property  is  about  to  be  removed  bejoud 
the  reach  of  the  court;  and  generally  when  it  is  neoessarj  U) 
secure  rights  and  prevent  a  failure  of  justice.  The  property 
is  thus  placed  in  the  hands  of  an  officer  of  the  law  in  order 
that  it  may  be  under  the  protecting  care  and  control  of  the 
court  and  be  delivered  unimpaired  to  the  persons  to  whom  it 
is  legally  ascertained  to  belong/'  (See,  also.  Ranger  v.  C%aiii- 
pUm  C.  P.  Q>.,  62  Fed.  Rep.  611;  Morawetx  on  Private  Cor- 
porationS|  §  642.) 

U{x>n  questions  of  equity  and  jurisdiction  aid  is  always  fouad 
in  the  records  of  the  courts  of  chancery  of  New  Jersey,  and 
from  a  decision  rendered  in  May,  1894,  by  that  learned  court 
we  quote  as  follows.  **  The  power  of  this  court  to  appoint  a 
receiver  of  a  corporation  either  because  it  has  no  properly  con- 
stituted governing  body  or  because  there  are  such  dissensions 
in  its  governing  body  as  to  make  it  impossible  for  the  corpora- 
tion to  carry  on  its  business  with  advantage  to  its  stockholders, 
I  think  must  be  regarded  as  settled,  but  I  think  it  is  equally 
well  settled  that  this  power  is  subject  to  certain  limitations, 
namely,  it  must  always  be  exercised  with  great  canUoo, 
and  only  for  such  time  and  to  such  an  extent  as  may  be  neces- 
sary to  preserve  the  property  of  the  corporation  and  protect 
the  rights  and  interests  of  its  stockholders.  Aa  soon  as  a  law- 
fully constituted  and  competent  governing  body  comes  into 
existence,  whether  it  is  brought  into  existence  by  an  adjust- 
ment of  the  dissensions  or  by  the  election  of  a  new  body,  and 
such  body  is  ready  to  take  possession  of  the  property  of  the 
corporation,  and  proceed  in  the  proper  discharge  of  its  duties, 
the  court  must  lift  its  hand  and  retire.  This  is  the  doctrine 
as  I  understand  it,  which  was  laid  down  by  Vice-Chancellor 
Malins  in  Featheretone  v.  Oooke,  L.  R.  16  Eq.  298,  and  AaxU- 
iary  Gb.  v*  Viokerg^  L.  R.  16  Eq.  303,  and  which  was  approved 
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bj  Chancellor  Ruuyon  in  Einstein  v.  RoBenfddy  38  N.  J.  Eq. 
309,  and  by  Cliancellor  McGill  in  Archer  v.  Water  Works  Co., 
60  N.  J.  Eq.  33;  24  Atl.  Rep.  508.*'  (Edism  v.  Edison 
UfiUed  Phonograph  Co.y  29  Atl.  Rep.  197.) 

It  is  true,  of  course,  that  the  power  must  be  exercised  with 
great  caution,  but  we  are  of  the  opinion  that  the  most  scrupu- 
lous caution  would  not  cause  a  court  to  hesitate  in  tlie  matter 
which  was  before  the  district  court.  Furthermore,  the  district 
court  did  not  go  any  further  in  the  appointment  than  was 
necessary  to  preserve  the  property  of  the  corporations  and  pro- 
tect the  rights  and  interests  of  its  stockholders,  as  was  stated 
in  the  New  Jersey  case. 

It  does  not  seem  necessary  to  go  further  in  this  discussion. 
The  facts  of  this  case  will  not  afford  a  precedent  iu  the  future, 
for  any  imprudent  or  unauthorized  appointment  of  a  receiver 
for  corporations,  or  the  unwise  withdrawal  of  the  business  of  a 
cor|K>ration  from  the  management  of  its  duly  elected  and  law- 
iiilly  acting  trustees.  The  case  is  a  precedent  only  as  to  its  own 
facts.  Here  the  object  of  its  existence,  and,  indeed,  the  practical 
existence  itself,  of  the  corporations  are  being  totally  destroyed 
by  the  unlawful  (not  to  use  a  stronger  term)  acts  of  its  man- 
agers; and  one  object  at  least  of  the  action  in  the  district  court 
is  to  set  aside  and  prevent  such  unlawful  acts  of  such  managers; 
and  the  action  itself  is  against  such  unlawfully  acting  persons. 
If  they  are  allowed  to  go  on  in  their  course  which  they  are 
pursuing  the  c6rporations  are  to  be  totally  wrecked,  their  funds 
are  to  be  embezzled,  and  tlieir  property  is  to  be  taken  from 
them  by  a  fraudulent  conspiracy  of  the  managers  whose  posi- 
tion is  one  of  trust  towards  the  plaintiffs  in  the  action  in  the 
district  court. 

Under  such  a  vigorous  showing  of  facts  we  believe  that  the 
decisions  of  the  courts  of  equity  uphold  the  powers  and  usages 
of  those  courts  to  interfere  by  a  receivership.  See  the  cases 
cited  in  this  opinion  and  the  cases  referred  to  in  those  citations. 

We  are  therefore  of  the  opinion  that  the  writ  of  certiorari 

must  be  dismissed,  and  it  is  so  ordered. 

Writ  dismissed^ 
Pembertok,  C.  J.,  and  Hunt,  J.  concur. 
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Watib  Riohts— JHoersion—Joinetor  of  jMfiies.^Seotion  1260.  page  997,  Compiled 
Stfttates,  relatiye  to  suifcB  for  the  protection  of  rights  acquired  to  water,  tod 
authorizing  the  Joinder  of  all  persons  as  defendants  who  have  diTcrted  the 
water,  contemplates  equitable  actions  only,  in  which  the  court  may  settle  ia 
one  decree  the  priorities  and  rights  of  all  the  parties  to  the  water  or  the  oae 
thereof,  and  apportion  the  damages,  and  does  not  apply  to  an  action  at  law  for 
damages  for  the  wrongful  diversion  of  water,  where  there  is  no  allegation  in 
the  complaint  that  would  authorise  the  court  to  grant  equitable  relief,  and 
there  is  no  evidence  to  show  that  the  plaintiff  is  entitled  to  such  relief,  and  a 
nonsuit  in  such  action  isfproper  if  the  evidence  fails  to  show  that  the  defends 
•nti  Jointly  sued  acted  Jointly  in  diverting  the  water. 

Appeal  from  IfUrd  Judicial  Diatriatj  Deer  Lodge  Cowiiy. 

AonoK  for  the  diversion  of  water.    The  defendants'  motion 
for  a  nonsuit  was  granted  by  Bbaktlet,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
Plaintiff  alleges  in  his  complaint  that  he  is  the  owner  of  a 
large  tract  of  agricultural  land  situated  in  Deer  Lodge  countj; 
that  for  the  purpose  of  irrigating  said  land  he  and  his  prede* 
oessors  in  interest  had  appropriated  all  the  waters  of  Willow 
creeky  and  by  means  of  ditches  had  conveyed  the  waters  of  said 
stream  on  to  said  land;  that  for  many  years  he  has  been  in 
the  possession  of  said  land  and  in  the  use  of  said  waters  for 
irrigating  the  same;  that  during  the  spring  of  the  years  1887, 
1888|  1889,  and  1890,  the  defendants,  by  means  of  ditches, 
wrongfully  diverted  the  waters  of  said  stream,  and  took  and 
Qsed  tlie  same  for  their  own  use,  thereby  depriving  the  plain- 
tiff of  the  use  thereof  during  said  years;  that  by  reason  of  said 
wrongful  diversion  of  said  waters  by  defendants  the  crops 
of  grain,  vegetables,  and  hay  of  plaintiff  were  damaged  and 
destroyed;  that  plaintiff  was  damaged  thereby  in  the  sum  of 
ten  thousand  dollars.  The  defendants  filed  separate  answers, 
which  were,  in  effect,  general  denials  of  the  allegations  in  the 
complaint.  The  trial  was  with  a  jury.  At  the  close  of  plain- 
tiffs testimony  the  defendants  moved  the  court  to  grant  a  non« 
suit,  for  the  reasons  that  defendants  are  sued  jointly,  and  tiie 
evidence  does  not  show  that  the  defendants  acted  jointly  in 
diverting  the  water,  if  any  was  diverted.    The  court  granted 
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the  nonsuit  Plaintiff  filed  a  motion  for  a  new  trial,  which 
was  denied.  From  the  judgment  and  the  order  denying  a 
new  trial  plaintiff  appeals, 

Bhrcpshire  &  Burleigh,  for  Appellants 

O.  £.  TFuistorii  and  W.  H.  IHppeU,  for  Respondents. 

Pehberton,  C.  J. — ^The  appellant  contends  that  this  action 
was  properly  brought  under  section  1260|  page  997^  of  the 
Compiled  Statutes.    This  section  is  as  follows: 

^'Seo.  1260.  In  any  suit  hereafter  commenced  for  the  pro- 
tection of  rights  acquired  to  water  under  the  laws  of  this  ter- 
ritory the  plaintiff  may  make  any  or  all  persons  who  have 
diverted  water  from  the  same  stream  or  source  parties  to  such 
action,  and  the  court  may  in  one  decree  settle  the  relative 
priorities  and  rights  of  all  the  parties  to  such  suit.  When 
damages  are  claimed  for  the  wrongful  diversion  of  water  in 
any  such  suit  the  same  may  be  assessed  and  apportioned  by  the 
jury  in  their  verdicts,  and  judgment  thereon  may  be  entered 
for  or  against  one  or  more  of  several  plaintiff,  or  for  or 
against  one  or  more  of  several  defendants,  and  may  determine 
the  ultimate  rights  of  the  parties  between  themselves*'^ 

But  we  think  this  contention  cannot  be  maintained.  This 
is  not  a  suit  ''for  the  protection  of  rights  acquired  to  water.'' 
It  is  not  a  suit  to  ''settle  the  relative  priorities  and  rights  of 
all  the  parties"  to  the  water  or  the  use  thereof  of  the  stream 
mentioned.  It  is  a  suit  at  law  for  damages  to  crops  resulting 
from  the  alleged  joint  torts  of  the  defendants.  There  is  no 
allegation  in  the  complaint  that  would  authorijEC  the  court  to 
grant  equitable  relief;  nor  does  the  evidence  show  that  plain- 
tiff is  entitled  to  such  relief.  To  entitle  the  plaintifi;  to  equi- 
table relief  the  allegations  of  the  complaint  should  show  him 
to  be  entitled  thereto,  and  the  proof  should  support  such  alle- 
gations. (Pomeroy's  Remedies  and  Remedial  Rights,  2d  ed., 
§84.) 

In  BlaudeB  v.  likens,  14  Nev.  17,  the  court  say:  "  The 
general  principle  is  well  settled  that  when  two  or  more  parties 
act|  each  for  himself^  in  producing  a  result  injurious  to  plain- 
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tiff,  they  cannot  be  held  jointly  liable  for  the  acts  of  each 
other/' 

In  the  case  just  cited  the  court  say:  '*  It  does  not  appear  from 
the  evidence  that  the  defendants  acted  in  concert,  or  that  the 
act  of  either  in  any  manner  produced  the  act  of  the  other/' 

This  case  is  almost  exactly  similar  in  pleadings  and  proof 
to  the  one  at  bar,  and  the  court  held  that  a  nonsnit  should 
have  been  granted.  Section  1260,  above  quoted,  we  think  con* 
templates  an  equitable  action,  in  which  the  court  may  settle 
in  one  decree  the  priorities  and  rights  of  all  the  parties  to 
the  water  or  the  use  thereof;  and  when  damages  are  claimed 
in  such  action,  for  the  wrongful  diversion  of  water,  tlie  same 
may  be  assessed  and  apportioned  by  the  jury,  and  judgment 
therefor  may  be  entered  for  or  against  one  or  more  several 
plaintiffs  or  defendants,  and  the  ultimate  rights  of  the  parties 
may  be  determined  in  such  action.  But  in  order  to  enable  the 
jury  to  assess  and  apportion  the  damages  against  one  or  more 
several  defendants,  and  authorize  a  separate  judgment  there* 
for,  there  must  be  evidence  showing  what  particular  damage 
any  particular  party  has  committed.  Such  verdicts  and  judg- 
ments could  not  be  rendered  without  evidence  showing  what 
damage  had  resulted  from  the  separate  acts  of  the  parties. 
There  is  no  such  evidence  in  this  case,  even  if  it  were  brought 
under  said  statute,  as  to  authorize  such  sejiarate  verdicts  and 
judgments  against  the  separate  defendants. 

We  are  of  the  opinion  that  this  is  purely  an  action  at  law 

against  joint  tort-feasors  for  damages  alleged  to  have  resulted 

from  their  joint  acts;  that  there  is  nothing  in  the  complaint  or 

evidence  to  authorize  the  granting  of  equitable  relief,  or  any 

relief  under  section  1260,  as  contended  by  the  appellant. 

The  judgment  appealed  from  is  affirmed. 

Afirmedi 
De  Witt,  J.,  and  Hukt,  J.,  concur. 


f 
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MARTIN,  Appellant,  t.  DE  LOGE,  Respondent.     tttsI 

(Sabmiftted  Febniiiy  U,  1896.— Dedded  Febrnary  18, 1896.]  15  343 
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^tucnat—Odservanee  of  ruIeM  and  regtUatkma  in  retpeet  to.^-VTben  the  power 
of  the  court  to  make  reasonable  rales  and  regalaiioDs  for  goyeming  and  fadli- 
tatiog  practice  and  procedure,  in  reference  to  all  matters  not  provided  for  by 
law,  has  been  exercised,  and  a  mle  adopted,  courts,  as  well  as  members  of  the 
bar,  should  respect  the  same,  and  regulate  their  conduct  in  conformity  ther^ 
with. 

Baxe— Opening  defauU—JHaregarding  rule  of  oourl.— It  is  an  abuse  of  discretion 
for  {he  court  to  grant  a  motion  to  open  a  default,  without  any  reason  therefor 
except  a  conflict  of  statement  between  the  respective  attorneys  for  the  parties 
as  to  whether  there  was  or  was  not  any  verbal  stipulation  out  of  court,  for 
extra  time  to  answer,  thus  disregarding  a  rule  of  court  requiring  stipulations 
not  entered  into  in  open  court  to  be  in  writing. 

Appeal  from  Tldrd  Judicial  Didridj  Deer  Lodge  County. 

AcrriON  for  money  loaned  and  goods  sold  and  delivered. 
PlaiutiiF  had  judgment  below  on  default.  Defendant's  motion 
to  open  default  was  granted  by  Durfee,  J.     Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion. 

Action  for  money  loaned  and  goods  sold  and  delivered. 
Default  judgment  entered  against  defendant.  Defendant  moved 
to  set  aside  the  default  on  the  ground  of  excusable  neglect. 
To  support  his  motion  he  filed  an  afiSdavit  substantially  to  the 
effect  that  he  had  placed  his  defense^  which  was  meritorious, 
in  his  attorney's  hands,  and  relied  upon  him. 

J.  Bh  Boarman,  Esq.,  defendant's  counsel,  also  filed  his  affi- 
davit, to  the  effect  that  he  had  had  a  verbal  stipulation  with 
Theo.  Brantley,  Esq.,  plaintiff's  counsel,  wherein  it  was  agreed 
that  defendant  need  not  hurry  about  filing  his  answer,  and 
that  he,  Mr.  Brantley,  would  wait  for  a  week  or  so,  and  would 
do  nothing  until  he  saw  Mr.  Boarman  again. 

Mr.  Brantley  filed  a  counter-affidavit,  in  which  he  denied 
any  such  understanding  or  agi*eement,  and  saying  that  he 
called  Mr.  Boarman's  attention  to  his  failure  to  bring  the  case 
to  issue,  and  told  him  he  would  have  to  take  a  default  against 
him  unless  he  filed  an  answer,  and  that  Mr.  Boarman,  although 
he  promised  to  answer  two  days  thereafter,  had  not  done  so  up 
to  the  next  week  after  the  one  during  which  the  answer  was 
promised. 
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The  following  rule  of  the  distriot  court  appears  in  the  bill 
of  exceptions: 

''Rule  15.  No  agreement  between  the  parties  or  their 
attorneys  relating  to  any  cause  will  be  regarded  by  the  courts 
unless  the  same  shall  have  been  made  in  open  court  and 
entered  in  the  minutes  thereof,  or  of  the  judge,  or  the  evidence 
thereof  shall  be  in  writing  and  signed  by  the  parties  thereto.'' 

The  court  granted  the  defendant's  motion  to  set  aside  the 
default     Plaintiff  appeals. 

BrazdUm  &  Sehamikow,  for  Appellant. 

J.  JR.  Boarman,  for  Respondent. 

Hunt,  J. — The  power  of  the  district  courts  to  make  reason- 
able rules  and  regulations  for  governing  and  facilitating  their 
practice  and  procedure  in  reference  to  all  matters  not  provided 
for  by  law  is  expressly  conferred  by  section  523  of  the  Code  of 
Civil  Procedure. 

But,  when  the  power  has  been  exercised  and  a  rule  adopted, 
courts,  as  well  as  the  members  of  the  bar,  should  respect  the 
same,  and  regulate  their  conduct  in  conformity  therewith. 
{Coyote  do.  Co.  v.  Ruble,  9  Or.  121;  Hawley  v.  Bank,  20  Nev. 
410;  Malony  v.  Hunt,  29  Mo.  App.  379;  Lancaster  v.  Waur 
kegan  etc.  Ry.,  24  N.  E.  Rep.  629;  li^eishel  v.  MoOill,  28  III. 
App.  68;  Thompson  v.  Hatch,  3  Pick.  512.) 

This  case  at  bar  presents  a  total  disregard  of  the  rale  quoted 
above,  without  any  reason  therefor  except  a  conflict  of  state- 
ment between  the  respective  attorneys  for  the  parties  as  to 
whether  there  was  or  was  not  any  verbal  stipulation  out  of 
court  for  extra  time  to  answer.  We  think  that  to  affirm  the 
decision  of  the  court  would  be  to  hold  that  an  established  rule 
of  procedure  may  be  arbitrarily  applied  or  abrogated  without 
r^ard  to  the  use  of  sound  judicial  discretion. 

Doubtless,  rules  of  court  may  be  rescinded  or  modified  at 

the  just  convenience  of  the  court  which  makes  them,  but  there 

should  be  some  better  reason  for  wholly  ignoring  them  than 

the  respondent  relies  upon  in  this  case. 

The  order  setting  aside  the  default  is  reversed. 

ReveneJL 
Pembebton,  C.  J.  and  De  Witt,  J.  concur. 
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BACH,  CORY,  AND  COMPANY,  Ltmited,  Respond- 
ENTB,   V.    MONTANA   LUMBER  AND    PRODUCE 

COMPANY    ET    Ali.,    ApPELIiANTB. 

[Submitted  F^braary  16, 1895.^1>ecided  Fbbnuiy  19, 18SNS.] 

JbUfLEyin—Pleading^Negaiioe  implying  an  qfflrmaUve.—WhMe  the  oomplaint  li 
in  repleyin  »  denial  in  the  answer  in  the  oonj  onetime  that  defendant  took 
**and"  carried  away  the  goods  is  not  a  denial  that  he  took  the  goods,  or  a 
denial  that  he  carried  them  away,  and  is  bad  as  implying  an  afflrmatlTe  of  the 
allegation  intended  to  be  denied.  (HarrU  r.  Shontz,  1  Mont  21S;  ThomXm  t. 
BorvbueJdt,  1  Mont.  286;  Fower  t.  Oum,  6  Mont.  6,  cited.) 

BiM^-^tuigment  an  the  ptoodtn^s.— Where  the  complaint  in  replerin  aUegea 
the  plaintiffs  ownership  and  right  to  the  possession  of  the  goods,  and  this 
allegation  is  properly  denied  in  the  answer  in  the  disjunctlTe,  it  is  error  to 
render  judgment  on  fhe  pleadings,  though  there  be  other  fkulty  denials  in  the 
answer. 

BiJtM— Bight  to  po89»89ion.^-ThB  right  to  the  possession  of  personal  property  is 
essential  in  the  plaintiff  in  an  action  for  olaim  and  deUTSKy.  {Lavbemheimer 
T.  McDennott,  6  Mont.  617,  cited.) 

Appeal  from  Third  Judimal  Didrid,  Deer  Lodge  Oounfy. 

Repi^evin.  Judgment  on  the  pleadings  was  rendered  for 
ihe  plaintiff  bj  Woodt,  9.    Reversed. 

Brazdton  &  Schamikow,  and  O.  B.  Winston,  for  Appellants. 

E.  D.  Weed,  for  Bespondent. 

C.DE  WiTTy  J. — This  is  an  appeal  from  a  judgment  rendered 
on  the  pleadings.  The  action  was  in  replevin.  Upon  oom- 
plaint  and  answer  filed  the  plaintiff  moved  for  judgment  on 
the  pleadings  upon  the  following  grounds: 

^'1.  That  there  is  no  denial  in  defendant's  answer  of  the 
allegations  in  plaintiff's  complaint  that  the  defendant  took  and 
received  the  lumber  in  said  complaint  described. 

''2.  That  defendants'  answer  admits  that  the  value  of  the 
lumber  taken  by  defendant  as  alleged  in  plaintiff's  complaint 
was  $618|  and  plaintiff  should  have  judgment  for  such  amount 
with  l^ai  interest  thereon  from  the  date  of  conversion. 

**  Elbebt  D.  Weed, 

"Atty.  for  Plaintiff." 

This  motion  was  granted.  It  is  true  that  there  was  no  denial 
in  the  answer  that  defendants  took  and  received  the  lumber 
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which  was  the  subject  of  the  action.  The  deoial  of  the  de* 
fendants  is,  that  they  did  not  take  and  carry  away  the  lumber, 
etc  The  denial  is  in  the  conjunctive.  A  denial  that  defend- 
ants took  and  carried  away  the  goods  is  not  a  denial  that  they 
took  the  goods,  or  a  denial  that  they  carried  them  away. 
(Boone  on  Code  Pleading,  §  61,  and  cases  cited;  Harris  v. 
Sliontz,  1  Mont  212;  Toombs  v.  Homlmokle,  1  Mont  286; 
Power  V.  Gfum,  6  Mont  5.) 

But  there  is  a  denial  in  the  answer  of  another  material  alle« 
gation  of  the  complaint,  which  denial  raises  an  issue.  The 
complaint  alleges  that  on  a  certain  day  the  plaintiff  was  the 
owner  and  lawfully  possessed  of  the  lumber.  '^The  right  to 
the  possession  of  personal  property  is  essential  in  the  plaintiff 
in  an  action  for  claim  and  delivery."  (Laubenheimer  v.  Jfo- 
DemioU,  6  Mont.  517;  see  also  Cobbey  on  Replevin,  §  784.) 

This  essential  allegation  was  made,  as  we  have  seen,  in  the 
complaint  This  essential  allegation  of  the  complaint  was 
denied  in  the  answer  in  the  following  language:  ''The  defend- 
ants deny  that  the  plaintiff  was,  at  the  time  mentioned,  or  at 
any  other  time,  the  owner  or  lawfully  possessed  of  any  lumber 
of  the  description  given  in  the  complaint,  or  of  the  value  named 
therein,  or  of  any  other  value,  at  the  mill-yard  of  Coffey  and 
Brennan,  in  the  county  and  state  aforesaid."  Here  the  denial 
is  in  the  disjunctive,  which  is  proper.     (See  cases  last  cited.) 

It  is  denied  that  the  plaintiff  was  the  owner  or  lawfully 

possessed  of  the  lumber.    This  denial  raised  the  material  issue 

as  to  plaintiff's  right  of  possession.    There  being  an  issue 

raised,  judgment  on  the  pleadings  was  error,  and  the  same  is 

therefore  reversed. 

Reversed. 

PembebtoNi  C.  J.,  and  Hunt,  J.*  ooncor. 
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I  81    428 
[Snbmiited  FebroAiy  8, 1895.    Decided  Febrauy  18, 1895.] 

WniA-^cntmi  agavwi  prdttatB  of  toGl-^Abtug  of  dUcreiion  in  routing  to  open 
defauH,—Jn  the  case  at  bar  two  ijToral  cootests  were  brought  against  the  pro- 
bate of  a  will  by  different  heirs  at  law  of  the  decedent,  but  the  gronnds  of 
objection  being  the  same  in  substance  in  both  contests,  the  two  sets  of  con* 
testanto  were  represented  by  the  same  counsel  in  Montana.  A  trial  of  one  of 
theee  oontests  was  had,  which  lasted  over  a  month,  and  the  Jury,  being  unable 
to  agree,  were  discharged.  Counsel  then  stipulated  that  upon  a  day  certain,  to 
be  named  by  the  courts  this  same  contest  should  be  tried  again,  and  that  no 
continuance  thereof  should  be  had  or  asked  by  either  party,  unless  for  causes 
that  might  arise  after  the  date  of  the  stipulation.  Some  flTe  or  six  weeki 
prior  to  the  day  fixed  for  trial  the  Montana  counsel  withdrew  from  further 
participation  in  the  case  on  behalf  of  the  second  case  of  contestants,  giving  ag 
a  reason  therefor  that  their  interests  had  become  adverse  to  the  interests  of 
the  other  contestants.  The  New  York  counsel  of  the  second  set  of  contestanta 
were  notified  of  such  withdrawal,  and  advised  of  the  necessity  of  having  some 
one  on  hand  at  the  approaching  trial,  and,  after  several  futile  attempts,  tliey 
at  last  succeeded  in  retaining  a  Montana  attorney  just  one  week  before  the 
day  set  for  the  trial  of  the  first  contest  But  the  latter  attorney  was  then  try- 
ing another  ^aae,  and  it  was  impossible  for  him  to  familiarize  himself  with  his 
clients'  claims,  and  the  testimony  necessary  to  support  them.  When  the  hours 
of  trial  of  the  first  contest  arrived,  a  stipulation  for  its  continuance  was  filed, 
and  the  agreement  made  to  separate  it  *'  from  any  other  contests  of  any  otlier 
parties  against  the  probate  of  said  will."  This  stipulation  summarily  dis- 
posed of  the  trial  of  the  first  contest  on  that  day,  and  the  second  contest  was 
then  called  for  trial,  but  the  Montana  counsel  could  do  nothing,  except  beg  a 
eontinuance,  which  he  did  on  the  ground  that  he  relied  on  the  other  contest 
being  first  tried;  that  his  clients  were  in  Massachusetts  and  New  Tork;  that 
their  only  Montana  counsel  familiar  with  their  rights  had  withdrawn  some 
weeks  previously;  that  their  New  York  counsel  were  not  present,  and  that  he 
bad  no  testimony  on  hand,  and  knew  not  where  to  get  it,  or  who  were  his  witp 
nesses.  The  court  denied  the  motion  for  a  continuance,  and  the  proponents 
of  the  will  pressed  for  a  dismissal  of  the  contest.  The  Montana  attorney  asked 
leave  to  dismiss  *'  without  prejudice,"  but  the  proponents  objected,  and  asked 
a  general  dismissal,  whereupon  the  former,  acting  presumably  in  his  belief  in 
the  best  interests  of  his  clients,  withdrew  from  the  case,  and  it  was  at  ones 
dismissed  on  proponents'  motion.  Held,  That  although  the  court  may  not  have 
erred  in  refusing  a  continuance,  and  properly  declined  to  permit  a  dismissal 
**without  prejudice,"  and  though  the  contestants  and  their  New  Tork  counsel 
may  have  been  negligent  in  permitting  the  Montana  attorney  to  be  placed  in 
the  position  he  was,  yet,  in  view  of  the  fact  that  when  these  contestaqts,  by 
their  counsel,  went  into  court,  the  first  contest  stood  for  trial  ahead  of  theirs' 
and  that  when  it  was  continued,  and  the  second  contest  was  peremptorily 
sailed,  they  were  surprised,  their  negligence  in  not  being  ready  to  proceed, 
eonsidering  all  the  facts  and  circumstances,  was  excusable,  and,  under  section 
116  of  the  Gode  of  Oivil  Procedure,  they  were  entitled  to  be  relieved  from  ths 
default,  and  that  the  discretion  of  the  court  in  refusing  such  relief  was  so 
unwisely  exercised  that,  in  furtherance  of  justice,  a  reversal  would  be  ordered* 
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Will  oontbst.  Dismissal  as  for  a  defaalt  The  oonteBt- 
aDts'  motion  to  open  the  default  was  denied  by  MoHatton,  J. 
Reversed* 

Statement  of  the  case  by  the  jnstioe  delivering  the  opinion: 
A.  J.  Davis  died  at  Butte,  Montana,  March  11,  1890.    His 
estate  was  of  the  estimated  value  of  about  four  millions  of  dol« 
lars.    He  left  certain  heirs  at  law,  amongst  whom  was  Sarah 
Maria  Cummings,  a  sister,  Henry  Boot  and  Ellen  S.  Connel, 
children  of  a  deceased  sister,  Harriet  B.  Sheffield  and  Henry 
A«  Davis,  children  of  a  deceased  brother.    Just  after  the  death 
of  the  decedent,  upon  the  belief  that  he  had  died  intestate, 
several  parties  in  interest  applied  for  letters  of  administration. 
July  24, 1890,  while  these  applications  were  pending,  John  A. 
Davis  filed  an  instrument  purporting  to  be  the  will  of  tlie 
decedent  and  praying  that  it  be  admitted  to  probate.     August 
9, 1890,  Henry  A.  Boot  and  Maria  Cummings  and  Harriet  B. 
Sheffield  and  Henry  A.  Davis  filed  objections  to  the  admission 
of  the  said  alleged  will  to  probate*     The  main  grounds  of  these 
objections  were  that  the  document  filed  was  not  the  last  will 
and  testament  of  the  said  A.  J.  Davis,  deceased;  that  the  said 
A.  J.  Davis,  deceased,  did  not  declare  the  same  to  be  his  last 
will  and  testament;  that  the  witnesses  to  said  alleged  will  did 
not  sign  the  same  at  the  request  of  the  said  A.  J.  Davis,  deceased; 
and  that  the  said  instrument  was  fraudulent  and  spurious,  and 
that  the  signatures  thereon  were  forged.    Upon  August  12, 
1890,  a  special  administrator  was  appointed,  who  is  yet  serv- 
ing.   On  the  19th  of  August,  1890,  John  A.  Davis,  proponent 
of  the  will,  demurred  to  the  objections  filed  by  Boot  and  Cum* 
mings  and  to  the  objections  of  Sheffield  and  Davis.     Upon 
August  23, 1890,  these  demurrers  were  argued,  and  on  Sep- 
tember 2d  sustained.    Boot  and  Cummings,  as  contestants,  filed 
amended  objections  to  the  probate  of  said  alleged  will,  and  on 
the  3d  of  October  the  proponent  filed  his  answer.    A  trial  was 
subsequently  had  in  July,  1891,  upon  the  contest  of  Boot  and 
Cummings.    This  trial  lasted  over  a  month,  and,  on  September 
9th,  the  jury,  being  unable  to  agree,  were  discharged.    January 
24,  1893,  the  proponent  of  the  allied  will,  John  A.  Davis, 
died  intestate.    John  E.  Davis^  his  son^  was  duly  appointed 
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admiuistrator  of  his  estate.    Upon  April  1^  1893,  said  John  E. 
Davis  secured  an  order  reviving  the  Boot  and  Cu minings  con- 
test   The  Sheffield  and  Davis  contest  was  still  pending.    Tiie 
proponent,  having  onlj  demurred  to  certain  of  the  objections  of 
the  said  Sheffield  and  Davis,  ought  to  have  answered  to  other 
objections,  but  did  not.     Nothing  was  done  in  the  Sheffield* 
Davis  contest  until  May  13, 1893,  upon  which  date  John  E. 
Davis,  as  administrator  of  his  father's  estate,  filed  an  answer 
to  the  first  four  objections  of  the  said  Sheffield  and  Davis,  and 
upon  said  thirteenth  day  of  May,  1893,  the  contest  was  set 
down  for  hearing  upon  July  24th.     The  contest  of  Boot  and 
Cummings  preceded   the  contest  of  Sheffield  and  Davis  on 
the  docket,  and  in  the  Boot  and  Cummings  contest  counsel 
stipulated,  upon  the  twenty-ninth  day  of  April,  1893,  that  the 
said  Boot  and  Cummings  contest  should  be  continued  until 
July  17^  1893,  or  until  a  day  certain  to  be  fixed  by  the  court, 
and  that  upon  such  day  the  said  contest  should  be  tried  and  no 
continuance  thereof  shouId.be  had  or  asked  by  either  party 
unless  for  causes  that  might  arise  after  the  date  of  the  stipu- 
lation.    Sheffield  and  Davis  had  been  represented  by  £•  W, 
Toole,  Esq.,  and  John  B.  Clayberg,  Esq.,  in  Montana  np  to 
some  time  in  June,  1893,  at  which  time  Mr.  Toole  and  Mr. 
Clayberg  withdrew  from  the  further  participation  in  the  case. 
The  New  York  attorneys  of  Sheffield  and  Davis  made  soma 
effort  to  have  Mr.  Toole  remain  as  their  counsel,  but  these 
efforts  were  without  success.     A  telegram  was  then  sent  by 
Mr.  Keogh,  one  of  the  New  York  lawyers  of  the  appellants, 
to  Judge  McHatton,  presiding  judge  of  the  court  in  which  the 
contests  were  pending,  asking  him  to  recommend  some  connsel  to 
them.     The  judge,  upon  receipt  of  the  telegram  of  Mr.  Keogh, 
recommended  Mr.  John  W.  Cotter  of  Butte.     Mr.  Cotter  was 
employed  on  July.  17th.    At  the  time  of  his  employment  he 
was  engaged  in  the  trial  of  an  important  mining  suit,  which 
was  concluded  on  the  evening  of  July  23,  1^93,  or  the  day 
before  the  contests  of  Boot  and  Cummings  and  these  appellants 
were  set  for  trial.    On  July  19th  Mr.  Cotter  filed  his  written 
demand  for  a  jury  trial  in  the  matter  of  the  contest  of  Sheffield 
and  Davis.    On  July  24th  the  contestants  Boot  and  Cum« 
mings,  by  stipulation  made  with  the  proponent^  stipulated  thai 
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the  Root  and  Cummings  contest  should  be  tried  jointly  and 
together^  bat  separate  and  apart  and  distinct  from  any  other 
oontesis  of  any  other  parties  against  the  probate  of  said  will| 
and^  further,  that  the  trial  of  the  Boot  and  Cummings  contest^ 
set  for  trial  on  July  24th,  should  be  continued  and  should  not  be 
set  for  trial  until  after  September  1, 1893,  and  tlien  only  apon 
order  of  tlie  court  made  upon  application  of  one  or  more  of  the 
said  [Mirties  to  contest|  notice  of  which  application  should  be 
given  by  the  parties  making  the  same  to  the  other  parties  to 
said  contest.  This  stipulation  was  dated  and  filed  uj[x>q  the 
dates  set  for  the  trial  of  the  contest. 

Thereafter  Slieffield  and  Davis,  contestants,  filed  their  motion 
for  a  continuance,  basing  it  upon  the  affidavit  of  Mr.  Cotter^ 
which  is  substantially  as  follows: 

That  he  was  retained  by  the  contestants  on  July  17th;  that 
he  was  then  engaged  in  the  trial  of  the  case  of  FUxgerald  v. 
ClcLrk  in  the  district  court  of  Silver  Bow  county;  that  he  had 
no  time  to  prepare  for  the  contest,  owing  to  the  fact  of  his 
^i>gsg^°>^nt  in  said  case,  the  trial  of  which  terminated  July 
23d  at  6:30  o'clock  p.  M;  that  when  he  agreed  to  represent 
the  contestants  he  was  led  to  believe  from  the  record  that  the 
contests  would  be  all  tried  together,  otherwise  he  would  not 
have  agreed  to  represent  them  at  all  at  that  time;  'Hhat  accord- 
ing to  the  terms  of  the  stipulation  filed  in  the  said  cause,  and 
dated  April  29,  1893,  there  was  to  be  no  further  continuance 
of  this  cause,  or  of  the  trial  of  this  cause,  as  to  the  contestant 
and  plaintifi^  Henry  A.  Boot,  which  said  stipulation  was  mgned 
by  all  of  the  attorneys  or  most  of  the  attornejrs  representing 
proponent  and  said  contestant  at  that  time;  that  the  stipulation 
for  a  continuance  filed  in  this  court  on  the  twenty-fourth  day  of 
July,  1893,  on  the  part  of  said  Henry  A.  Boot,  was  a  matter  of 
surprise  to  me,  and  that  I  was  taken  by  surprise  u[x>n  the  fil- 
ing of  the  said  stipulation,  and  did  not  anticipate  any  continu- 
ance as  to  any  of  the  contestants,  but  thought  that  said  matter 
would  be  tried;  that  the  contests  of  all  of  the  said  parties  in- 
volve practically  the  same  issues  as  appears  by  the  records  of  said 
cause,  and  that  all  of  the  said  contests  can  be  trieil  together, 
and  affiant  states  that  I  can  see  no  good  reason  why  the  hearing 
thereof  should  be  separated  and  the  court  compelled  to  devote 
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double  the  araonot  of  time,  at  least,  to  the  dispoeition  of  the 
matters  and  issues  raised  hy  the  contests  of  the  difi'erent  parties 
to  the  above  proceeding. 

^'That  owing  to  the  fact  of  the  said  contestants  and  plain- 
tiffs Harriet  R.  Sheffield  and  Henry  A.  Davis  having  relied 
upon  the  trial  of  the  contest  of  Henry  A.  Boot  and  of  all  the 
contests  in  the  above  proceeding  on  the  same  date,  and  not 
anticipating  separate  trials  of  said  contests,  and,  no  demand 
having  been  made,  that  affiant  is  aware  of,  until  July  24, 1893, 
for  a  separate  trial  of  the  said  contests,  affiant  is  not  at  present 
prepared  to  proceed  with  the  trial  of  said  cause  for  the  said 
parties. 

''  Affiant  further  states  that  since  the  date  of  my  retention  as 
attorney  in  said  cause  I  have  not  had  an  opportunity  to  dis- 
cover the  names  and  whereabouts  of  the  witnesses  necessary  to 
present  the  issues  in  this  cause;  that  I  have  devoted  a  greater 
portion  of  my  spare  time  to  looking  up  the  said  matters,  and 
have  been  unable  to  find  the  names  or  residences  of  the  wit* 
nesses,  for  the  purpose  of  subpoenaing  them  or  taking  their 
depositions,  and  that  I  would  be  unable  to  present  this  case  in 
a  manner  that  would  do  justice  to  my  clients  at  this  time;  that 
it  will  require  some  considerable  time  to  prepare  the  said  cause 
for  trial,  and  that  if  a  continuance  is  allowed  herein  for  a  rea^ 
sotiable  time,  that  I  believe  that  I  will  be  in  a  position  to  try 
said  cause  in  a  manner  that  will  do  justice  to  myself  and  my 
clients,  but  that  I  am  not  able  to  do  so  at  this  time,  owing  to 
the  above  facts  and  circumstances;  that  owing  to  the  fact  that 
the  persons  I  represent  reside  in  the  states  of  New  York  and 
Massachusetts,  and  that  their  attorney,  Martin  J.  Keogh,  resides 
in  the  city  of  New  York,  I  have  not  had  time  to  consult  with 
him  in  this  cause,  for  the  purpose  of  ascertaining  the  where- 
alK>ut8  of  necessary  witnesses  upon  the  trial  of  this  cause,  and 
all  of  my  consultations  and  correspondence  have  to  be  car- 
ried  on  by  mail  or  tel^raph,  and  that  it  takes  four  days  for  a 
letter  mailed  at  Butte  to  reach  New  York,  and  four  days  for  a 
reply,  making  eight  days  at  least,  and  that  since  the  date  of  my 
retention  I  have  not  had  time  to  receive  an  answer  to  my  com- 
munication of  date  July  17,  1893.  Affiant  further  states  that 
if  this  case  is  continued  and  the  hearing  of  the  said  contest  and 
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objections  is  oontinned  for  a  reasonable  time,  from  information 
I  have  been  able  to  obtain,  I  believe  that  the  said  contestants 
will  be  able  to  produce  witnesses,  or  take  their  depositions^ 
whose  names  and  residences  I  am  not  ^miliar  with  at  present, 
and  do  not  know,  who. will  testify  that  the  said  will  offered  for 
probate  bj  proponent  in  this  cause  is  not  the  last  will  and 
testament  of  Andrew  J.  Davis,  deceased,  and  is  not  entitled  to 
be  probated  as  the  will  of  Andrew  J.  Davis,  deceased,  and  that 
the  said  Andrew  J.  Davis,  deceased,  never  made,  executed,  nor 
signed  the  said  will  in  the  presence  of  the  said  witnesses  whose 
names  are  attached  thereto,  nor  either  of  them,  nor  published 
the  same  as  his  last  will  and  testament,  and  that  the  said 
witnesses  never  signed  the  said  will  in  his  presence,  but  that 
owing  to  the  fact  of  my  being  taken  by  surprise  by  the  appli- 
cation to  continue  the  trial  of  the  contest  of  the  said  Henry  A. 
Boot,  I  am  unable  at  this  time  to  procure  the  said  witnesses, 
or  their  names  or  residences,  or  their  attendance  upon  court  for 
the  purpose  of  presenting  said  facts,  and  I  have  not  had  time 
to  take  their  depositions. 

'^  Wherefore,  affiant  asks  'that  the  trial  of  the  contests  ot 
Harriet  B.  Sheffield  and  Henry  A.  Davis  be  continued  and 
that  all  of  the  said  contests  be  tried  together.'' 

Upon  July  26th  the  court  overruled  the  motion  for  a  con« 
tinuanoe,  to  which  ruling  the  contestants  excepted.  Upon  the 
next  day,  July  27th,  the  court  called  the  contest  of  Sheffield 
and  Davis  for  trial,  and,  upon  motion  of  the  said  proponent, 
dismissed  the  objections  of  the  contestants  and  rendered  judg- 
ment so  dismissing  said  contest.  The  order  dismissing  the 
contest  is  substantially  as  follows: 

^'Now  on  this  27th  day  of  July,  1893,  in  open  court,  this 
contest  came  on  for  trial,  the  contestants  Harriet  B.  Sheffield 
and  Henry  A.  Davis  appearing  by  John  W.  Ootter,  tlieir 
attorney,  and  the  proponent  John  K  Davis  by  W.  W.  Dixon, 
M.  Kirkpatrick,  and  Forbis  &  Forbis,  his  attorneys,  and  there- 
upon said  contestants  moved  the  court  to  be  allowed  to  dismiss 
their  said  contest  without  prejudice,  which  said  motion  was 
overruled  by  the  court,  and  the  court  ruled  that  he  would  sus- 
tain the  motion  to  dismiss  the  contest  but  not  without  preju- 
dice, if  contestants  so  desired^  but  contestants  declined  to  dismiss 
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said  ooDtesty  except  without  prejadicei  and  excepted  to  the  raU 
iog  of  the  court  refusing  to  allow  the  dismissal  of  said  oontest 
without  prejudice, 

^'Aod  thereupon  said  John  W.  Cotter,  in  open  court,  with- 
drew his  appearance  as  attorney  for  said  contestants,  and  the 
contest  now  coming  on  regularly  for  trial,  neither  of  said  con- 
testants appeared  in  person  or  by  attorney,  and  thereupon,  upon 
motion  of  proponent's  counsel,  it  is  ordered  and  adjudged  by 
the  court  that  the  said  contest  of  the  said  Harriet  B.  Sheffield 
and  Henry  A.  Davis  be  dismissed,  and  that  proponent  recover 
of  said  contestants  his  (proponent's)  cost  of  said  oontest  taxed 
at  — ^  dollars,  to  which  ruling  of  the  court  and  judgment 
of  dismissal  and  for  costs  the  said  John  W.  Cotter  excepted  at 
the  time/' 

Upon  the  20th  of  October,  1 893,  the  said  contestants  Shef- 
field and  Davis  moved  the  court  to  set  aside  the  default  and 
open  the  judgment  rendered  against  them,  and  that  they  should 
be  admitted  to  contest  the  will  upou  their  objections  so  filed. 
Messrs.  Cullen  and  George  F.  Shelton  appeared  as  attorneys 
for  the  contestants  in  filing  this  motion.  The  motion  was 
based  upon  the  following  grounds  to  wit:  The  court  exceeded 
its  jurisdiction  in  dismissing  the  said  objections  and  striking 
the  same  from  the  files. 

Second.  Because  the  said  order  was  made  and  taken  against 
the  contestants  by  reason  of  their  mistake,  inadvertence,  sur- 
prise, and  excusable  neglect  in  this,  to  wit: 

(a)  The  said  action  had  never  been  revived  as  to  these 
plaintifis,  or  either  of  them. 

(6)  The  said  action  had  been  revived  as  to  the  Boot  and 
Cummings  objections,  and  plaintiffs  had  the  right  to  rely  upon 
the  supposition  that  said  case  would  not  be  called  for  trial  as 
to  them  nntil  it  had  been  first  revived  as  against  them. 

(c)  The  plaintiflEs  were  taken  by  surprise  by  the  filing  of 
an  answer  to  their  objections  to  the  *^  probate  of  said  allied  will 
by  the  said  defendant  on  the  13th  day  of  May,  1893,  a  defiiult 
therein  having  existed  from  the  12th  day  of  September,  A.  d. 
1890,  by  the  failure  of  defendant  to  file  any  answer  to  such 
objections,  and  also  because  no  leave  of  court  was  obtained  to 
file  such  answer,  or  notice  given  these  plaintiffs  that  defendant 
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would  file  tlie  samei  and  becaase  there  had  been  no  revivor  of 
aaid  action  aa  to  them  before  the  filing  of  aaid  answer  ^  the 
date  when  said  case  was  called  for  trial  on  soch  otyections  and 
answer. 

**{d)  Because  the  plaintiffs  had  the  right  to  rely  open  the 
statements  made  by  connsel  for  Henry  A.  Root  and  Maria  A. 
CummingSy  that  the  case  would  be  tried  on  tlie  objections  filed 
in  their  behalf,  and  the  neglect  of  plaintifib  to  summoo  wit- 
nesses to  establish  the  issues  on  their  part  was  ezcnsable. 

^*(e)  Because  the  plaintiflb  were  surprised  by  the  withdrawal 
of  £.  Warren  Toole  as  their  counsel,  upon  whom  they  relied 
to  look  after  their  interests,  at  a  time  so  shortly  bef<»e  tiie 
said  case  was  called  for  trial  that  they  had  not  time  to  secure 
other  counsel  in  time  to  projierly  prepare  said  case  for  trial. 

**{/)  Because  the  counsel  whom  they  employed  at  the  sug- 
gestaon  and  on  the  recommendation  of  the  honorable  judge  of 
this  court  was  so  occupied  with  other  business  that  he  could  not 
properly  prepare  plaintiffs  said  case  for  trial  after  the  time 
when  plaintiflb'  engaged  him  and  before  the  time  said  cause 
was  called  for  trial. 

*(ff)  Because  plaintiffs  were  taken  by  surprise  hy  the  stipu- 
lations entered  into  by  counsel  for  Henry  A.  Boot  and  Maria 
A.  Cnmmings,  and  for  proponents,  whereby  it  was  agreed  that 
the  contest  of  these  plain tiffii  and  'of  Henry  A«  Root  and 
Maria  A«  Cummings  should  be  tried  separately,  and  that  the 
contest  of  Henry  A.  Root  and  Maria  A.  Cummings  should  be 
continued  until  called  up  by  consent  of  both  sides,  in  violation 
of  the  express  understanding  and  agreement  between  plaintiff 
and  Henry  A.  Root  and  Maria  A.  Cummings. 

**  (A)  Because  the  death  of  proponent  Jolin  A.  Davis,  and 
the  appointment  of  John  £•  Davis  as  administrator  and  his 
substitution  as  proponent  before  answer  had  been  filed  to  the 
contest  of  these  plaintiffs,  was  such  a  change  in  the  conditions 
of  the  parties  to  said  snit  as  would  warrant  the  continuance  of 
the  case  upon  application  of  either  side. 

«This  motion  will  be  made  upon  the  affidavits  of  William 
L.  Snyder,  Martin  J.  Keogh,  and  John  W.  Cotter,  and  upon 
the  files  and  records  of  said  cause  |)articularly  referi^  to  in 
said  affidavits/' 
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To  support  that  motion  contestants  filed  the  affidavit  oi 
William  L.  Snyder^  who  swears  ''that  he  is  an  attorney  and 
eoonselor  at  law,  engaged  in  the  praotioe  of  his  profession  in 
the  city  and  ooonty  of  New  York,  and  has  been  snch  attorney 
and  counselor  for  many  yean  last  past;  that  deponent  is  asso* 
dated  with  Martin  J.  Keogh,  an  attorney  and  connsdor  at  law 
engaged  in  the  practice  of  his  profession  in  the  city  and  county 
of  New  York,  and  that  the  said  Martin  J.  Keogh  is  the  attor-  ' 
ney  for  Harriet  R.  Slieffield  and  Henry  A.  Davis,  a  niece  and 
nephew  of  Andrew  J.  Davis,  late  of  the  city  of  Butte^  county 
of  Silver  Bow,  slate  of  Montana,  deceased;  that  the  said  Har- 
riet B.  Sheffield  and  Henry  A.  Davis  are  children  of  Asa 
Davis,  a  deceased  brother  of  said  Andrew  J.  Davis,  who  died 
on  the  11th  day  of  March,  1890,  at  said  city  of  Butte,  intestate 
and  unmarried,  leaving  an  estate  of  the  estimated  value  of  five 
millions  of  dollars,  as  deponent  verily  believes,  and  as  such 
heirs  and  next  of  kin  of  said  Andrew  J.  Davis  are  entitled  to 
share  in  his  estate,  and  are  entitled,  as  deponent  is  informed 
and  verily  believes,  to  an  eleventh  part  or  share  of  said  estate. 

"Deponent  further  sajrs  that  upon  the  death  of  said  Andrew 
J.  Davis,  said  Harriet  B.  Sheffield  and  Henry  A.  Davis 
retained  said  Martin  J.  Keogh  as  their  attorney  to  represent 
them  in  all  matters  pertaining  to  the  estate  of  said  Andrew  J. 
Davis,  and  this  deponent  acted  as  associate  counsel  with  said 
Martin  J.  Keogh  in  all  matters  pertaining  to  said  estate,  for 
and  on  behalf  of  said  Harriet  B.  Sheffield  and  Henry  A. 
Davis." 

The  affidavit  of  Snyder  then  recites  the  matters  of  record  in 
relation  to  the  petition  of  Davis  for  letters  of  administration 
under  the  will,  and  continues  as  follows: 

^  That  thereupon  a  contest  arose  as  to  the  genuineness  of 
said  instrument  so  proposed  as  the  will  of  said  deceased;  con- 
testants claiming  it  to  be  a  forgery  and  that  Andrew  J.  Davis 
had  made  snbsequeut  wills,  which  contest  is  still  pending  and 
undetermined  in  this  court.  That  in  the  early  proceediugs 
with  reference  to  the  administration  of  the  estate  of  the  said 
Andrew  J.  Davis,  said  Martin  J.  Keogh  appeared  and  attended 
at  the  city  of  Butte,  in  the  state  of  Montana,  representing  the 
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ioterestB  of  his  dienta,  said  Harriet  B.  Sheffield  and  Heaiy 

A.  Davis. 

''After  said  alleged  will  and  petitions  for  probate  thereof 
were  filed,  Martin  J.  Keogh,  on  beiialf  of  his  clientB,  Harriet 

B.  Sheffield  and  Henry  A.  Davis,  filed  in  the  office  of  the 
derk  of  this  court,  on  the  9th  of  August,  1890,  objections  to 
the  probate  of  said  alleged  will,  and  upon  the  same  day  object 
tions  to  the  probate  of  said  alleged  will  were  also  filed  bj 
Heniy  A.  Boot  and  Maria  A.  Cummings.  Deponent  further 
says:  that  he  is  informed  and  believes  that  the  objections  so 
filed  by  said  Harriet  B.  Sheffield  and  Henry  A.  Davis,  and 
by  said  Henry  A.  Boot  and  Maria  A.  Cummings,  were  the 
only  objections  so  filed  by  any  of  the  heirs  of  the  said  Andrew 
J.  Davis,  and  eonstitute  the  only  oontest  with  respect  to  said 
alleged  will  That  on  said  9th  day  of  August,  1890,  suodiy 
petitions  were  filed  for  special  letters  of  administration  upon 
the  estate  of  Andrew  J.  Davis,  deceased,  and  the  court,  after 
hearing  said  objections,  on  the  12th  day  of  August,  1890, 
made  an  order  appointing  James  A.  Talbott  as  special  admiu- 
istrator  of  said  estate,  and  directed  said  administrator  to  exe- 
cute a  bond  to  the  state  of  Montana,  with  two  or  more 
sufficient  sureties,  in  the  sum  of  three  millions  of  dollars,  and 
on  the  18th  day  of  August,  1890,  said  TalboU  filed  said  bond, 
which  was  duly  approved  by  the  court  on  that  day,  and  said 
Talbott  thereupon  entered  upon  his  duties  as  such  special 
administrator,  and  is  still  such  special  administrator;  to  which 
said  order  and  bond  deponent  refers  and  makes  the  same  a 
part  thereof. 

'^Said  Martin  J.  Keogh  and  this  deponent,  being  residents 
of  the  state  of  New  York,  and  being  unable  to  attend  person- 
ally to  represent  the  interests  of  said  Harriet  B.  Sheffield  and 
Henry  A.  Davis  in  the  courts  of  Montana,  retained  £»  Wai^ 
ren  Toole  as  the  attorney  and  counsel  for  said  Harriet  R. 
Sheffield  and  Henry  A.  Davis,  and  said  Toole  accepted  said 
retainer  and  agreed  to  act  as  the  attorney  and  counsel  as  afore- 
said in  all  matters  pertaining  to  the  estate  of  Andrew  J.  Davi% 
deceased. 

''Deponent  further  says  that,  during  the  lifetime  of  said 
John  A.  Davis,  no  answer  was  ever  filed  to  the  objections  of 
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said  Harriet  B.  Sheffield  and  Henry  A.  Davis,  and  no  issue 
was  ever  joined  upon  said  objections.  That  on  the  19th  day 
of  August,  1890,  John  A.  Davis  filed  a  demurrer  to  the  fifth 
and  sixth  grounds  of  objections  filed  by  said  Harriet  B.  Shef- 
field and  Henry  A.  Davis,  but  the  first  four  grounds  of  said 
exceptions  were  never  demurred  to,  and  no  answer  thereto  was 
ever  filed  during  the  lifetime  of  said  John  A.  Davis,  and 
deponent  refers  to  said  demurrer  and  makes  the  same  a  part 
of  this  affidavit  Demurrer  was  also  filed  to  objections  filed 
by  said  Henry  A.  Boot.  That  said  demurrers  were  heard  on 
the  23d  day  of  August,  1890,  and  thereafter,  on  the  2d  day 
of  September,  1890,  an  order  was  duly  made  and  entered 
herein  sustaining  the  demurrer  to  the  objections  of  Harriet 
B.  Sheffield  and  Henry  A.  Davis,  and  to  the  objections  of 
Thomas  Jefierson  Davis  and  the  objections  of  said  Heniy  A. 
Boot;  to  which  said  order  deponent  refers  and  makes  the  same 
a  part  of  this  affidavit.  That  thereafter,  on  the  23d  day  of 
October,  1890,  issue  was  joined  upon  the  objections  of  Henry 
A.  Boot  and  Maria  A.  Cummiiigs  by  an  answer  duly  filed  on 
that  day.  That  no  answer  was  filed  to  the  objections  of  Har- 
riet B.  Sheffield  and  Henry  A^  Davis.  Various  proceedings 
were  had  in  the  matter  of  the  probate  of  said  alleged  will, 
and  elaborate  preparations  were  made  for  the  trial  of  the  con- 
test filed  by  said  Henry  A.  Boot  and  Maria  A.  Cummings  upon 
the  issues  joined  by  the  answer  of  the  proponent  John  A. 
Davis. 

''Deponent  further  says  that  Henry  A.  Boot  and  Maria  A. 
Cummings  demanded  a  jury  trial  upon  the  issues  to  the  con- 
test raised  by  the  answer  of  John  A.  Davis  to  the  objections 
filed  by  tliem.  That  said  trial  was  commenced  on  the  27th 
day  of  July,  1891,  and  continued  until  the  9th  day  of  Septem- 
ber,  1891,  when  the  jury  disagreed  and  were  discharged. 
Deponent  further  says  that  the  said  trial  involved  an  expendi- 
ture of  not  less  than  fifty  thousand  dollars.  Deponent  further 
says  that  no  trial  was  had  upon  the  objections  filed  by  depo- 
nent's clients,  Harriet  B.  Sheffield  and  Henry  A.  Davis,  and 
that,  as  a  matter  of  fact,  no  issue  was  joined  upon  said  contest, 
and  no  answer  had  been  filed  thereto,  although  neither  depo- 
nent, nor  said  Martin  J.  Keogh,  were  aware  of  the  fact  at  that 
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time  that  no  aach  answer  had  been  filed,  and  neither  this 
deponent,  nor  said  Martin  J.  Keogh,  were  advised  that  their 
clients,  Harriet  B.  Sheffield  and  Henry  A.  Davis,  were  entitled 
to  a  decree  of  default  on  the  part  of  proponent  to  file  an 
answer  to  their  objections;  but  this  deponent  and  said  Keogh, 
having  allowed  their  interests  to  be  attended  to  hj  £•  Wari^n 
Toole,  supposed  that  whatever  rights  they  were  entitled  to 
would  be  secured  by  the  vigilance  of  their  said  counsel,  said 
£•  Warren  Toole.  Deponent  further  says  that  he  reniaiued 
in  the  dty  of  Butte  during  said  trial  until  the  said  trial  was 
was  over,  and  until  the  jury  had  been  discharged,  and  there* 
after  deponent  proceeded  to  his  home  in  the  city  of  New  ITork, 
leaving  said  E.  Warren  Toole  to  look  after  the  interests  of  his 
said  clients. 

'*  Nothing  more  was  heard  by  this  deponent,  or  by  said 
Keogh,  or  by  deponent's  said  clients,  either  through  McCon- 
nell  &  Clayberg  or  said  E.  Warren  Toole,  in  relation  to  the 
oondition  of  said  contest,  until  the  16th  day  of  June,  1893.'' 

The  affidavit  then  sets  forth  the  revival  of  the  contests  in 
the  name  of  John  £.  Davis,  as  administrator  of  his  &tber'8 
estate,  and  the  order  of  the  court,  and  the  fiiot  that  no  notice 
of  such  revival  was  ever  given  to  Sheffield  and  Davis,  or  to 
K  W.  Toole  as  the  attorney  for  Sheffield  and  Davis,  although 
notice  of  said  application  for  revival  was  given  to  the  various 
firms  of  lawyers  who  appeared  as  attorneys  for  Boot  and  Cum- 
mings.  There  follows  considerable  matter  in  relation  to  the 
demurrer  to  the  objections  of  said  Sheffield  and  Davis  having 
been  passed,  but  all  such  matter,  being  immaterial  for  the  pree* 
ent  consideration  of  the  case,  is  omitted.  Mr.  Snyder  further 
continues: 

**  Deponent  further  says  that,  believing  the  rights  of  his 
said  clients  to  be  secured  under  the  supervision  of  the  said 
£.  Warren  Toole,  and  relying  wholly  upon  said  E.  Warren 
Toole  to  advise  deponent  as  to  his  rights  in  the  matter,  neither 
deponent  nor  said  Keogh  took  any  active  steps,  and  received 
no  further  notice  in  the  premises  until  about  the  20th 
day  of  June,  1893,  when  said  Keogh  received  a  letter  frooi 
said  K  Warren  Toqle  in  which  said  Toole  stated  that  he 
would  not  longer  act  as  attorney  for  said  Harriet  B.  Sheffield 
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and  Henry  A.  Davis.  Said  letter  contained  the  information 
that  tiie  trial  of  the  issues  apon  the  contest  of  the  alleged  will 
of  Andrew  J.  Davis  was  set  for  the  26th  day  of  July,  1893, 
a  oopy  of  whioh  said  letter  is  hereto  attached,  marked 
'Exhibits/ 

^  Deponent  further  says  that  thereupon  deponent  consulted 
said  Keogh  and  concluded  to  write  to  Mr.  Corbett,  who  was 
also  associated  with  Mr.  Toole  in  the  trial  of  said  actioni  to 
act  as  counsel  for  deponent's  dientSi  and  also  to  endeavor  to  have 
Mr.  Toole  to  reconsider  his  withdrawal  as  attorney  for  said 
Harriet  B.  Sheffield  and  Henry  A.  Davis*  That  thereupon  a 
letter  was  written  to  said  Corbett  requesting  him  to  act  as  at- 
torney for  deponentfs  said  clients,  and  to  advise  Mr.  Toole  that 
our  position  was  not  hostile  to  any  other  clients  represented 
by  himi  and  asking  him  to  remain  as  counsel  for  said  Harriet 
S.  Sheffield  and  Henry  A.  Davis.  That  said  letter  was  sent 
to  Mr.  Corbett,  and,  after  the  lapse  of  several  days,  said  Keogh 
received  a  telegram  from  said  Corbett  announcing  that  he 
could  not  act  as  counsel,  and  said  Corbett  further  advised  us 
that  said  Toole  could  not  act.  That  thereupon  said  Keogh 
tel^raphed  to  Judge  McHatton,  the  judge  of  this  court,  re- 
questing said  McHatton  to  suggest  the  name  of  some  suitable 
person  to  act  as  attorney  for  said  Harriet  B.  Sheffield  and 
Henry  A.  Davis  in  the  approaching  triaL  That  said  Keogh 
received  a  telq^ram  from  said  McHatton,  in  which  he  suggested 
the  name  of  John  W.  Cotter,  city  attorney  of  Butte  City,  as  a 
proper  person  to  retain  on  behalf  of  deponent's  client.  That 
said  Cotter  was  immediately  communicated  with  and  consented 
to  be  retained  on  the  ITtli  day  of  July,  1893,  as  more  fully 
appears  by  the  affidavit  of  said  Cotter,  a  copy  of  which  is 
hereto  annexed.  That  said  Cotter  stated  that  he  was  at  that 
time  engaged  in  the  trial  of  a  mining  suit  in  the  city  of  Butte, 
which  said  suit  was  then  actually  on  trial,  whioh  said  trial  was 
not  finished  until  the  23d  day  of  July,  1893,  at  6:30  o'clock 
in  the  afternoon  of  that  day.  Deponent  further  says  that  said 
Cotter  appeared  on  said  24th  day  of  July,1893,  as  deponent  is 
informed  and  verily  believes,  and  made  an  application  to  the 
court  for  a  continuance  of  said  contest,  upon  the  ground  that 
he,  the  said  Cotter,  was  only  retained  upon  the  17th  day  of 
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July;  that  he  had  been  actually  engaged  einoe  the  time  of  his 
retainer  until  the  23d  day  of  July;  that  he  had  no  time  in  which 
to  prepare  for  the  proeecution  of  said  action;  and  the  said  Colter 
further  relied  upon  the  etipuUtions  filed  in  said  action  by  the 
proponent  and  by  the  contestanta  Henry  A.  Boot  and  lAaria  A, 
CummingSy  on  the  29th  day  of  April,  1893,  providing  that  said 
contest  should  not  be  continued,  and  that  no  continuance 
thereof  should  be  asked  for  by  either  party,  unless  for  cause 
that  might  arise  after  the  stipulation  was  filed.  Deponent 
further  says  that  on  said  24th  day  of  July,  1893,  the 
contestants  Henry  A.  Boot  and  Maria  Cummings  made  a 
stipulation  with  the  proponent,  whereby  they  agreed  to  aeim- 
rate  the  contest  of  said  Henry  A«  Boot  and  Maria  A.  Cum- 
miugs  from  the  contest  of  any  other  party  against  the  probating 
of  said  will,  and  further  agreed  to  continue  the  contest  of  said 
Boot  and  Cummings  until  either  party  should  bring  the  same 
upon  ten  days'  notice,  copies  of  which  said  stipulation,  and  the 
afiidavit  of  the  said  John  W.  Cotter,  are  hereto  annexed  and 
made  a  part  of  this  aflSdavit.  Deponent  further  says  that  said 
court  refused  to  continue  the  said  contest  of  Harriet  B.  Shef* 
field  and  Henry  A.  Davis,  and  that  the  said  court  dismissed 
said  alleged  contest,  and  an  order  dismissing  the  same  was  en- 
tered on  the  27th  day  of  July,  1893,  a  copy  of  which  is  hereto 
annexed  and  made  a  part  of  this  affidavit. 

"  Deponent  further  says  that  said  Harriet  B,  Sheffield  and 
Henry  A.  Davis  have  no  means  and  no  property  except  their 
interest  in  this  estate;  that  the  said  contestants  are  absolutely 
without  means  with  which  to  procure  the  necessary  witnesses 
upon  such  short  notice,  or  to  arrange  to  secure  the  funds  with 
which  to  procure  the  attendance  of  the  witnesses  to  prosecute 
the  trial  of  said  contest.  And  deponent  further  says  tliat 
from  said  stipulation  filed  on  the  24th  day  of  July,  1893, 
it  ap|)ears  that  no  separate  trial  of  the  said  contest  had  ever 
been  asked  or  applied  for  until  the  24th  day  of  July, 
1893,  and  said  Cotter  relied  upon  said  stipulations  and  the  fact 
that  the  issues  had  never  been  separated,  believing  that  the 
said  issues  would  be  tried  together  as  one  issue,  as  more  fully 
appears  by  the  affidavit  of  said  Cotter,  which  is  hereto  annexed. 
Deponent  further  says  that  from  t:he  time  of  the  receipt  of  the 
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letter  of  said  K  Warren  Toole  refusing  to  act  as  oonnsel  for 
deponent's  said  clients,  to  wit,  the  20th  day  of  June,  1893, 
nntil  the  date  when  said  contest  was  set  for  trial,  to  wit,  the 
24th  day  of  July,  1893,  it  was  physically  impossible  for 
this  deponent^  or  said  Keogh,  to  prepare  for  the  trial  of 
said  contest  as  a  separate  contest,  or  to  retain  and  engage  addi- 
tional counsel,  and  deponent  and  said  Keogh  relied  upon  the 
fiict  that  the  said  contest  had  neyer  been  separated  and  had 
always  been  r^arded  and  treated  as  a  single  issue,  and  that  no 
application  had  ever  been  made,  and  no  notice  had  ever  been 
given  for  the  separation  of  said  contests,  and  that>  in  order  to 
properly  prepare  for  the  trial  of  said  issue  as  a  separate  con* 
test,  not  less  than  two  months  would  have  been  required,  after 
proper  counsel  had  been  retained,  within  which  to  arrange  to 
secure  the  proper  and  necessary  funds  and  to  secure  witnesses 
for  the  trial  of  said  contest. 

*' Deponent  further  says  that  tlie  reason  why  this  affidavit  is 
made  by  deponent,  and  not  by  tlie  said  Harriet  R.  Sheffield  and 
Henry  A.  Davis,  is  because  that  Harriet  R.  Sheffield  is  now  at 
New  Bochelle,  in  the  county  of  West  Chester,  state  of  New 
York,  and  the  said  Henry  A.  Davis  is  now  in  the  town  of 
Munson,  in  the  state  of  Massadmsetts,  and  that  the  said  Slief- 
field  and  Davis  are  not  personally  cognizant  of  many  of  the 
facts  set  forth  in  this  affidavit,  and  that  said  Keogh  is  now  in 
the  city  and  county  of  New  Tork,  and  that  it  is  necessary  for 
deponent  to  make  this  affidavit  for  the  reason  that  he  is  |)er« 
sonally  oogniaint  of  many  of  the  facts  herein  set  forth,  and  has 
personally  examined  the  minutes  and  records  of  the  court,  and 
personally  attended  the  trial  of  the  contest  between  proponent 
and  Henry  A.  Boot  and  Maria  A.  Cummings. 

'^Deponent  further  says  that  this  contest  is  a  bona  fide  and 
meritorious  contest  That  the  said  paper  purporting  to  be  the 
last  will  and  testament  of  Andrew  J.  Davis  is,  as  deponent  is 
informed  and  believes,  a  forgery,  and  that  since  the  alleged 
paper  purporting  to  be  the  said  last  will  and  testament  is 
alleged  to  have  been  made,  as  deponent  is  informed  and  be- 
lieves, the  said  Andrew  J.  Davis  made  other  wills,  to  wit,  in 
1874,  1884,  and  1889.  And  deponent  further  says  that  this 
application  has  been  made  with  all  due  diligence,  and  that 
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deponent  was  anable  to  make  the  applieation  without  a  per- 
sonal examination  of  the  records  of  this  oonrt^  and  was  only 
able  to  make  this  examination  on  the  25th  and  26th  days  of 
August,  1893. 

^Deponent  farther  says  that  the  oontestants  Henry  A. 
Boot  and  Maria  ▲•  Cnmmings  have  oome  to  an  onderstand- 
iug  with  the  proponent,  whereby  they  have  agreed  to  separate 
their  oontest  apart  and  distinct  from  any  other  contest,  and 
have  agreed  to  postpone  the  trial  of  said  contest,  so  that  the 
said  contest  will  never  be  tried  unless  said  oontestants  and  said 
proponent  agree  thereto,  as  appears  by  the  stipulation  filed  by 
said  contestants  and  said  proponent  on  the  24th  day  of  July, 
1893,  and  deponent  is  informed  and  verily  brieves  that  said 
stipulation  is  the  result  of  an  agreement  and  understanding 
made  and  entered  into  between  the  said  oontestants  Henry  A. 
Boot  and  Maria  A.  CummiDgs  and  said  proponent,  whereby 
all  other  contests  should  be  dismissed,  so  that  the  said  oontest 
of  Henry  A.  Boot  and  Maria  A.  Cummiugs  may  be  with- 
drawn, and  said  alleged  will  of  Andrew  J.  Davis  allowed  to 
be  probated,  in  order  that  said  estate  may  be  divided  between 
the  legatees  named  in  said  will  and  the  said  Henry  A.  Boot 
and  Maria  A*  Cnmmings,  to  the  entire  exclusion  of  the  said 
Harriet  B.  Sheffield  and  Henry  A.  Davis. 

**  Deponent  further  says  that  if  the  application  to  set  aside 
the  order  of  this  court,  made  on  the  27th  day  of  July,  1893, 
dismissing  the  objections  made  by  the  said  Harriet  B.  ^effield 
and  Henry  A.  Davis  to  the  probating  of  said  alleged  will,  be 
set  aside,  the  said  contestauts  will  be  able  to  show  upon  the 
trial  of  their  said  objections  that  the  said  alleged  will  of 
Andrew  J.  Davis  is  not  his  last  will  and  testament,  bat  that 
the  same  is  a  forgery,  and  that  the  said  decedent  made  other 
wills  after  the  date  of  the  said  alleged  will  offered  by  propo- 
nent to  be  probated.  That,  if  said  order  is  so  set  aside,  affiant 
has  reason  to  believe  that  the  said  contestants  Harriet  B.  Shef- 
field and  Henry  A.  Davis  can,  within  a  reasonable  time^  pre- 
pare for  the  trial  of  their  said  objections.'' 

The  letter  of  Messrs.  Toole  and  Wallace,  and  Cnllen  and 
Clayberg,  referred  to  in  the  affidavit  of  Mr.  Snyder^  is  as  fol- 
lows: 
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''At  the  time  we  agreed  to  attend  to  the  contest  for  the 
Davis  heira  whom  you  represent  yon  will  remember  that  it 
was  with  the  express  understanding  that  their  interests  were 
identical  with  those  of  Mr.  Boot  and  those  united  with  him  in 
making  the  defense  to  the  probate  of  the  wilL  Yon  will  also 
remember  that  Erwin  Davis  was  assisting  in  probating  the 
same,  and  tliat  his  interests  and  those  of  Mr.  Boot  and  those 
united  with  him  have  always  hem  r^arded  as  antagonistia 

*'  I  have  been  informed  by  parties  who  seem  to  know  about 
the  matter  that  the  heirs  which  were  represented  by  you  have 
sold  out  their  interest  in  the  estate  to  Erwin  Davis,  and  Mr. 
Boot  and  his  party  are  unwilling  that  I  should  have  any 
further  connection  with  the  matter  for  tliem.  Under  this  con* 
dition  of  things,  and  having  received  no  notice  from  you  or 
them  as  to  this  sale  or  transfer  of  their  interest,  I  write  you 
for  the  purpose  of  letting  you  know  that  I  shall  sever  my  con- 
nection with  Ahe  case,  and  do  this  in  ample  time  that  you  may 
have  an  opportunity  to  procure  counsel  to  look  after  their 
interests,  if  it  is  desirable  to  do  so.  The  case,  I  understand,  is 
set  for  trial  on  the  26th  day  of  July.  Your  presence,  or  the 
presence  of  some  one  to  represent  these  heirs,  will  certainly  be 
abeolutely  necessary. 

**  Messrs.  Clay  berg  &  McConnell,  who  are  associated  with 
OS  in  this  matter,  which  was  fully  explained  to  you  at  the  time 
the  arrangement  was  made  with  us,  join  us  in  this  letter  and 
they  will  no  longer  have  any  thing  more  to  do  with  the  case, 
but  likewise  withdraw  for  the  reasons  we  have  herein  stated.'^ 

These  contestants  also  filed  the  afiSdavit  of  Martin  J.  Keogh, 
which  was  substantially  as  follows: 

**  Martin  J.  Keogh,  being  first  duly  sworn,  deposes  and  says 
that  he  is  an  attorney  and  counselor  at  law,  engaged  in  the 
practice  of  his  profession  in  the  city  and  county  ot  New  York, 
and  has  been  so  engaged  for  many  years  last  past;  that  de- 
ponent is  the  attorney  for  Harriet  B.  Sheffield  and  Henry  A. 
Davis,  a  niece  and  nephew  of  Andrew  J.  Davis,  late  of  the 
dty  of  Butte,  county  of  Silver  Bow,  and  state  of  Montana, 
deceased;  that  Harriet  B.  Sheffield  and  Henry  A.  Davis  are 
children  of  Asa  Davis,  a  deceased  brother  of  said  Andrew  J. 
Davis,  who  died  on  the  11th  day  of  March,  1890,  at  the  city 
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of  Butte^  intestate  and  uumarried,  and  leaving  an  estate  of 
the  estimated  value  of  at  least  five  million  dollars  (|6,000,- 
000),  as  deponent  verily  believes.  And^  as  such  heirs  and  next 
of  Icin  of  said  Andrew  J.  Davis,  deponent's  said  clients  are 
entitled  to  share  in  said  estate,  and  are  entitled  to  receive  there- 
from, as  deponent  is  informed  and  verily  believes,  one-eleventh 
part  of  said  estate. 

**  Deponent  further  says,  that,  upon  the  death  of  said  Andrew 
J.  Davis,  said  Harriet  B.  Sheffield  and  Henry  A.  Davis  re- 
tained this  deponent  to  represent  them  in  all  matters  pertain- 
ing to  the  estate  of  said  Andrew  J.  Davis. 

^  Deponent  further  says,  that,  when  said  Andrew  J.  Davis 
died,  there  was  no  question  as  to  the  heirship  of  deponent's 
clients  and  no  dispute  as  to  the  share  to  which  they  were  en- 
titled being  one-eleventh  part  of  said  estate. 

*'  It  was  agreed  by  all  parties  that  said  Andrew  J.  Davis 
died  intestate,  and  no  question  was  raised  as  ft)  there  being 
any  will  of  said  Andrew  J.  Davis  in  existence.  Application 
for  letters  of  administration  upon  the  estate  of  said  Andrew 
J.  Davis  was  made  by  Henry  A.  Boot,  a  nephew,  who  then 
claimed  to  be  a  citizen  of  Montana,  and  who  removed  to  Hel- 
ena, Montana,  for  that  purpose,  and  also  by  John  A.  Davis,  a 
brother  of  the  deceased,  who  resided  in  said  city  of  Butte,  in 
said  state  of  Montana,  and  in  these  petitions  for  letters  of 
administration  the  petitioners  swore  that  said  Andrew  J. 
Davis  died  intestate.  Upon  these  applications  for  letters  of 
administration  the  contest  arose  as  to  whom  letters  should  be 
granted.  This  deponent,  as  attorney  for  said  Harriet  B.  Shef- 
field and  Henry  A.  Davis,  went  to  the  state  of  Montana  to 
represent  the  interests  of  his  clients,  and  appeared  in  the  court 
upon  the  application  for  a  temporary  administrator  upon  the 
estate.  Thereafter  it  was  claimed  that  a  will,  purporting  to 
have  been  executed  by  Andrew  J.  Davis  in  1866,  was  found 
in  Iowa.  This  alleged  will  gave  the  bulk  of  the  estate  to 
John  A.  Davis,  the  brother  of  the  deceased,  who  was  then 
applying  for  letters  of  administration  upon  the  estate,  and 
made  certain  bequests  to  Thomas  Jefferson  Davis  and  Pet 
Davis,  who  claimed  to  be  natural  children  of  said  Afidrew  J. 
Davis.    On  the  24th  day  of  July,  1890,  said  John  A  Davis 
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filed  his  petition  in  this  ooart,  and  therewith  presented  said 
alleged  instrument  purporting  to  be  the  hist  will  and  testament 
•  of  said  Andrew  J*  Davis,  deoeased,  and  prayed  that  the  same 
be  admitted  to  probate,  and  that  upon  its  admission  to  probate 
said  John  A.  Davis  be  appointed  administrator  with  the  will 
annexed  of  the  estate  of  the  said  Andrew  J.  Davis,  deceased; 
that  thereupon  a  contest  arose  as  to  the  genuineness  of  said 
instrument  so  proposed  as  the  will  of  said  deceased,  contestants 
claiming  it  to  be  a  forgery,  and  claiming  also  that  Andrew  J* 
Davis  had  made  subsequent  wills, 

"  Deponent  further  says  that  the  contest  upon  said  allied 
will  is  still  pending  and  undetermined  in  this  court. 

''Deponent  further  says  that  on  behalf  of  his  clients,  Har- 
riet R.  Sheffield  and  Henry  A.  Davis,  deponent  had,  on  the 
9th  day  of  August,  1890,  filed  objections  to  the  probate  of 
said  alleged  will  in  the  office  of  the  clerk  of  this  court  on  the 
9th  day  of  August,  1890,  aud  upon  the  same  day  objections  to 
the  probate  of  said  alleged  will  were  also  filed  by  Henry  A. 
Boot  and  Maria  A.  Cummings. 

<' Deponent  further  says  that  he  b  informed  and  believes 
the  objections  so  filed  by  Harriet  R.  Sheffield  and  Henry  A. 
Davis,  and  by  the  said  Henry  A*  Boot  and  Maria  A.  Cum- 
mingSy  are  the  only  objections  so  filed  by  the  heirs  of  said 
Andrew  J.  Davis,  and  constitute  the  only  objections  with 
respect  to  the  said  allied  will;  that  on  the  said  9th  day  of 
August,  1890,  sundry  petitions  were  filed  for  special  letters  of 
administration  upon  the  estate  of  said  Andrew  J*  Davis, 
deceased,  and  the  court,  after  hearing  the  said  objections, 
on  the  12th  day  of  August,  1890,  made  an  order  appointing 
James  A.  Talbott  as  a  special  administrator  of  said  estate,  and 
instructed  said  administrator  to  execute  a  bond  to  the  state  of 
Montana  in  the  sum  of  three  million  dollars  ($3,000,000),  and 
on  the  18th  day  of  August,  1890,  said  Talbott  filed  the  said 
bond,  which  was  duly  approved  by  the  court  on  that  day,  and 
said  Talbott  thereupon  entered  upon  his  duties  as  such  admin- 
istrator, and  is  still  such  administrator,  to  which  said  order 
and  bond  this  deponent  refers  upon  this  application. 

''De{)onent  further  says  that  he  was  obliged  to  return  to  his 
home  in  the  state  of  New  Tork  to  atteud  to  his  practice,  being 
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unable  to  attend  personally  to  the  interests  of  his  dientBy  Ear* 
riet  S.  Sheffield  and  Henry  A.  Davis,  in  the  ooarts  of  Mod* 
tana,  and  the  deponent  retained  E.  Warren  Toole  as  attorney 
and  ooausel  for  the  said  Harriet  B.  Sheffield  and  Heniy  A. 
Davis,  and  said  Toole  accepted  said  retainer  and  agreed  to  act 
as  attorney  and  counsel  for  deponent's  said  clients  in  all  mat- 
ters appertaining  to  the  estate  of  said  Andrew  J.  Davis,  de* 
ceased,  and  deponent  intrusted  the  interests  of  his  said  dibits 
implicitly  to  the  said  £•  Warren  Toole. 

'^And  deponent  further  says  that  William  L.  Snyder,  attor- 
ney and  counselor  at  law,  engaged  in  the  practice  of  his  pro- 
fession in  the  city  and  county  of  New  York,  was  MBOoiatfd 
with  this  deponent  as  counsel  for  deponent's  said  clients,  said 
Harriet  B.  Sheffield  and  Henry  A.  Davis;  that  during  the 
trial  of  the  contest  upon  the  alleged  will  of  said  Andrew  J. 
Davis,  in  July,  August,  and  September,  1891,  said  William 
K  Suyder  proceeded  to  the  state  of  Montana  and  to  the  city  of 
Butte,  in  said  state,  and  attended  upon  said  trial  in  tlie  inter- 
ests of  deponent's  said  clients,  Harriet  B«  Sheffield  and  Henry 
A.  Davis. 

'^  Deponent  further  says  that  said  William  L.  Snyder,  in  the 
month  of  August,  1893,  also  proceeded  to  the  said  state  of 
Montana  in  the  interest  of  deponent's  said  clients,  Harriet  R^ 
Sheffield  and  Henry  A.  Davis,  for  the  purpose  of  investigating 
the  record,  and  securing  a  history  of  the  entire  proceedings 
with  respect  to  the  contest  upon  the  will  of  said  Andrew  J* 
Davis.  •  •  •  • 

^*  Deponent  further  says  that  the  said  Boot  and  Cummings 
demanded  a  jury  trial  upon  the  issues  raised  by  the  answer  of 
John  A.  Davis  to  the  objections  filed  by  them  to  the  probate 
of  said  alleged  will  of  Andrew  J.  Davis;  that  the  trial  of 
issues  was  commenced  on  the  27th  day  of  July,  1891,  and  con* 
tinned  until  the  9th  day  of  September,  1891,  when  the  jury 
disagreed  and  were  discharged. 

^  Deponent  further  says  that  the  said  trial,  as  appears  by 
the  affidavit  of  said  Snyder  hereinbefore  referred  to,  was  veiy 
expensive,  and  involved  an  expenditure  of  not  less  than  fifty 
thousand  dollars  ($50,000). 

*'De|)onent  further  says  that  no  trial  was  had  upon  the 
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objecdons  filed  by  this  deponent  on  behmlf  of  deponent's  said 
elientB^  Harriet  B.  Sheffield  and  Henry  A«  Davis,  and  that,  as 
a  matter  of  fact,  no  answer  has  been  filed  thereto  in  the  life- 
time of  said  proponent,  John  A.  Davis,  And  deponent  says 
that  E.  Warren  Toole,  under  and  by  virtue  of  an  agreement 
made  by  said  Toole  with  this  deponent,  whereby  he  agreed  to 
protect  the  interests  of  said  clients,  Harriet  K.  Slieffield  and 
Henry  A.  Davis,  conld  have  entered  an  order  upon  said  default 
80  as  to  protect  the  interests  of  deponent's  said  clients,  but  that 
said  Toole  failed  to  inform  deponent  or  said  Snyder  of  their 
rights  in  the  premises,  and  no  order  was  ever  entered  upon 

said  default  by  said  Toole • 

''  Deponent  further  says  that,  believing  the  rights  of  his  said 
clients  to  be  secure  under  the  supervision  of  said  E.  Warren 
Toole,  and  relying  solely  upon  E.  Warren  Toole  to  advise 
dq>onent  as  to  his  rights  in  the  matter,  deponent  took  no  active 
steps  and  received  no  further  notice  in  the  premises  until  the 
20th  day  of  June,  1893,  when  deponent  received  a  letter  from 
said  E.  Warren  Toole,  dated  at  Helena,  Montana,  the  16th 
day  of  June,  1893,  in  which  said  Toole  stated  that  he  would 
no  longer  act  as  attorney  for  Harriet  R.  Sheffield  and  Henry 
A.  Davis.  Said  letter  contained  the  information  that  the  trial 
of  the  issues  ui)on  the  contest  of  the  alleged  will  of  said 
Andrew  J.  Davis  was  set  for  the  26th  day  of  July,  1893,  when, 
as  a  matter  of  fact,  said  trial  was  set  for  the  24th  day  of  July, 
1893.  Said  letter  is  attached  to  the  affidavit  of  said  Snyder, 
reference  to  which  is  hereto  had.  Ui)on  receipt  of  said  letter 
deponent  began  to  make  inquiries  as  to  a  proper  person  to 
represent  deponent's  interest  upon  said  trial,  and  deponent 
finally  concluded  to  write  to  Frank  E.  Corbett,  Esq.,  of  the 
firm  of  Corbett  &  Wellcome,  of  the  city  of  Butte,  attorneys 
and  counselors  at  law,  who  were  also  associated  with  E.  War- 
ren Toole  and  McConnell  &  Clayberg  on  behalf  of  the  con« 
testants  of  said  will,  to  endeavor,  if  possible,  to  have  said 
Corbett  appear  for,  and  represent  the  interests  of,  deponent's 
clients  in  said  action,  which  said  letter  bears  date  the  28th  day 
of  June,  1893,  and  is  referred  to  in  the  affidavit  of  said  Snyder, 
and  to  which  deponent  also  refers,  and  in  said  letter  deponent 
stated  that  deponent's  said  clients  had  not  sold  their  interests 
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in  said  estate  to  Irwin  Davis,  and  had  made  no  assignment  of 
said  interests  to  him,  and  deponent  in  said  letter  requested  said 
Corbett  to  telegraph  deponent,  npon  receipt  of  said  letter, 
whether  he  was  willing  to  act  as  attorney  for  deponent's  said 
clients. 

*' Deponent  farther  says  that  npon  the  5th  day  of  July, 
1893,  deponent  received  a  telegram  from  Messrs.  Corbett  & 
Wellcome  in  response  to  said  letter,  as  follows: 

**  *  We  cannot  act  for  your  clients  in  the  Davis  case.  We  do 
not  feel  like  taking  the  responsibility  of  recommending  a 
lawyer  here.' 

[signed]      'CoBBETT  &  WsUiOOlCB.' 

''  The  time  being  so  short,  deponent  found  himself  obliged 
to  retain  counsel,  if  possible,  by  tel^raph,  the  matter  being  of 
great  importance,  and,  on  the  same  day  that  deponent  wrote  to 
said  Corbett,  to  wit,  the  28th  day  of  June,  1893,  deponent  sent 
a  telegram  to  the  Hon.  Judge  McBLatton,  a  judge  of  this  court, 
asking  if  he  would  suggest  the  name  of  an  attorney  who  could 
properly  represent  the  interests  of  deponent's  said  clients  a{K>n 
the  contest  of  the  will  of  Andrew  J.  Davis,  deceased,  and 
deponent  received  a  telegram  in  answer  thereto  from  Judge 
McHatton  as  follows,  answering  and  giving  name  of  John  W. 
Cotter,  city  attorney  of  Butte,  signed.  Judge  McHatton. 

''Deponent  further  says,  that,  immediately  npon  the  receipt 
of  said  telegram  from  Messrs.  Corbett  &  Wellcome  declining  to 
act  as  attorney  for  deponent's  clients,  deponent  communicated 
with  said  John  W.  Cotter,  and  said  Cotter,  on  the  17th  day  of 
July,  1893,  consented  to  act  as  attorney  and  to  represent  the 
interests  of  deponent's  clients  upon  the  contest  of  said  alleged 
will;  said  Cotter,  however,  stated  to  said  deponent  that  he  was 
then  engaged  in  the  trial  of  a  mining  case,  and  that  he  would 
give  his  attention  to  the  matter  as  soon  as  the  trial  of  said 
case  was  ended. 

''Deponent  is  informed  that  said  Cotter  made  an  affidavit, 
which  is  on  file  in  the  office  of  the  clerk  of  this  court,  in  which 
said  Cotter  stated  that  said  trial  was  not  concluded  until  5:30 
o'clock  on  the  afternoon  of  the  23d  day  of  July,  1893,  so  that 
said  Cotter  had  no  time  within  which  to  prepare  for  the  trial 
of  said  contest,  and  said  Cotter  further  relied  upon  the  stipula- 
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tions  filed  herein  that  no  further  adjournment  of  this  court 
was  to  be  had  as  to  the  contest  of  Henrj  A.  Boot  and  Maria 
A.  CummingSy  which  said  stipulation  was  dated  on  the  29th 
day  of  April,  1893,  and  copies  of  which  are  attached  to  the 
affidavit  of  William  L.  Snyder,  hereinbefore  referred  to. 

''Deponent  further  says  that  he,  too,  was  led  to  believe  that 
the  trial  of  the  issues  of  said  Boot  and  Cummings  would  be 
taken  up  and  disposed  of  at  the  same  time  that  the  trial  upon 
the  objections  of  this  deponent  should  be  urged,  and  deponent 
was  80  informed  by  Messrs.  Corbett  &  Wellcome,  who  were 
also  associated  with  Mr.  Toole  as  counsel  for  contestants,  in  a 
letter  from  them  received  by  deponent,  bearing  date  April 
22d,  1892,  which  contains  the  following  statement:  'Forbis 
Brothers  have  stated  to  me  that  they  have  no  intention  of 
forcing  trial  upon  your  objections  upon  any  earlier  date  than 
upon  Boot  and  Cummings'  objections,  and  Mr.  James  W.  For- 
bis  stated  to  me  that  the  demurrer  being  disposed  of  should 
stand  continued  for  hearing,  subject  to  the  same  conditions  as 
the  Boot  and  Cummings  objections.'  Copy  of  said  letter  is 
hereto  annexed  and  made  a  part  of  this  affidavit. 

'^  Notwithstanding  these  facts  deponent  learned  that  upon 
the  24th  day  of  July,  1893,  notwithstanding  the  fact 
that  no  issue  was  joined  upon  the  objections  of  deponent's 
clients  until  the  13th  day  of  May,  1893,  the  attorneys  for 
proponent  entered  into  a  secret  agreement  with  attorneys 
for  the  contestants  Henry  A.  Boot  and  Maria  A.  Cummings, 
whereby  a  stipulation  was  entered  into  on  that  day  attempting 
to  sever  said  contest  of  Henry  A.  Boot  and  Maria  A.  Cum- 
mings from  the  contest  of  any  other  parties  against  the  pro- 
bate of  said  will  of  Andrew  J.  Davis,  and  continuing  the 
trial  of  said  contest  of  said  Boot  and  Cummings  until  the 
first  day  of  September,  1893,  and  until  such  time  thereafter  as 
should  be  agreed  upon  by  the  parties,  and  otore  fully  appears 
by  said  stipulation,  a  copy  of  which  is  attached  to  the  affi* 
davit  of  said  Snyder. 

''  Deponent  further  says,  that,  in  view  of  this  last  stipulation, 
said  John  W.  Cotter  applied  to  the  court  for  a  continuance 
upon  the  affidavit  setting  forth  all  the  facts,  and  setting  forth 
his  inability  to  prepare  for  the  trial  of  the  contest  alone,  a  copy 
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in  said  estate  to  Irwin  Davis,  and  had  made  no  assignment  of 
said  interests  to  him,  and  deponent  in  said  letter  requested  said 
Corbett  to  telegrapii  deponent,  upon  receipt  of  said  letter, 
whether  he  was  willing  to  act  as  attorney  for  deponent's  said 
clients. 

^'Deponent  further  says  that  npon  the  6th  day  of  July, 
1893,  deponent  received  a  telegram  from  Messrs.  Corbett  & 
Wellcome  in  response  to  said  letter,  as  follows: 

** '  We  cannot  act  for  your  clients  in  the  Davis  case.    We  do 

not  feel  like  taking  the  responsibility  of  recommending  a 

lawyer  here.' 

[signed]    'Cobbett  &  Weixooxe.' 

^  The  time  being  so  short,  deponent  found  himself  obliged 
to  retain  counsel,  if  possible,  by  telegraph,  the  matter  being  of 
great  importance,  and,  on  the  same  day  that  deponent  wrote  to 
said  Corbett,  to  wit,  the  28th  day  of  June,  1893,  deponent  sent 
a  telegram  to  the  Hon.  Judge  McHatton,  a  judge  of  this  court, 
asking  if  he  would  suggest  the  name  of  an  attorney  who  could 
properly  represent  the  interests  of  deponent's  said  clients  ui>on 
the  contest  of  the  will  of  Andrew  J.  Davis,  deceased,  and 
deponent  received  a  telegram  in  answer  thereto  from  Judge 
McHatton  as  follows,  answering  and  giving  name  of  John  W. 
Cotter,  city  attorney  of  Butte,  sigued.  Judge  McHatton. 

'*  Deponent  further  says,  that,  immediately  upon  the  receipt 
of  said  tel^ram  from  Messrs.  Corbett  &  Wellcome  declining  to 
act  as  attorney  for  deponent's  clients,  deponent  communicated 
with  said  John  W*  Cotter,  and  said  Cotter,  on  the  17tb  day  of 
July,  1893,  consented  to  act  as  attorney  and  to  represent  the 
interests  of  deponent's  clients  upon  the  contest  of  said  allied 
will;  said  Cotter,  however,  stated  to  said  deponent  that  he  was 
then  engaged  in  the  trial  of  a  mining  case,  and  that  he  would 
give  his  attention  to  the  matter  as  soon  as  the  trial  of  said 
case  was  ended. 

'^  Deponent  is  informed  that  said  Cotter  made  an  affidavit 
which  is  on  file  in  the  office  of  the  clerk  of  this  court,  in  which 
said  Cotter  stated  that  said  trial  was  not  concluded  until  6:30 
o'clock  on  the  afternoon  of  the  23d  day  of  July,  1893,  so  that 
said  Cotter  had  no  time  within  which  to  prepare  for  the  trial 
of  said  contest,  and  said  Cotter  further  relied  upon  the  stipula- 
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tions  filed  herein  that  no  further  adjoamment  of  this  ooart 
was  to  be  had  as  to  the  contest  of  Henrj  A.  Boot  and  Maria 
A«  CummingSy  which  said  stipulation  was  dated  on  the  29th 
day  of  April,  1893,  and  copies  of  which  are  attached  to  the 
affidavit  of  William  L.  Sajder,  hereinbefore  referred  to. 

"Deponent  further  says  that  he,  too,  was  led  to  believe  that 
the  trial  of  the  issues  of  said  Boot  and  Cummings  would  be 
taken  up  and  disposed  of  at  the  same  time  that  the  trial  upon 
the  objections  of  this  deponent  should  be  urged,  and  deponent 
was  so  informed  by  Messrs.  Corbett  &  Wellcome,  who  were 
also  associated  with  Mr.  Toole  as  counsel  for  contestants,  in  a 
letter  from  them  received  by  deponent,  bearing  date  April 
22d,  1892,  which  contains  the  following  statement:  'Forbis 
Brothers  have  stated  to  me  that  tliey  have  no  intention  of 
forcing  trial  upon  your  objections  upon  any  earlier  date  than 
upon  Boot  and  Cummings^  objections,  and  Mr.  James  W.  For- 
bis  stated  to  me  that  the  demurrer  being  disposed  of  should 
stand  continued  for  hearing,  subject  to  the  same  conditions  as 
the  Boot  and  Cummings  objections.'  Copy  of  said  letter  is 
hereto  annexed  and  made  a  part  of  this  affidavit. 

*' Notwithstanding  these  facts  deponent  learned  that  upon 
the  24th  day  of  July,  1893,  notwithstanding  the  fact 
that  no  issue  was  joined  upon  the  objections  of  deponent's 
clients  until  the  13th  day  of  May,  1893,  the  attorneys  for 
proponent  entered  into  a  secret  agreement  with  attorneys 
for  the  contestants  Henry  A.  Boot  and  Maria  A.  Cummings, 
whereby  a  stipulation  was  entered  into  on  that  day  attempting 
to  sever  said  contest  of  Henry  A.  Boot  and  Maria  A.  Cum- 
mings from  the  contest  of  any  other  parties  i^inst  the  pro- 
bate of  said  will  of  Andrew  J.  Davis,  and  continuing  the 
trial  of  said  contest  of  said  Boot  and  Cummings  until  the 
first  day  of  September,  1893,  and  until  such  time  thereafter  as 
should  be  agreed  upon  by  the  parties,  and  ntore  fully  appears 
by  said  stipulation,  a  copy  of  which  is  attached  to  the  affi- 
davit  of  said  Snyder. 

**  Deponent  further  says,  that,  in  view  of  this  last  stipulation, 
said  John  W.  Cotter  applied  to  the  court  for  a  continuance 
upon  the  affidavit  setting  forth  all  the  facts,  and  setting  forth 
his  inability  to  prepare  for  the  trial  of  the  contest  alone,  a  copy 
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of  winch  said  affidavit  is  annexed  to  the  moving  papers  herein, 
but  deponent  is  informed  and  believes  that  the  said  application 
of  said  Cotter  was  overruled,  and  that  the  oontest  of  de- 
ponent's clients,  Harriet  B.  Sheffield  and  Henrj  A.  Davis, 
was  summarily  dismissed  bj  the  court 

^'Deponent  further  says  that  this  contest  is  a ftona ^/Ecb  and 
meritorious  contest;  that  the  said  paper  purporting  to  be  the 
last  will  and  testament  of  Andrew  J.  Davis  is,  as  deponent 
is  informed  and  believes,  a  forgery,  and  that,  since  the  alleged 
paper  purporting  to  be  the  last  will  and  testament  is  alleged 
to  have  been  made,  the  said  Andrew  J.  Davis  made  other  wills, 
to  wit,  in  1874,  1884,  and  1889,  as  deponent  is  informed  and 
verily  believes. 

^'Deponent  further  says  that  this  application  has  been  made 
with  all  due  diligence,  and  that  deponent  was  unable  to  make 
the  application  without  having  a  personal  examination  of  the 
records  of  this  court  made,  and  that  said  examination  of  the 
records  was  made  by  William  L.  Snyder,  as  counsel  for  said 
contestants  on  the  25th  and  26th  days  of  August,  1893,  as 
appears  by  the  affidavit  of  said  Snyder. 

*<  Deponent  further  says  that  he  is  informed  and  believes 
that  the  contestants  Henry  A.  Boot  and  Maria  A,  Cummipgs 
have  come  to  an  understanding  with  the  proponent,  whereby 
they  have  agreed  to  separate  their  oontest  apart  and  distinct 
from  any  other  contest,  and  have  i^reed  to  postpone  the  trial 
of  said  contest  so  that  the  said  contest  will  never  be  tried 
unless  said  contestants  and  said  proponent  agree  thereto,  and, 
as  appears  by  the  stipulation  filed  by  the  said  contestants 
and  proponent  on  the  24th  day  of  July,  1893,  and  de- 
ponent is  informed,  and  verily  believes,  that  said  stipulation 
is  the  result  of  an  agreement  and  understanding  made  and 
entered  into  between  the  said  contestants  Henry  A.  Boot  and 
Maria  A.  Cumntings  and  said  proponent,  whereby  all  their 
oontests  should  be  dismissed  so  that  the  said  oontest  of  Henry 
A.  Boot  and  Maria  A.  Cummings  may  be  withdrawn,  and  said 
alleged  will  of  Andrew  J.  Davis  allowed  to  be  probated,  in 
order  that  said  estate  may  be  divided  between  the  l^ateea 
named  in  the  will  and  the  said  Henry  A.  Boot  and  Maria  A. 
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CuminingSy  to  the  entire  exclasion  of  Harriet  B.  Sheffield  and 
Henry  A.  Davis, 

^^Dj|)onent  further  sajs  that  if  the  application  to  set  aside 
the  order  of  this  courts  made  on  the  27th  day  of  July,  1893, 
dismissing  tlie  objections  made  by  the  said  Harriet  B.  8he& 
field  and  Henry  A.  Davis  to  the  probate  of  said  alleged  will| 
be  set  aside,  he  is  advised  that  the  said  contestants  will  be  able 
to  show^  upon  the  trial  of  their  said  objections,  that  the  said 
alleged  will  of  Andrew  J.  Davis  is  not  his  last  will  and  testa- 
ment, but  that  the  same  is  a  forgery,  and  that  the  said  testator 
made  other  wills  after  the  date  of  said  alleged  will  offered  by 
proponent  to  be  probated;  that,  if  said  order  is  set  aside,  de- 
ponent has  reason  to  believe  that  the  said  contestants  Harriet 
B.  Sheffield  and  Henry  A«  Davis  can,  within  a  reasonable  timc^ 
prepare  for  the  trial  of  their  said  objections. 

^'Deponent  further  says  that  his  clients  have  no  property  or 
estate  other  than  their  interest  in  the  estate  of  their  deceased 
uncle,  said  Andrew  J.  Davis,  and  that  they  will  require  a  rea- 
flonable  time  within  which  to  secure  and  arrange  for  funds 
with  which  to  prepare  for  the  trial  of  said  contest  to  defeat  the 
probate  of  said  alleged  wilh 

/<  Deponent  further  says  that  his  clients  are  now,  and  since 
the  death  of  said  Andrew  J.  Davis  have  been,  absolute  owners 
of  an  equal  undivided  eleventh  interest  in  said  estate,  and  have 
not  sold  or  assigned  said  interest  of  share  or  any  part  thereof/' 

The  letter  of  Messrs.  Corbett  &  Wellcome  referred  to  is  as 
as  follows: 

'^Beplying  to  your  favor  of  April  18th«  As  I  have  pre* 
viously  written,  your  objections  have  been  demurred  to  by  the 
proponent  (see  my  letter  of  April  16th),  and  the  demurrer  has 
been  set  for  hearing  on  to-morrow,  the  23d. 

^'Forbis  Brothers  have  stated  to  me  that  they  have  no  inten- 
tion of  forcing  trial  upon  your  objections  at  any  earlier  date 
than  upon  Boot  and  Cummiugs'  objections,  and  Mr.  James  W. 
Forbis  stated  to  me  that  the  demurrer^  being  disposed,  should 
stand  continued  for  hearing  subject  to  the  same  conditions  as 
the  Boot  and  Cummings  objections. 

"A  demurrer  to  the  objections  filed  by  you  has  been  filed, 
and  the  proponent  demurs  to  the  sufficiency  of  your  objections 
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in  every  and  all  particulars — a  general  drag-net  afiair  iuteuded 
to  capture  anj  possible  technicalitj  or  defect.  If  the  demurrer 
is  sustained  any  reasonable  time  to  amend  will  be  granted  by 
the  court 

**  It  is  the  practice  of  the  court  and  the  statute  law  of  the 
state  that  any  pleading  demurred  to  may  be  amended,  and  in 
so  amending,  under  our  practice,  you  may  state  the  same 
objection  diiferently,  or  the  same  objections  with  other  and  new 
obligations,  or  in  any  other  way  amend  as  you  see  fit. 

''The  sustaining  of  the  demurrer,  if  it  be  sustained,  can  in 
no  way  affect  your  position,  as  leave  to  amend  must  needs  be 
granted  and  ample  time  permitted  wherein  to  file  amendments. 

''There  is  no  more  liberal  practice  upon  the  subject  of  amend- 
ments than  ours.  Any  pleading,  howsoever  defective,  may  be 
amended  in  any  way  without  regard  to  whether  the  amend- 
ment is  upon  a  material  matter  or  merely  upon  form  of 
pleading. 

''You  need  give  yourself  no  concern  abont  the  situation 
here,  as  no  ruling  that  the  court  can  make,  however  adverse  to 
your  objections,  can  effect  your  standing." 

Ck>ntestant8  also  filed  the  affidavit  of  Mr.  C!otter,  which  is 
as  follows: 

"John  W.  Cotter,  being  first  duly  sworn,  de|)ose8  and  says: 
That  I  am  an  attorney  of  this  court;  on  the  17th  day  of  July, 
1893, 1  was  retained  by  Harriet  R.  Sheffield  and  Henry  A. 
Davis,  to  represent  them  in  this  court  in  the  trial  of  tlie  con- 
test filed  by  them  to  the  will  of  Andrew  J.  Davis,  deceased. 
At  the  date  of  my  retention,  as  aforesaid,  I  was  engaged  in  the 
trial  of  the  case  of  Tft/Ziam  F.  Fitzgerald  d  ctL  y.  WUHam  A* 
Clark  et  aL,  in  Department  No.  1  of  the  district  coart  of 
Silver  Bow  county,  which  case  was  an  important  mining  liti- 
gation, requiring  my  whole  time  and  attention  during  the  time 
that  it  was  being  tried.  There  were  three  sessions  of  tile  court 
most  of  the  time  during  said  trial,  and  I  was  therefore  unable 
to  give  any  attention  at  all  to  the  business  of  the  said  She  A 
field  and  Davis  until  after  said  trial  was  finished,  which  was 
on  Saturday,  the  22d  day  of  July,  1893.  I  considered  this 
matter,  however,  of  little  importance  at  the  time,  as  I  firmly 
believed  that  the  case  would  be  tried  as  to  the  other  oontesl- 


16  Mont]  In  rb  Davis'  Estatb.  373 

ants,  namely,  H.  A.  Boot  and  Maria  A.  Cammings,  in  which 
case  a  trial  had  previoasly  been  had  and  the  determination  of 
which  would  determine  the  issues  practically  as  to  the  said 
Sheffield  and  Davis,  or,  if  there  was  another  trial  as  to  the  con* 
test  of  the  said  Sheffield  and  Davis,  th^  witnesses  subpoenaed 
for  the  trial  of  the  Boot  and  Cummiugs  contest  would  be  suf- 
ficient for  my  purpose.  I  was  more  firmly  of  this  opinion  and 
belief  from  the  fact  that  I  found  among  the  papers  on  file  a 
stipulation  between  the  proponents  of  the  will  and  the  said 
Boot  and  Cummings,  tluit  there  should  be  no  further  continu- 
ance of  the  case,  which  stipulation  was  filed  on  the  29th  day 
of  April,  1893.  From  the  time  that  the  case  of  F'UzgeraU  v. 
darh  closed  until  the  calling  of  this  case  for  trial  it  would 
have  been  utterly  imposible  to  prepare  for  the  trial  of  such  an 
important  case,  and  I  was  therefore  greatly  surprised  when  a 
stipulation  for  a  continuance  of  the  cause,  so  far  as  the  con- 
test of  Boot  and  Cummings  was  concerned,  was  filed  on  the 
24th  day  of  July,  1893.  as  I  had  no  anticipation  of  any  such 
continuances,  and  I  was  still  more  surprised  when  the  case  was 
called  for  trial  as  to  the  contest  of  the  said  parties  whom  I 
represented.  I  had  no  reason  to  believe  up  to  that  time  that 
there  would  be  any  separate  trials  as  to  the  contests,  there  hav- 
ing been  no  demand  made  or  proceedings  taken  to  separate 
such  trials  of  said  contests.  Finding  myself  thus  wholly 
unprepared  for  trial  and  being  desirous  of  preserving  as  far  as 
possible,  the  rights  of  my  clients  in  the  matter,  I  was  willing, 
when  the  case  was  called  for  trial,  to  dismiss  the  same  without 
prejudice,  and  made  a  motion  to  that  efi!ect,  a  motion  for  a 
continuance  having  been  previously  made  and  overruled.  The 
court,  however,  would  not  permit  me  so  to  dismiss  the  case, 
and  thereupon  I  withdrew  from  it,  whereupon  the  court,  upon 
motion  of  W.  W.  Dixon,  counsel  for  the  proponent,  dismissed 
the  said  cause,  as  appears  by  the  records  of  this  court." 

In  opposition  to  these  affidavits  and  the  motion  to  set  aside 
the  default  the  proponent  filed  the  affidavit  of  Mr.  E.  W. 
Toole,  which  is  substantially  as  follows: 

^'That,  in  connection  with  John  B.  Clayberg,  he  was  em- 
ployed by  said  Keogh  and  Snyder  to  represent  the  interests  of 
Harriet  B.  Sheffield  and  Henry  A.  Davis,  as  one  of  their 
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attorneTS  in  the  matter  of  their  objections  in  wriUng  to  the 
probate  of  the  will  of  the  said  Andrew  J.  Davis,  deceased; 
that  as  snch  attorney  he  entered  into  the  agreement  referred 
to  in  their  said  affidavits^  subject  to  the  modifications  set  forth 
in  the  affidavit  of  the  said  Clajberg  and  Henry  A.  Boot,  to 
which  reference  is  made;  that  it  was  expressly  agreed  and 
understood  that  affiant  and  said  Clayberg  should  not  aod 
would  not  attend  to  any  matters  for,  or  on  account  of,  one 
Irwin  Davis,  whose  interests  were  at  the  time  believed  to  be 
adverse  to  the  interests  of  the  said  Henry  A.  Boot  and  Maria 
A.  Cummings,  who  were  also  contesting  the  probate  of  the 
said  will,  and  for  whom  affiant  had  for  a  long  time  theretofore 
been  retained  and  employed,  which  said  contest  was  separate 
and  independent  of  the  said  contest  of  the  said  Harriet  B. 
Sheffield  and  Henry  A.  Davis;  that  it  was  also  expressly 
understood  and  agreed,  as  a  further  modification  of  said  con- 
tract, that  in  the  event  the  said  interests  of  the  said  Boot  and 
Cummings  should  become  inconsistent  with  or  adverse  to  the 
interests  of  tiie  said  Sheffield  and  Davis,  or  in  the  event  the 
said  Boot  and  Cummings  should  demand  of  affiant  and  said 
Clayberg  that  they  withdraw  as  attorneys'  the  said  affiant  and 
the  said  Clayberg  were  at  liberty  so  to  do;  that  there  was  no 
understanding  or  agreement,  impliedly  or  otherwise,  that  this 
affiant  would  communicate  to  said  Keogh  dr  Snyder,  or  said 
Sheffield  or  Davis,  any  facts  coming  to  his  knowledge  profes- 
sionally on  account  of  his  relations  to  said  Boot  and  Cummings 
in  their  separate  contest  of  said  will,  nor  was  affiant  nnd^ 
any  obligation,  legally  or  morally,  to  do  so;  and  tliat  his  duty 
in  that  respect,  according  to  the  judgment  of  affiant,  extended 
no  further  than  to  notify  said  parties  of  his  withdrawal  for 
the  reasons  heretofore  mentioned.  Affiant  further  says  that 
some  time  prior  to  the  16th  day  of  June,  1893,  he  was  in- 
formed  by  said  Clayberg  that  said  Keogh  had  stated  to  bim 
that  he  had  nothing  more  to  do  with  the  Sheffield  and  Davis 
interests  and  that  himself,  Sheffield,  Davis,  and  Snyder  had 
sold  out  to  Irwin  Davis,  which  was  the  first  information  affiant 
had  thereof,  and  which  was  known  at  the  time  it  was  made 
by  said  Keogh  and  Snyder  to  be  sufficient  cause  to  dissolve 
the  relation  of  affiant  as  attorney  of  the  contestants  lepre* 
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sented  by  them;  that  said  Keogh  and  Snyder  did  not  and  never 
have  notified  affiant  of  the  transfer  bj  which  Irwin  Davis 
became  substituted  to  their  interests  or  that  affiant  was  in  any 
manner  expected  t6  represent  said  Irwin  Davis  in  said  contest, 
and  that  both  said  Snyder  and  said  Keogh  had  full  knowledge, 
long  before  the  notice  given  them  by  affiant  of  his  withdrawal 
from  said  contest^  that  the  same  was  set  for  trial^  as  well  as  the 
day  fixed  therefor.  Affiant  further  says  that  it  was  well  under* 
stood  that  the  contest  of  said  Koot  and  Cummings  might  be 
oompromised  and  withdrawn^  in  so  far  as  they  were  concerned, 
and  that  they  were  under  no  obligations  to  assist  or  contribute 
in  maintaining  the  contest  of  said  Sheffield  and  Davis,  except 
as  before  stated;  and  that  it  was  also  well  understood  that  if, 
under  any  agreement  however^  the  interests  of  said  Soot  and 
Cummings  should  become  hostile  to  the  interests  of  the  said 
Sheffield  and  Davis  that  affiant  was  to  cease  to  act  for  said 
Sheffield  and  Davis.  Affiant  further  states  that  on  or  about 
the  16th  day  of  June,  1893,  he  had  in  his  possession  a  copy  of 
what  purported  to  be  a  copy  of  the  transfer,  and  which  affiant 
then  and  now  believes  to  be  a  copy  of  the  transfer  of  the  inter- 
ests of  tlie  said  Sheffield  and  Davis  and  Keogh  and  Snyder  to 
the  said  Irwin  Davis,  which  reads  as  follows,  to  wit; 

"  Whebeas,  Irwin  Davis,  of  the  city  of  New  York,  one  of 
the  heirs  at  law  and  next  of  kin  of  Andrew  J.  Davis,  late  of 
Butte  City,  Montana,  deceased,  has  acquired  interests  of  other 
of  the  heirs  of  said  Andrew  J.  Davis,  and  has  contracted  with 
John  A.  Davis  with  respect  to  the  interests  of  said  John  A. 
Davis,  whereby  said  Irwin  Davis  has  acquired  certain  rights 
and  interests  in  portions  of  said  estate,  and,  whereas,  said 
Irwin  Davis  represents  certain  heirs  of  said  Andrew  J.  Davis, 
deceased,  and,  whereas,  Harriet  R.  Sheffield,  of  New  Bochellep 
New  York,  and  Henry  A.  Davis,  of  Munsou,  Massachusetts, 
and  nephew  and  niece  of  said  Andrew  J.  Davis  are  also  en- 
titled to  share  in  the  estate  of  said  Andrew  J.  Davis,  as  heirs 
at  law  and  next  of  kin  of  said  Andrew  J.  Davis,  and  Harriet 
S.  Sheffield  and  Henry  A.  Davis,  having  retained  Martin  J. 
J.  Keogh  as  their  attorney  in  all  matters  pertaining  to  the 
estate  of  said  Andrew  J.  Davisy 
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**Now  this  agreement^  between  Irwin  Davis,  party  of  the 
first  party  and  Harriet  B.  Sheffield,  Henry  A«  Davis,  and  Mar- 
tin  J.  Keogh,  parties  of  the  seoond  part,  for  and  in  considera- 
tion of  the  premises,  and  of  one  dollar  in  hand  paid  by  the 
parties  hereto,  each  to  the  other,  the  receipt  whereof  is  hereby 
acknowledged, 

**  Witneaselh:  Said  party  of  the  first  part  hereby  agrees  to 
pay  one  hundred  and  thirty-five  thousand  dollars  ($135,000) 
to  the  parties  of  the  second  part,  one  hundred  thousand  dol- 
lars to  be  paid  to  the  said  Harriet  B.  Sheffield  and  Henry  A. 
Davis,  and  thirty-five  thousand  dollars  to  Martin  J.  Keogh, 
as  and  for  his  fees,  disbursements,  and  legal  expenses,  and  said 
parties  of  the  second  part  hereby  agree  to  receive  said  sum  of 
one  hundred  and  thirty-five  thousand  dollars  for  all  the  right, 
title,  and  interest,  claim,  and  demand  of  every  kind  and  nature 
of  said  Harriet  B.  Sheffield  and  Henry  A.  Davis,  of,  in,  and 
to  the  property  and  estate,  real  and  personal,  of  which  the  aaid 
Andrew  J.  Davis  dies  seised  and  possessed,  or  in  which  he  had 
an  interest  at  the  time  of  his  death*  It  is  further  anderstood 
and  agreed  that  the  party  of  the  first  part  shall  pay  said  sum 
of  $135,000  out  of  the  first  moneys  or  property  received  by 
him  or  payable  to  him  as  heir  or  next  of  kin  of  said  Andrew 
J.  Davis,  deceased,  or  as  attorney  in  fact,  or  by  virtue  of  any 
contracts  or  agreements  entered  into  by  him  with  John  A 
Davis,  or  with  other  of  the  heirs  or  next  of  kin  of  said  Andrew 
J.  Davis,  deceased, 

*^And  upon  receipt  of  said  sum  of  $136,000  said  Harriet  B. 
Sheffield  and  Henry  A.  Davis,  their  heirs  or  l^al  representa- 
tives, parties  of  the  second  part,  agree  to  execute,  or  cause  to 
be  executed,  to  said  parly  of  the  first  part,  his  heirs  or  l^al 
representatives,  an  assignment  and  conveyance  of  all  thrir 
right,  title,  and  interest,  of  every  kind  and  nature,  in  and  to 
the  property  and  estate  of  said  Andrew  J.  Davis. 

*^  It  is  further  agreed  that  this  agreement  shall  be  valid  and 
binding,  without  regard  to  result  of  any  litigation  over  the 
estate  of  said  Andrew  J.  Davis,  and  shall  remain  in  fall  force 
and  virtue  whether  it  shall  be  adjudged  in  any  court  that  said 
Andrew  J.  Davis  died  intestate  or  whether  it  shall  be  adjudged 
that  said  Andrew  J.  Davis  left  a  last  will  and  testaments 
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^*In  wiine$8  whereof  the  parties  hereto  have  hereunto  set 
their  hands  and  seals  this  17th  day  of  June,  1892. 

'Mbs.  Habriet  B.  Sh£FFI£LD|    [seal 
[signed]    'Henry  A.  Davis,  [seal 

'Martin  J.  Keooh/  [seal] 

•  .  .  .  That  it  was  well  understood  that  said  Irwin  Davis 
had  purchased  the  interest  of  Thomas  Jefferson  Davis,  who 
claimed  to  be  the  onlj  heir  at  law  of  said  Andrew  J«  Davis, 
deceased,  and  generally  understood  the  said  Irwin  Davis  had 
purchased  an  undivided  half  interest  of  the  said  Andrew  J. 
Davis,  legatee  in  said  will,  and  that  his  interests  were  antago- 
nistic to  the  interests  of  said  Boot  and  Cummings,  and  that  he 
was  doing  all  in  his  power  to  defeat  their  claim  and  prevent 
them  from  sharing  in  said  estate;,  and  that,  notwithstanding 
the  modification  of  said  agreement  as  aforesaid,  said  Keogh 
and  said  Snyder  withheld  the  facts  of  said  assignment  from 
affiant 

''  That  affiant,  becoming  convinced  that  such  assignment  had 
been  made  and  not  communicated  to  him  as  it  should  have  been, 
in  connection  with  other  facts  coming  to  his  knowledge  profes- 
sionally, as  attorney  for  the  said  Boot  and  Cummings,  that  tlieir 
intorests  would  probably  become  adverse  to  said  Sheffield  and 
Davis,  and  fearing  that  the  same  might  occur  and  leave  them 
in  an  embarrassed  condition,  and  for  the  purpose  of  notifying 
them  of  affiant's  withdrawal  from  their  case,  and  apprising 
them  of  the  necessity  of  having  some  one  to  look  after  their 
interests  in  the  matter,  and  for  the  purpose  of  preventing  any 
advantage  being  taken  of  them  on  account  of  the  consumma- 
tion of  any  agreement  by  which  it  would  be  improper  for 
affiant  to  further  appear  for  them,  for  the  reasons  stated  affiant, 
on  the  16th  day  of  June,  wroto,  directed,  and  mailed  the  fol- 
lowing letter  to  said  Keogh,  to  wit/'  Here  follows  the  letter 
quoted  above. 

'^That  said  letter,  as  affiant  is  informed  and  believes,  was 
received  in  due  course  of  mail;  that  the  mistake  in  the  date  of 
the  trial  as  fixed  by  the  court  occurred  as  steted  in  the  affi- 
davit of  said  Ciayberg;  that  said  Keogh  and  Snyder  both  knew 
ihe  proper  date  and  do  not  claim  to  have  been  misled  thereby, 
as  affiant  is  informed  and  believes;  that  affiant  not  receiving 
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any  answer  in  dneoourae  of  mail,  and  feeling  anxious  tbat  tbe 
interest  of  said  contestants  shonld  be  fairly  dealt  with  and 
properly  represented,  affiant  also  wrote  to  said  Keogh  another 
letter,  and  mailed  the  same  to  him,  whioh  was  in  words  and 
figures  as  follows,  to  wit: 

<<  *  Helena,  Montana,  June  29th,  1893. 
** '  Martin  Keoghj  Etq., 

^'  Deab  Sib:  Some  time  ago  we  wrote  you  notifying  you  of 
the  fact  that  on  aooount  of  the  changed  oondition  in  afikira, 
resulting  from  a  sale  of  our  clients^  interests  in  the  Davis 
estate,  that  we  could  not  further  appear  for  them  in  that  con- 
test, explaining  to  you  fully  the  reasons  that  necessitated  this 
course.  As  we  have  not  heard  from  yon  in  reply,  we  again 
write  you  and  notify  that  the  case  is  set  for  trial  on  the  26th 
day  of  July,  1893,  and  that  unless  some  one  is  employed  to 
represent  your  people  the  case  may  be  called  up  and  pressed 
for  trial  in  the  absence  of  any  one  representing  them.  Kindly 
acknowledge  receipt  of  this  letter. 

*'*  Yours  truly, 
[signed]    * "  Edwin  W.  Toole.' 

''Which  said  letter  was  duly  received  by  said  Keogh;  that 

neither  of  said  letters  was  answered  until  the  15th  day  of 

July,  1893,  when  affiant  received  the  following  letter: 

" '  Mabtin  J.  KaooB^  la  bm  A.  J.  Davis'  Estate  ) 

<* 'Temple  Court  \ 

'*'1<EW  York,  July  13th,  1893. 
''' Gentlemen:  In  reply  to  your  favor  of  June  16th,  m 
which  you  state  you  withdraw  as  counsel  for  Mrs.  Harriet  R 
Sheffield  and  Henry  A.  Davis  and  will  no  longer  represent 
them,  I  b^  to  say  that,  this  being  the  case,  our  agreement  with 
you  as  to  compensation  of  course  goes  lor  nothing*  Hoping 
Mr.  Toole  is  quite  well,  I  remain 

"  *  Faithfully  yours, 

[signed]    '^'Mabtin  J.  Keogh. 

^ '  To  Messrs.  Toole  and  WcUlaoe,  Helena,  Montana/ 

^'That  affiant  heard  no  more  from  said  Keogh  and  supposed 
his  withdrawal  was  satisfactory,  until  about  the  Slat  day  of 
July,  when  he  received  from  said  Keogh,  the  following  letteR 
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•^'MAamr  J.KsoGB, 
"'Tompla  Court 

"'New  Yobk,  July  27th,  18-% 
«'Jfr.  E.  W.  Took,  Helena,  Montana, 

'' '  My  Dear  Sib:  I  very  much  regret  the  necessity  of  writ- 
ing you  this  letter.  When  I  received  your  letter  of  June  16th, 
stating  that  you  would  withdraw  as  counsel  for  Mrs.  Sheffield 
and  her  brother,  and  when  I  answered  that  letter  on  July  13th 
inst.,  I  was  entirely  ignorant  of  the  vital  facts  of  which  you 
then  had  full  knowledge.  When  you  wrote  me,  as  above 
stated,  you  did  not  inform  me  that  the  contestants  Root  and 
his  associates,  whom  you  represented,  and  who  had  hitherto 
been  the  leading  contestants,  had  agreed  with  proponents  that 
the  case  should  not  be  tried  on  the  day  for  which  it  was  set  for 
trial.  That  they  had  in  fact  entered  into  an  agreement  with 
the  proponents,  by  which  Mr.  Root  and  his  associates  were  to 
no  longer  contest  the  will.  If  you  had  told  me  this  I  would 
then  have  prepared  myself  accordingly  to  protect  the  interests 
of  my  own  and  your  clients.  This  information  you  withheld 
from  me  in  your  letter;  in  fact,  you  gave  as  a  reason  for  with- 
drawal that  Mrs.  Sheffield  and  her  brother  had  entered  into 
an  agreement  with  Irwin  Davis.  When  I  answered  that  let- 
ter on  July  13th  I  was  then  in  utter  ignorance  of  what  was 
being  done  by  you  as  attorney  for  Mr.  Root  and  his  associates 
in  making  a  settlement  with  the  proponents.  Neither  Mrs. 
Sheffield,  nor  her  brother,  liave  ever  made  an  agreement  which 
in  the  slightest  degree  changes  their  position  as  consistent 
contestants  of  the  forged  will.  I  can  now  see  that  when  you 
state  in  your  letter  that  the  interests  of  Mr.  Root  and  those 
united  with  him  were  antagonistic  to  those  of  Mrs.  Sheffield 
and  her  brother,  that  it  was  brought  about  by  Mr.  Root  and 
his  associates  no  longer  remaining  contestants,  but  becoming, 
without  any  knowledge  to  us,  allies  with  proponents.  It  was 
the  right  of  your  and  my  clients  to  know  from  you,  as  their 
attorney,  that  the  other  contestants  whom  you  represented  had 
practically  withdrawn  their  objections  to  the  probate  of  the 
will,  and  that  when  the  case  was  to  be  called  on  the  24th  inst., 
and  not  on  the  26th  as  you  wrote  me,  that  my  clients  would  be 
compelled  to  go  to  trial  forthwith  and  unaided,  and,  more  than 


880  In  SB  Davis'  Estatx.     [Dec.  T.,  1894 

thisi  that  yoa  woald  aid  the  proponents  in  forcing  them  to 
trial  under  such  unjust  conditions  and  under  such  serious  dis- 
advantages. I  write  you  this,  not  for  the  purpose  of  com- 
plainingy  but  to  give  you  a  formal  and  direct  notice  that  I 
will,  in  justice  to  my  clieuts,  hold  you  responsible  to  them  for 
any  adverse  results  which  your  action  may  involve;  that  I  will 
make  your  withholding  of  the  facts  above  referred  to  and  your 
treatment  of  them  the  basis  of  a  motion  or  action  in  your 
courts,  unless  immediate  steps  are  taken  by  you  to  restore  my 
clients  to  the  position  which  they  occupied  before  your  with* 
drawal,  if  then  they  had  been  in  full  possession  of  the  facts 
which  you  tnen  withheld.  My  letter  to  you  of  July  13th  was 
written  in  utter  ignorance  of  the  proceedings  to  which  you 
were  then  a  party,  and  I  now  notify  you  that  I  shall  hold  you 
to  your  obligations  to  protect  Mrs.  Sheffield  and  her  brother, 
Henry  Davis,  under  your  contract,  and  will  not  release  you 
therefrom  until  such  time  as  you  have  relieved  them  from  the 
legal  disadvantages  which  your  action  has  placed  them  under, 
and  restoring  them  to  a  position  in  which  they  will  be  free  to 
contest  the  will  of  Andrew  J.  Davis  in  the  Montana  courts 
before  a  jury.  Very  truly  yours, 

" '  Mabtik  J.  Keogh.' 

'^Immediately  upon  the  receipt  of  said  letter  Mr.  Toole 
dictated  and  mailed  to  Keogh  a  letter  rebuking  Keogh  for  not 
informing  him  of  the  sale  by  these  appellants  to  Erwin  Davis, 
and  positively  denying  any  knowledge  of  any  probable  con- 
tinuance of  the  Boot-Cummings  contest  until  a  very  few  days 
before  the  case  was  set  for  trial,  and  any  knowledge  at  all  of 
any  negotiation  between  Boot  and  proponents  whereby  tho 
will  should  be  probated. 

'^Affiant  further  says  that  there  was  no  agreement  consum- 
mated, to  his  knowledge,  by  which  the  interests  of  the  said 
Boot  and  Cummings  became  adverse  to  the  interests  of  the 
said  Sheffield  and  Davis,  and  nor  was  he  under  any  legal  or 
moral  obligations  to  disclose  any  facts  coming  to  him  profes- 
sionally in  that  behalf.  Nor  could  he  with  propriety  go 
further  than  notify  said  Keogh  of  his  withdrawal,  which  affiant 
did  at  the  very  earliest  moment  that  he  was  apprised  that  the 
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said  interests  would  probably  become  adverse.  Affiant  forther 
says  thai  he  does  not  now  know  whether  any  such  agreement 
has  been  consu  no  mated  or  perfected^  and  states  that  he  wrote 
said  letter  as  soon  as  he  had  reasonable  cause  to  believe  that 
any  such  agreement  might  be  made.  Affiant  further  says  that 
on  or  about  the  16th  day  of  August,  1893,  he  received  the 
following  letter  from  said  Keogh: 

«•  •Xabtim  J.  Kioo^ 
"«Temp]«Oocirt. 

*'*Nbw  York,  August  10, 1893. 
''Mt  Dear  Mr.  Toole:  I  have  not  the  slightest  doubt 
but  that  you  were  led  to  believe  by  others  that  our  relations 
with  Erwin  Davis  were  such  as  precluded  you  from  acting  for 
us.  I  very  much  regret  that  any  such  misunderstanding 
should  have  arisen,  because,  of  all  members  of  the  Montana 
bar  whom  I  met  while  in  Butte,  you  were  the  one  who  im^ 
pressed  me  as  having  the  highest  sense  of  professional  recti- 
tude, and  with  whom  personal  relations  oould  always  be 
agreeable.  We  were  always  ready,  as  Mr.  Snyder  informed 
you  when  in  Butte,  to  contribute  our  share  to  the  expenses  to 
the  litigation,  but  I  will  not  write  you  in  relation  to  the  mat- 
ter, as  Mr.  Snyder  expects  to  have  the  pleasure  of  calling  upon 
you  in  a  few  days.    I  am,  very  truly  yours, 

"  *  Martin  J.  Keooh.'  " 

Then  follow  certain  letters  between  Mr.  Cotter  and  Mr. 
Toole,  not  important  to  be  set  forth. 

'^That  the  foregoing  constitutes  the  entire  correspondence 
had  by  this  affiant  in  reference  to  his  withdrawal  from  said 
case,  to  the  best  of  his  knowledge  and  belief.  Affiant  further 
says  that  he  is  not  at  present  sufficiently  informed  as  to  the 
correctness  of  the  records  of  this  court  referred  to  in  the  affi- 
davit of  the  said  Keogh  aud  Snyder  to  testify  in  reference 
thereto,  but  in  so  far  as  any  neglect  on  the  part  of  affiant  in 
not  taking  or  asking  that  the  default  of  said  proponents  in  not 
answering  the  objections  in  writing  to  the  probate  of  said  will 
filed  by  said  Sheffield  and  Davis  is  concerned,  the  same  is  not 
true,  but,  on  the  contrary  thereof,  affiant  did  not  consider  it 
good  policy  to  do  so,  and  so  informed  said  Snyder;  that,  in  the 
opinion  of  affiant,  it  would  have  been  imprudent  to  have  com* 
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pelled  the  proponents  to  make  up  the  issaes  npon  the  oontest 
of  said  Slieffield  and  Davis,  for  the  following  reasons: 

''First.  Because  there  was  no  agreement  hy  which  the  Boot 
and  Cummiiigs  oontest  and  Sheffield  and  Davis  congest  were  to 
be  tried  together.  And,  as  affiant  understood  the  ruling  of  the 
court,  the  same  would  not  be  done  except  hy  the  mutual  con- 
sent of  the  parties. 

''Second.  Because  the  said  contest  of  Sheffield  and  Davis 
might  be  called  and  pressed  for  trial  before  the  Boot  and  Cum- 
mings  contest,  when  thej  were  not  in  condition  to  do  so,  and 
be  thereby  subjected  to  a  judgment,  which  would  be  an  es- 
toppel as  to  them. 

"Third.  Because  the  said  Boot  and  Cummings  might  at  anj 
time  agree  to  a  continuance  of  their  contest,  and  leave  the  Shef- 
field and  Davis  contest  with  issues  made  and  no  good  grounds 
for  a  ooiitiuuance. 

"Fourth.  Because,  as  long  as  said  contestants  held  the  said 
proponents  in  default,  there  was  no  such  danger  to  be  encoun- 
tered; that  affiant  had  no  confidence  in  obtaining  a  decree  on 
account  of  such  default,  but,  on  the  contrary,  under  the  pno* 
tioe  of  our  courts,  if  such  default  was  asked,  it  would  lead  to 
making  up  the  issues,  and  subject  the  contest  of  said  Sheffield 
and  Davis  to  the  uncertainty  and  embarrassments  aforesaid. 
And  so  long  as  this  said  affiant  was  in  a  situation  to  rely  apon 
the  contest  of  said  Boot  and  Cummings,  believing  said  Shef- 
field and  Davis  not  to  be  financially  able  to  make  Uie  proper 
defense,  ordinary  prudence  dictated  the  course  pursued,  and 
prompted  this  affiant  in  giving  said  Keogh  timely  notice  of 
his  withdrawal  from  said  contest  as  attorney  for  said  Slieffield 
and  Davis.  Affiant  further  says  that  no  notice  of  the  substi- 
tution of  the  administrator  of  the  said  John  A.  Davis,  deceased, 
in  his  place  was  given  affiant,  to  the  best  of  his  knowledge 
and  that  he  knows  of  no  way  by  which  the  same  could  have 
been  presented,  or  the  exercise  of  such  l^al  right  by  said  ad- 
ministrator, as  the  said  John  A.  Davis,  deceased,  might  have 
exercised,  been  avoided  by  said  Sheffield  and  Davis,  or  any 
other  contestants,  and  that  an  application  to  the  court  to  fix 
the  time  for  answering,  under  the  practice  in  this  state,  would 
have  led  to  making  up  the  issues,  and  endangered  the  interest^ 
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of  said  contestants,  as  hereinbefore  set  forth.  Affiant  further 
sajs  that  he  coald  not^  in  his  opinion,  obtain  a  judgment  or 
decree  declaring  said  will  void  as  set  forth  in  the  affidavit  of 
said  Keogh  and  Snjder,  but  that,  in  the  event  an  efibrt  had 
been  made  to  do  so,  the  court  would  have  fixed  a  time  for 
answering  upon  ruling  on  the  demurrer,  in  accordance-with  the 
practice  in  the  state  of  Montana,  and  that,  in  the  opinion  of 
affiant,  if  said  Keogh  and  Snjddr  were  misled  thereby  and 
supposed  said  case  was  at  issue,  they  should  have  expected  a 
trial  and  notified  affiant  thereof.  That  affiant  was  at  no  time 
in  a  condition  to  urge  the  default  of  said  John  A.  Davis,  de- 
ceased, after  his  said  decease,  had  there  been  any  such  defaulti 
bat,  on  the  contrary  thereof,  had  affiant  attempted  to  do  so, 
the  court  would  have  required  his  administrator  to  be  brought 
in  before  making  any  order  in  the  premises.  Affiant  says 
that  Eeogh  and  Suyder  well  knew  that  the  sale  of  their  inter- 
ests and  the  interests  of  said  contestants  to  said  Irwin  Davis 
released  affiant  from  any  obligation  to  look  after  the  interests  of 
said  contestants,  which  were  known  to  them  on  the  date  it  was 
made,  and  was  not  known  to  affiant  for  a  year  or  more  after. 
Affiant  further  says  that  there  never  was  any  secret  agreement 
made  by  which  any  right  or  interest  of  said  Sheffield  and 
Davis  were  to  be  injuriously  affiscted,  to  the  knowledge  of  affi- 
ant, during  hb  relation  as  attorney  for  them,  nor  would  he 
have  consented  thereto  under  any  circumstances  during  such 
relation,  but  that,  on  the  contrary,  affiant  always  informed  said 
Soot,  who  acted  for  himself  and  said  Cummings,  that  imme- 
diately upon  ascertaining  that  any  conflict  between  tiieir  inter- 
ests and  those  of  Sheffield  and  Davis  occurred,  or  would  in  all 
reason  occur,  affiant  would  notify  said  Keogh  of  his  withdrawal 
from  said  cause,  which  affiant  did,  as  will  appear  from  letters 
made  a  part  hereof. 

'^Affiant  further  says  that  there  never  was  any  agreement 
or  understanding,  to  his  knowledge,  that  the  issues  in  the  said 
Sheffield  and  Davis  contest  would  betaken  up  and  disposed  of 
at  the  time  of  the  trial  of  the  Boot  and  Cummings  contest,  but, 
on  the  contrary  thereof,  it  was  announced  on  the  trial  of  the 
last-named  cause  that  no  such  agreement  existed,  and  none  was 
thereafter  made,  to  the  knowledge  of  affiant,  and  that  affiant 
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says  he  did  not  know  nor  does  know  that  said  Keogh  had  beea 

80  informed  by  Messrs.  Corbett  &  Welloome  or  any  one  else; 

that   no  secret  agreement  was  ever  entered  into  severing  such 

contests,  or  any  other  agreement  in  any  way  affecting  the  cod- 

tests  of  said  Sheffield  and  Davis,  and  that  the  only  agreement  in 

reference  thereto,  to  the  knowledge  of  affiant,  was  that  of  Jnly 

24,  1893,  which  was  openly  done  in  this  court,  and  was  not 

under  the  control  of  affiant,  but  purely  a  matter  of  discretioa 

of  said  Boot  and  Cummings  according  to  the  ruling  of  this 

court  heretofore  made  upon  the  trial  heretofore  bad,  and  of 

which  said  Keogh  and  Snyder  were  fully  apprised,  and  farther 

affiant  says  not,  save  and  except  that,  during  the  entire  existence 

of  the  relation  of  attorney  and  client  between  affiant  and  said 

Sheffield  and  Davis  and  Keogh  and  Snyder,  he  acted  in  the 

utmost  good  faith  and  for  their  interests  to  the  best  of  his  skill 

and  ability. 

[signed]    "  Edwin  W.  Tooi*e.'' 

The  affidavit  of  Mr.  John  B.  Clayberg  was  also  filed  and  is 
as  follows: 

''That  he  has  read  the  affidavits  of  Martin  J.  Keogh  and 
William  L.  Snyder  filed  in  the  above  matter;  that  be  is  one  of 
the  firm  of  McConnell,  Clayberg  &  Gunn,  and  is  now,  and  has 
been  since  the  presentation  for  probate  of  the  all^^  will  of 
Andrew  J.  Davis,  above  mentioned,  one  of  the  attorneys  for 
contestants  Henry  A.  Boot  and  Maria  Cummings,  as  named 
in  the  before  mentioned  affidavits.  That  in  the  fall  of  1891, 
at  and  during  the  trial  of  the  contests  above  mentioned,  said 
Snyder  was  in  the  city  of  Butte,  and  affiant  and  said  Snyder 
and  E.  W.  Toole,  mentioned  in  said  affidavits,  had  several  con* 
versatious  concerning  the  employment  of  said  Toole  and  affiant 
to  look  after  the  interests  of  said  Sheffield  and  Davis.  That 
most  of  the  negotiations  were  had  between  said  Toole  and  said 
Snyder,  but  it  was  distinctly  understood  and  agreed  between 
said  Toole  and  Snyder  and  this  affiant  that  the  said  Toole  or 
affiant  should  not  undertake  employment  from  said  Snyder  in 
behalf  of  the  interests  of  said  Sheffield  and  Davis  without  the 
consent  of  the  said  Root;  that  both  Toole  and  affiant  had  been 
first  employed  by  said  Boot,  and  that  in  no  event  would  eitiier 
Toole  or  affiant  undertake  any  employment,  or  oontinue  the 
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same  if  undertaken,  when  it  should  appear  that  such  employ- 
ment would  not  be  for  the  benefit  of  the  interests  of  the  said 
Soot  and  Cummings,  or  if  the  same  should  in  any  way  or 
manner  be  antagonistic  to  the  interests  of  the  said  Boot  and 
Cummings;  and  that  in  case  such  employment  was  undertaken 
the  same  should  cease,  and  said  Toole  and  affiant  be  released 
therefrom,  whenever  said  Boot  or  Cummings  objected  to  its 
continuance. 

''That  it  was  generally  understood  between  said  Snyder, 
Toole,  and  affiant  that  Irwin  Davis,  a  brother  of  the  deceased, 
was  assisting  in  the  attempt  to  propound  the  alleged  will  of 
said  deceased,  to  which  said  Boot  and  Cummings  bad  filed 
contests,  the  trial  of  which  was  then  pending;  that  said  Irwin 
Davis  had  employed  an  attorney  to  assist  in  the  propounding 
of  said  will,  and  had  furnished,  or  agreed  to  furnish,  money  to 
prosecute  such  action;  that  soon  after  the  death  of  said  deceased 
•aid  Boot  and  Irwin  Davis  had  disagreed  as  to  the  manner  of 
dosing  said  estate,  and,  upon  the  application  of  John  A.  Davis 
for  letters  of  administration  on  said  estate,  as  disclosed  by  the 
affidavit  of  said  Snyder,  said  Irwin  Davis  assisted  said  John 
A.  Davis  in  said  application,  and  contested  the  right  of  said 
Boot  to  such  administration.  That  these  facts  were  all  well 
known  to  said  Snyder. 

''That  it  was  with  a  full  understanding  of  all  these  facts 
that  said  Snyder  entered  into  the  agreement  with  said  Toole 
(copy  of  which  will  be  attached  to  tlie  affidavit  of  said  Toole)^ 
and  said  contract  with  said  Toole  was  made  in  view  of  the 
above-mentioned  facts  and  conditions. 

"Affiant  was  made  a  party  to  the  said  contract,  but  it  was 
understood  and  agreed  that  affiant  was  to  assist  said  Toole  if 
and  when  necessary. 

"That  in  the  spring  of  1893  affiant  called  upon  said  Keogh 
at  his  office  in  the  city  of  New  York,  for  the  purpose  of  con- 
suiting  with  him  concerning  the  interests  of  said  Sheffield  and 
Davis.  That  said  Eeogh  at  that  time  and  place  informed  affi- 
ant that  said  Sheffield  and  Davis  had  sold  all  their  interests  in 
the  estate  of  said  A.  J.  Davis,  deceased,  to  Irwin  Davis;  that 
said  sale  had  taken  place  nearly  a  year  prior  thereto,  and  that 

he,  said  Eeogh,  had  nothing  further  to  do  with  the  matter; 
Vou  XV.— as 
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that  affiant  then  informed  said  Keogh  that  he  (affiant)  could  not 
further  represent  said  interests,  thej  having  passed  into  the 
hands  of  Irwin  Davis. 

'^That  on  affiant's  return  to  Montana  he  informed  said  Toole 
of  said  conversation. 

^^That  said  Boot,  immediately  upon  learning  of  said  sale 
by  said  Sheffield  and  Davis  to  said  Irwin  Davis,  demanded  that 
said  Toole  and  affiant  should  withdraw  said  arrangements  with 
said  Snyder  and  represent  the  interests  of  Sheffield  and  Davis 
DO  further. 

''That  neither  said  Keogh  nor  Snyder  nor  Sheffield  nor 
Davis  ever  notified  or  informed  either  said  Toole  or  affiant  of 
said  sale  to  said  Davis  until  nearly  one  (1)  year  after  same  had 
been  made. 

''That  said  Toole  wrote  the  letter  of  June  16, 1893,  as  set 
forth  in  said  affidavits,  and  sent  the  same  to  affiant  for  affiant's 
signature.  Tliat  said  Toole  had  left  the  day  fixed  by  the  court 
for  the  trial  of  contest  of  said  Sheffield  and  Davis  blank, 
requesting  the  affiant  to  supply  said  date.  That  affiant  inserted 
said  day  as  twenty-sixth  (26th)  instead  of  twenty-fourth  (24th) 
day  of  July,  1893,  through  mbtake,  believing  at  the  time  tliat 
it  was  the  correct  date. 

"  That  the  contests  of  said  Boot  and  Cummings  were  tried 
together  in  the  year  1891,  by  consent  of  all  the  parties  to  said 
contests,  and  that  the  court  who  tried  said  contests  required 
such  consent  to  be  duly  given  and  entered  before  ordering  the 
contests  tried  together. 

"That  there  were  no  secret  ^^reements  between  proponent 
and  contestants  Boot  and  Cummings,  whereby  said  contests  of 
said  Boot  and  Cummings  should  be  tried  separate  and  apart 
from  any  other  contests,  but  the  ^^reement  to  that  efiect  was 
open  and  filed  in  the  court  wherein  said  contests  were  entered. 

[signed]    "  John  B.  Clatbebg." 

Henry  A.  Boot,  a  contestant,  also  filed  the  following  affi- 
davit: 

That  he  is  the  Henry  A.  Boot  mentioned  in  the  affidavit 
of  Snyder  and  Keogh  on  file  in  this  matter,  and  one  of  the 
contestants  against  the  probate  of  the  allq;ed  will  of  Andrew 
J.  Davis,  deceased. 
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''That  the  oontesta  of  this  affiant  and  Maria  Cummings 
are  identical  with  reference  to  the  issues  raised^  and  that  both 
of  the  said  contests  are  under  the  management  and  control  of 
this  affiant. 

''  That  soon  after  the  death  of  Andrew  J.  Davis,  deceased, 
a  meeting  of  the  heirs  of  said  deceased  was  held  in  the  city 
of  Springfield,  state  of  Massachusetts,  at  which  meeting  there 
were  present  nearly  all  of  the  said  heirs. 

**  That  Erwin  Davis  desired  at  that  time  to  obtain  full  con- 
trol over  the  settlement  of  the  estate  of  said  deceased,  and 
endeavored  to  induce  all  of  the  other  heirs  present  to  allow 
and  give  to  him  full  power  and  authority  to  take  such  steps  as, 
in  his  judgment,  he  might  deem  best  to  fully  close  and  distrib- 
ute said  estate. 

''That  said  Erwin  Davis  made  many  false  and  fraudulent 
statements  at  said  meeting,  and  that  affiant  refused  to  give 
sach  authority  to  said  Erwin  Davis,  or  agree  in  any  manner 
that  he,  said  Erwin  Davis,  should  represent  affiant  in  said 
estate. 

"That  other  heirs  of  said  deceased  refused  to  allow  said 
Erwin  Davis  to  represent  them,  but  gave  power  and  authority 
to  this  affiant  to  act  as  their  representative  in  that  behalf. 

"That,  at  said  meeting  bitter  feelings  were  engendered 
between  this  affiant  and  said  Erwin  Davis,  which  have  con- 
tinued to  the  present  day,  and  that  said  Erwin  Davis  has,  in 
every  way  and  manner  possible,  acted  contrary  to  the  interests 
to  this  affiant  and  those  whom  he  represents,  and  has  done 
every  thing  in  his  power  to  defeat  the  rights  of  affiant  and 
those  whom  he  represents,  and  impair  or  destroy  their  interests 
in  said  estate. 

"That,  soon  after  the  death  of  said  A.  J.  Davis,  John  A. 
Davis  made  application  for  letters  of  administration  upon  said 
estate,  and  that  said  Erwin  Davis  immediately  joined  with 
said  John  A.  Davis  to  procure  for  said  John  A.  full  adminis- 
tration and  control  of  said  estate.  That  this  affiant,  in  his 
own  behalf  and  behalf  of  the  interests  of  other  heirs  repre- 
sented by  him,  filed  objections  to  the  application  of  said  John 
A.  Davis  for  letters  of  administration,  and  made  application 
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for  snch  administration  in  his  own  namCi  to  which  said  John 
A.  Davis  filed  objections. 

^'That  said  Erwin  Davis  aided  and  assisted  said  John  A« 
Davis  in  every  way  and  manner  possible  in  the  prosecution  of 
his  application  for  administration  and  objections  filed  by  him 
to  the  application  of  this  affiant. 

'^That  such  aid  and  assistance  on  the  part  of  Erwin  Davis 
continued  up  to  and  until  the  filing  of  said  alleged  will  for 
probate;  that  said  Erwin  Davis  aided  and  assisted  said  John 
A.  Davis  in  the  presentation  of  said  will  for  probate  and  the 
litigation  growing  out  of  such  presentation;  that  he  hired  at- 
torneys, who  were  present  and  assisted  said  John  A.  Davis  in 
the  trial  of  this  affiant's  contest,  and  affiant  is  informed  and 
verily  believes  that  said  Erwin  Davis  agreed  to  and  did  fur- 
nish money  to  aid  and  assist  said  John  A.  Davis  in  the  pro- 
bate of  said  alleged  will,  and  in  defending  the  same  against  the 
contest  of  this  affiant  and  of  said  Maria  Cummings. 

**  That  the  actions  of  said  Erwin  Davis  have  universally 
been  adverse  to  the  interests  of  this  affiant  and  to  those  repre- 
sented by  him,  and  affiant  verily  believes  that  said  Erwin 
Davis  has  in  the  past,  and  will  in  the  future,  do  every  thing  in 
his  power  to  prevent  affiant  and  those  whom  he  represents 
from  obtaining  any  part  or  portion  of  the  estate  of  said  de- 
ceased. 

**  That  affiant,  soon  after  the  meeting  of  the  heirs  at  Spring 
field,  Massachusetts,  sent  a  messenger  to  see  the  said  Sheffield 
and  Davis  concerning  their  interests  in  said  estate,  who  en- 
deavored to  persuade  them  to  join  with  affiant  and  those  whom 
he  represents  to  protect  their  interests,  and  prevent  said  Erwin 
Davis  and  John  A.  Davis  from  obtaining  the  entire  estate,  and 
who  endeavored  to  induce  them  to  join  with  affiant  and  tlioee 
whom  he  represents  in  contesting  the  said  alleged  will  of 
Andrew  J.  Davis,  representing  to  them  that  the  said  contest 
would  be  very  expensive,  and  that  it  would  be  better  for  all 
parties  in  interest  to  divide  the  expense  among  as  many  as 
possible,  so  that  the  same  would  be  less  burdensome. 

''That  affiant  says  neither  said  Sheffield  nor  said  Davis 
would  consent  to  join  this  affiant  and  his  people  in  endeavor- 
ing to  protect  their  interests  in  said  estate  and  prevent  the 
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probate  of  said  will  and  the  entire  destrnction  of  their  interests 
in  said  estate,  and  refused  to  render  this  affiant  and  his  people 
any  aid  of  any  kind,  character,  or  description,  but  filed  their 
own  separate  contests. 

''That  said  Sheffield  and  Davis  and  their  attorneys  well 
knew,  from  a  time  shortly  after  the  death  of  said  deceased,  that 
the  interests  and  actions  of  said  Erwin  Davis  were  adverse  to 
the  interests  of  affiant  and  his  people,  and  that  said  Erwin 
Davis  was  endeavoring  to  cheat  and  defraud  affiant  and  hb 
people  out  of  all  their  interests  in  said  estate. 

*'  Affiant  says  he  was  present  at  the  trial  of  said  contest,  in 
the  year  1891,  at  the  city  of  Butte,  that  he  was  advised  by 
his  attorneys  that  the  said  Snyder  desired  his  attorneys,  Toole 
and  Clayberg,  to  look  afler  the  interests  of  said  Sheffield  and 
Davis  in  said  estate;  that  affiant  at  first  objected  to  aoy  such 
arrangement  being  made,  but  at  last  consented  that  his  said 
attorneys  might  represent  the  interests  of  said  Sheffield  and 
Davis  in  so  far  as  said  interests  did  not  conflict  with  himself 
and  his  people,  but  that  said  employment  should  go  no  further 
than  to  this  extent,  and  that  if,  at  any  time,  he  should  demand 
the  same,  his  attorneys  should  withdraw  from  any  agreement 
to  represent  said  Sheffield  and  Davis. 

''That  the  files  and  records  in  this  court  in  said  estate  dis- 
close that  the  contests  of  this  affiant  and  Maria  Cummings  do 
not  raise  all  of  the  same  issues  that  are  raised  by  the  contests 
of  said  Sheffield  and  Davis,  and  that  it  would  be  impossible  to 
try  such  contests  together. 

"  That  affiant  verily  believes  that  said  Sheffield  and  Davis 
and  their  attorneys  never  intended  to  try  their  contests  so  filed, 
but  hoped  and  expected  that  affiant  and  Maria  Cummings 
should  try  their  contests,  and,  if  the  same  resulted  in  the  refu^ 
of  the  probate  of  said  will,  that  they  would  receive  the  benefit 
of  said  contests  without  the  expense  of  preparation  and  trial 
thereof,  and  that  they  refused  to  aid  and  assist  affiant  and  said 
Maria  Cummings  in  the  preparation  and  trial  of  said  contests, 
but  compelled  affiant  and  Maria  Cummings  to  bear  the  entire 
burden  of  preparation  and  trial  of  said  contests  amounting  to 
said thousand  (| )  dollars. 

"  The  affiant  again  requested  said  Snyder,  as  representing  said 
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Sheffield  and  Davis^  to  join  affiant  and  Maria  Cammings  in 
their  contests  at  the  time  of  said  trial,  which  said  Snyder 
refused  to  do. 

"That  immediately  after  affiant  was  informed  that  said  Shef- 
field and  Davis  had  sold  their  interests  in  said  estate  to  said 
Erwin  DaviSy  affiant  demanded  of  said  Toole  and  Claybeig 
that  they  shoald  withdraw  from  farther  representing  the 
interests  of  said  Sheffield  and  Davis. 

[signed]    "  Heitry  a.  Boot/' 

To  rebut  the  affidavits  of  the  proponent,  the  contestants  read 
an  affidavit  of  one Logan,  who  testified  in  substance: 

"That  he  was  the  attorney  of  Irwin  Davis,  and  that  the 
instrument  agreeing  to  sell  the  interests  of  the  said  Sheffield 
and  Davis  in  the  estate  of  the  late  Andrew  J.  Davis,  deceased, 
mentioned  and  set  forth  in  the  affidavit  of  E.  W.  Toole,  read 
npon  said  hearing  in  opposition  to  said  motion,  had  been  duly 
rescinded  by  the  parties  thereto/' 

The  motion  to  open  the  default  was  taken  under  advisement 
by  the  court,  and,  upon  December  9,  1893,  said  motion  was 
overruled  and  denied. 

The  contestants  Sheffield  and  Davis  now  appeal  to  this 
court  from  the  judgment  and  order,  made  by  the  district  court 
on  July  27,  1893,  dismissing  their  objections  to  the  probate  of 
the  will,  and  from  the  order  of  the  district  court,  made  on  the 
9th  of  December,  1883,  denying  the  motion  to  set  aside  the 
judgment  and  order  dismissing  their  objections  to  the  probate 
of  the  said  will. 

Oeorge  F.  Shddon,  and  OuUen  Jt  Toole,  for  Appellants. 

The  order  dismissing  the  contest  was  void.  The  contestants 
had,  three  days  prior  to  the  calling  of  their  contest  for  trial, 
duly  requested,  in  writing,  that  a  jury  be  impaneled  to  deter- 
mine the  issues  raised  by  their  contest,  in  accordance  with  the 
provisions  of  the  statute.  (Comp.  Stats.,  §  20,  p.  280.)  The 
provision  of  this  statute,  that  when  a  jury  is  thus  demanded 
that  such  objections ''  must  ....  be  tried  by  a  jury,''  is  man- 
datory, and  it  was  therefore  error  in  the  court  to  dismiss  the  case 
on  motion  of  proponent.  Mandatory  statutes  are  imperative, 
and  their  provisions  are  to  be  strictly  pursued;  otherwise  a  pro- 
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needing  taken  contrary  to  their  provision  is  void.  (Saiherlaud 
on  Statutory  Construction,  §  454;  Endlich  on  Interpretation 
of  Statutes,  §  435.)  Actions  to  prove  wills  are  not  governed 
by  the  rules  of  practice  applicable  to  ordinary  civil  actions. 
{Williams  v.  Bobinson,  42  Vt  668;  8L  Leger^a  AppecU,  34 
CJonn.  434;  91  Am.  Dec.  737.)  The  trial  by  jury  of  this  class 
of  cases  has  always  been  studiously  guarded.  (Proffiitt  on 
Jury  Trials,  §  90;  2  Dauiell's  Chancery  Practice,  1287; 
Barney  v.  Hayes^  11  Mont  107;  EeUde  of  Sanderson^  74  Cal. 
208;  Walker  v.  Walker,  14  Ohio  St.  157;  82  Am.  Dec  674; 
CockrUl  V.  Cox,  65  Tex.  673;  Dams  v.  Davis,  34  Tex.  22.) 
The  provisions  of  the  statute,  in  cases  of  this  kind,  makes  the 
jury  practically  a  special  tribunal  for  the  determination  of 
these  issues,  and  its  jurisdiction  is  exclusive  of  all  others 
and  conclusive  when  acting  within  the  scope  of  its  authority. 
(Johnson  V.  Towsley,  13  Wall.  72;  ShepeUy  v.  Cowan,  91  U.  S. 
330;  Moore  v.  Bobbins,  96  U.  S.  535.)  When  a  court  exceeds 
its  jurisdiction,  its  judgment  is  not  voidable  only,  but  is  abso- 
lutely void.  (Qeighton  v.  Hershfield,  1  Mont.  639.)  Our 
motion  prays  relief  from  the  judgment  under  the  provisions 
of  section  116  of  the  Code  of  Civil  Procedure.  Whatever 
may  be  in  furtherance  of  justice  this  section  of  the  code  per- 
mits to  be  done,  and  its  provisions  should  be  interpreted  and 
applied  in  the  same  broad  and  liberal  spirit  in  which  they  are 
conceived.  It  is  impossible  to  lay  down  any  precise  rule  on 
the  subject,  but  the  following  decisions  of  this  court  will  show 
when  relief  may  be  granted  and  when  refused:  Benedict  v« 
Spendiff*,  9  Mont.  85;  Brown  v.  Mining  Co.,  1  Mont.  57; 
LatiJb  V.  Mining  C6.,  1  Mont.  64;  Loeb  v.  Schmith,  1  Mont. 
87;  Foder  v.  Hauswirth,  6  Mont.  566;  Donnelly  v.  CUirk,  6 
Mont.  136;  Lowell  v.  Ames,  6  Mont.  187;  Whiieside  v.  Logan, 
7  Mont.  373;  Briseoe  v.  MeCafery,  8  Mont.  336;  Heardt  v. 
MeAUisler,  9  Mont.  405;  Jensen  v.  Barbour,  12  Mont.  573. 
(See,  also,  Pearsonv.  Fishing  Co.,  99  Cal.  425;  Vermont  Mar* 
bU  Co.  V.  Black,  38  Pac.  Bep.  512.)  The  court  is  clothed 
with  a  very  large  discretion  in  reference  to  this  relief;  never- 
theless, it  is  a  legal  discretion,  to  be  wisely  and  beneficeutly 
exercised,  so  as  to  promote  the  ends  of  justice.  (Jensen  v. 
Barbour,  supra;  Freeman  on  Judgments^  §  106.)    When  a 
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doubt  exists  in  the  judicial  mind  it  should  be  resolved  in  &vor 
of  granting  the  motion  and  setting  aside  the  de&ult.  (1 
Black  on  Judgments,  §  364;  Watson  v.  BaUroad  Co.j  41  Cal. 
17;  Bud  V.  JEmruA,  85  Cal.  116;  Whiteside  v.  Logan^  mipra; 
Fisher  v.  (yDonnea,  153  Pa.  St.  619;  Appeal  of  Jenkiniowa 
Nat.  Bank,  124  Pa.  St.  337;  Klopfer  v.  Ekis,  155  Pa.  St  41; 
Oadd  V.  Stenenson,  112  N.  Y.  326.)  If  there  was  nothing  else 
in  this  case  to  excuse  these  appellants  except  the  want  of  a 
revivor  it  ought  to  be  sufficient  to  entitle  them  to  the  relief 
they  ask.  Section  22  of  the  Code  of  Civil  Procedure  pro- 
vides that  a  cause  of  action  or  defense  shall  not  abate  by  the 
death,  marriage,  or  other  disability  of  a  party,  but  that  ''the 
courts  shall,  on  motion,  allow  the  actiou  or  proceeding  to  be 
continued  by  or  against  his  represeutatives  or  suocessors  in 
interest.''  This  is  the  revivor  which  has  always  beeu  necessary 
under  all  systems  of  practice.  (3  Blackstone's  CommeutarieB, 
448;  Kennedy  v.  Georgia  State  Bank,  8  How.  610;  Jarvis  v. 
rUch,  14  Abb,  Pr.  46;  Orove  v.  Grove,  18  S.  W.  Rep.  456.) 
The  proponent  was  in  derault  in  failing  to  file  an  answer  to 
the  objections  of  these  appellants,  which  were  not  demurred 
to  from  the  nineteenth  day  of  August,  1890,  up  to  the  eighth 
day  of  May,  1893.  {Bowers  v.  Diekerson,  18  Cal.  420;  Luis 
V.  Johnycake,  9  Kan.  511;  Hopkins  v.  Ootliran^  17  Kan.  175; 
Neiizel  y.  Hunter,  19  Kan.  222;  J^s  v.  Fleokmyer,  14  Kan. 
209.)  It  would  not  be  an  abuse  of  discretion  to  set  aside 
this  judgment  on  the  ground  alone  of  misleading  statements 
made  by  counsel,  were  there  nothing  else  in  the  case.  {Santa 
Barbara  etc*  Go.  v.  Thompson,  46  Cal.  63;  Heineman  v.  Le 
Clair,  82  Wis.  135.)  The  want  of  sufficient  preparation  by 
counsel  for  these  contestants  ought  to  have  been  accepted  » 
a  good  ground  of  continuance,  and  ought  to  be  a  sufficient  rea- 
son why  the  prayer  of  this  motion  should  be  granted,  when 
all  of  the  other  circumstances  surrounding  the  case  are  taken 
into  consideration.  (3  Esteems  Pleading  and  Practice,  §  4621; 
People  V.  Logan,  4  Cal.  189;  State  v.  Lewis,  74  Mo.  222.) 
Stipulations  entered  into  by  counsel  operated  as  a  complete 
surprise  to  these  appellants,  and  that  is  sufficient  to  entitle 
them  to  the  relief  they  now  pray  for.  {Heineman  v.  Le  C&ztr, 
supra;  Whiioomb  v.  Oandy,  37  Fed.  £ep.  736.)    Statutory 
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construction  and  application  of  the  maxim,  ^*  Exipremo  unttM  est 
exclfuio  atUriusf^:  Smith  v.  Eureka  MiUa  Co.,  6  Cal.  7;  People 
V.  Whitman,  10  Cal.  38;  Haynea  v.  Meeka,  10  Cal.  110; 
(y  Grady  v.  Buahndl,  23  Cal.  293;  Perry  v.  Ames,  26  Cal. 
372;  People  v.  Hastings,  29  Cal.  449;  Gregory  v.  S/aee,  94 
Ind.  348;  48  Am.  Rep.  162;  Marhury  v.  Madison,  1  Cranch, 
107;  Eb  parte  BoUman  ▼.  SwarthotU,  4  Crancfa,  75;  Osborne  v. 
Bank,  9  Wheat.  738;  People  v.  Jfaynord,  4  111.  420;  MeOul^ 
kugh  V.  Maryland,  4  Wheat.  316;  Pq^«  v.  Hemeberg,  40  Yt^ 
81;  94  Am.  Dec.  378. 

W.  W.  Dixon,  Forbis  &  Forbis,  Henry  N.  Blake,  and  M.  Eirk- 
Patrick,  for  Respondent. 

Even  if  the  appellants'  position,  that  the  court  was  obliged 
to  call  a  jury,  was  correct,  the  &ilure  to  do  so  does  not  raise  a 
question  of  jurisdiction.  Jurisdiction  is  the  power  to  hear 
and  determine,  and,  when  the  court  has  that  power,  any  other 
irregularities  in  the  proceedings  are  merely  errors.  {United 
States  V.  Arredondo,  6  Pet.  709;  Central  Pac.  B.  B.  Co.  v. 
Placer  County,  43  Cal.  366.)  The  cases  of  Barney  v.  Hayes, 
supra,  and  Estate  of  Sanderson,  supra,  cited  by  appellants,  do 
sot  hold  that  the  failure  to  call  a  jury  to  determine  the  issues 
deprived  the  court  of  jurisdiction,  but  only  that  it  was  error. 
And  respondent  claims  that  the  point  made  by  appellants,  as 
to  the  imperative  necessity  of  having  the  issues  upon  the  con- 
test of  a  will  tried  by  a  jury,  is  not  well  founded  in  law  or 
applicable  to  the  state  of  facts  shown  by  the  record  in  the  case 
at  bar.  That  failure  to  appear  is  a  waiver  of  a  jury  trial, 
(see  Zane  v.  Crowe,  4  Cal.  112;  WcUtliam  v.  Carson,  10  Cal. 
180;  DoU  V.  Feller,  16  Cal.  433;  GUlespU  v.  Benson,  18  Cal. 
411.  As  r^ards  surprise  and  excusable  n^lect,  it  is  to  be 
observed  that  the  resident  counsel,  of  course,  bad  notice  of  every 
step  taken  in  the  case  and  of  all  orders  made  by  the  court. 
They  made  no  objection  to  the  filing  of  proponent's  answer  to 
the  objections  of  Sheffield  and  Davis;  they  made  no  motion  to 
strike  it  from  the  files;  they  consented  and  concurred  in  setting 
the  case  for  trial,  and  Mr.  Cotter  demanded  a  jury  trial,  and 
himself  moved  that  said  contest  of  Sheffield  and  Davis  be  dis- 
missed.   After  all  that,  it  is  too  late  to  insist  upon  merely  tech- 
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nical  defects  in  the  previous  proceedings,  if  any  sach  existed. 
(Hayne  on  New  Trial  and  Appeal,  1 27;  Wright  v.  Fire  Ins.  (h^ 
12  Mont.  478.)  It  is  assumed  that  proponent  was  in  defiiult  in 
not  having  sooner  filed  an  answer,  and  that  his  default  could 
and  should  have  been  entered.  It  is  sufficient  to  say  in  reply 
that  no  default  was  ever  in  fact  entered.  It  is  not  the  expira- 
tion of  the  time  allowed  for  answer,  but  the  entry  of  the 
default,  which  cuts  off  the  right  to  answer.  (Bowers  v.  Dicker' 
son,  18  Cal.  420;  Aooek  v.  HaUey,  90  Gal.  215;  2  Estee's 
Pleading  and  Practice,  §  3168.)  Moreover,  the  Probate  Act 
prescribes  no  time  within  which  an  answer  must  be  filed,  and 
the  court  made  no  order  fixing  a  time,  and  we  maintain  that 
until  the  expiration  of  a  time  to  be  limited  by  the  order  of  the 
court,  the  proponent  was  not  in  default  and  no  default  could 
have  been  entered  against  him.  We  submit  as  a  matter  of  law 
the  contest  never  abated  by  the  death  of  John  A.  Davis*  No 
revivor  was  therefore  necessary.  In  case  of  the  death  of  a 
party  it  is  only  necessary  to  suggest  the  death  upon  the  rec- 
ord, and  thereupon  the  court,  by  an  ex  parte  order,  made  with* 
out  notice,  directs  that  the  action  be  continued  in  the  name  of 
the  representative  or  successor  in  interest  of  the  deceased. 
(KiUle  V.  Belgrade,  86  Cal.  566;  Taylor  v.  Western  Pac  B.  R 
Co.,  46  Cal.  323;  Campbell  v.  We^,  93  Cal.  653;  Code  Civ.* 
Proc.,  §  22.)  Moreover,  the  failure  of  counsel  of  contestants 
to  object  to  the  answer,  and  their  concurrence  in  the  setting  of 
the  case  for  trial  and  their  demand  for  a  jury,  amounts  to  a 
waiver  of  any  objection  of  this  kind.  Many  decisions  of 
courts  have  been  made  on  the  subject  of  surprise  and  excus- 
able neglect  But  we  are  confident  that  no  well-considered 
case  can  be  found  which  will  excuse  negligence  and  miscon- 
duct so  gross  as  in  this  case.  (See  EUessworth  v.  Byan,  91  GaL 
686;  OoUman  v.  JBanJUn,  37  Cal.  247;  Lowell  v.  Aftus,  6  Mont 
188;  Miott  v.  Show,  16  Cal.  378;  Thomas  y.  Oumbers,  14 
Mont.  423.)  This  court  follows  the  uniform  rule  that  the  ques- 
tion in  the  case  at  bar  is  whether  the  court  below  abused  its 
discretion  in  refusing  to  set  aside  the  judgment  {Jensen  v. 
Barbour,  supra;  Hayne  on  New  Trial  and  Appeal,  §  347.) 
No  sufficient  affidavit  of  merit  appears  in  the  record.  (Hayne 
on  New  Trial  and  Appeal,  §  346.) 
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HuNT^  J. — The  ultimate  question  for  review  is  whether  the 
district  eourt  erred  in  refusing  to  set  aside  the  appellants'  mo- 
tion to  vacate  a  judgment  by  default  rendered  against  them 
dismissing  their  objections  to  the  probate  of  the  will  of  A.  J. 
Davis,  deceased.  To  decide  this  point  it  is  proper  to  pass 
upon  the  following  other  and  incidental  questions  raised: 

1.  Did  the  court  err  in  refusing  to  grant  appellants'  motion 
for  a  continuance? 

2.  Were  the  appellants  guilty  of  neglect  in  not  being  ready 
for  trial  upon  the  date  set? 

The  employment  of  Mr.  E.  W.  Toole  and  Mr.  Clayberg  by 
contestants  as  their  counsel  in  Montana  is  ample  evidence  of 
the  appellants'  belief  in  the  invalidity  of  the  will  offered  for 
probate  by  the  proponent^  and  of  their  disposition  to  partake 
of  any  share  of  the  estate  wliich  would  be  theirs  as  heirs  at  law 
of  the  decedent,  if  such  contest  should  result  in  a  decree  refus- 
ing to  admit  the  will  to  probate. 

The  reports  of  the  courts  of  the  state  and  territory  of  Mon- 
tana bear  witness  to  the  learning  and  high  standing  of  the  gen- 
tleman named;  and  the  appellants  had  a  right  to  feel  assured 
of  every  protection  under  such  eminent  professional  care. 

We  therefore  dismiss  any  suggestion  by  respondents  of 
negligent  conduct  on  the  part  of  the  appellants  themselves,  or 
their  New  York  counsel,  on  account  of  their  full  reliance  in 
Mr.  Toole  and  Mr.  Clayberg,  at  all  times  prior  to  the  with- 
drawal of  those  gentlemen  in  April  and  June  preceding  the 
date  of  the  trial  at  Butte;  and,  for  like  reasons,  we  ignore  any 
intimations  now  made  by  the  appellants  of  lack  of  proper 
r^ard  for  their  interests  by  their  said  counsel  at  any  stage  of 
the  proceedings  when  the  gentlemen  named  acted  for  them. 
The  several  contestants  had  the  same  attorneys  in  Montana; 
their  objections  to  the  will  raised  substantially  the  same  issues 
in  the  separate  contests;  they  stood  in  the  same  degree  of  rela^ 
tionship  to  the  decedent,  and.  with  a  cause  necessarily  common 
to  each  and  all,  it  was  the  most  convenient  and  natural  course 
for  their  counsel  in  Montana  to  pursue,  to  force  one  suit  to 
issue  and  concentrate  all  energies  on  one  contest,  permitting  all 
others  to  abide  the  result  of  the  one  selected  for  trial.  * 

Guided  apparently  by  these  considerations,  the  particular 
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contest  of  appellants  was  kept  in  data  quo,  or  practically  so, 
while  that  of  Root  and  Cummings  was  pressed  to  trial.  Ap- 
pellants were  poor,  and  perhaps  the  financial  abilities  of  Soot 
enabled  him  to  better  prepare  the  evidence.  But  however 
that  may  have  been,  the  conspiouoas  fact  remains  that  the 
Boot  contest  was  the  first  one  ever  brought  to  trial.  It  lasted 
many  weeks,  was  bitterly  contested,  and,  by  its  unusual  impor- 
tance, has  contributed  not  a  little  to  the  history  of  will  con- 
tests in  the  jurisprudence  of  the  land.  But  the  jury  disagreed 
and  a  mistrial  was  had.  The  several  contests  still  peaded. 
Boot's  standing  ready  for  hearing. 

The  stipulation  of  April  29,  1893,  to  try  it  again  in  July, 
and  not  to  continue  it  beyond  that  time,  unless  for  causes  aris- 
ing after  date  of  the  stipulation,  warranted  the  general  belief 
by  all  interested  that  Boot  would  again  try  to  establish  that 
the  will  was  a  forgery,  or  had  been  revoked  by  other  wills. 
And,  in  the  absence  of  any  express  notification  by  their  Mon- 
tana counsel,  that  any  other  course  would  be  pursued,  appel- 
lants are  not  now  to  be  blamed  for  having  expected  their  suit 
to  lie  dormant  until  forever  finally  killed  or  reanimated  by  the 
determination  of  the  Boot-Cummings  contest. 

But  in  June,  1893,  afiairs  changed  somewhat. 

Mr.  Toole  and  Mr.  Clayberg  then  withdrew  as  counsel  for 
these  two  contestants,  giving  as  a  reason  therefor,  that  appel- 
lants had  sold  out  their  interests  in  the  estate  of  decedent  to 
one  Erwin  Davis,  another  relative,  who  was  unfriendly  to  Mr. 
Boot.  The  professional  allegiance  of  counsel  named  was  ex- 
pressly due  to  Boot  if  his  interests  conflicted  with  these  or 
other  contestants.  Mr.  Toole's  letters  to  Mr.  Keogh  were 
direct  and  plain  withdrawals  as  counsel,  based  upon  the  posi- 
tive assumption  of  the  fact  as  true  that  these  appellants  had 
sold  their  interests  to  Erwin  Davis.  And  it  must  be  said  that 
these  same  letters  of  Mr.  Toole  advised  Mr.  Keogh  of  tbe 
necessity  of  having  some  one  on  hand  at  the  trial,  which  was 
set  for  July  24th  (or  26th  as  Mr.  Toole,  by  mistake,  put  it). 
But  the  most  important  fact  must  not  be  lost  sight  of,  that 
there  was  not  the  slightest  intimation  given  in  the  Toole  let- 
ters, or  in  any  other  way,  at  any  time,  to  appellants,  that  the 
Boot-Cummings  contests  would  not  be  tried  upon  the  24th  of 
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July,  but  that  appellants'  contest  would  then  be  called  and 
pushed  to  judgment,  regardless  of  what  course  might  be  taken 
in  the  Boot  matter.  Mr.  Toole  certainly  did  not  then  know 
of  any  such  probable  postponement  and  plan,  but,  unless  he  did, 
it  is  unreasonable  to  say  that  Keogh  who  relied  on  Mr.  Toole, 
ought  to  have  been  on  his  guard  against  such  a  highly  improb- 
able move.  True,  prudence  and  cautious  regard  of  his  clients' 
interests  ought  to  have  prompted  Mr.  Keogh  to  come  to  Mon- 
tana at  once  upon  the  receipt  of  notice  of  Mr.  Toole's  with- 
drawal as  counsel;  but  his  failure  to  do  so,  although  a 
dangerous  omission  of  strict  vigilance,  cannot  be  attributed  to 
any  gross  neglect.  What  did  he  do?  He  sought  to  hold  on 
to  the  valued  services  of  Mr.  Toole  by  assuring  him  that  there 
was  no  change  in  the  status  of  his  clients  toward  the  will  or 
Root  and  Cummings  by  any  sale  to  Erwin  Davis.  But  Mr. 
Toole  refused  to  act  He  next  telegraphed  to  Messrs.  Corbett 
&  Wellcome  of  Butte  and  asked  them  to  act  in  appellants' 
behalf.  But  they  declined.  Meanwhile  the  time  was  slipping 
by,  and  the  appellants  were  without  any  local  counsel.  At 
last  Mr.  Keogh  adopted  the  unusual  course  of  telegraphing 
directly  to  Judge  McHatton,  the  presiding  judge  of  the  court 
in  which  all  the  will  contests  were  pending,  asking  him  to 
recommend  an  attorney  to  him.  This  circumstance  of  com- 
municating with  the  judge,  afler  his  several  futile  attempts  to 
secure  counsel,  is  an  evidence  of  the  anxiety  of  Keogh  to  have 
his  clients  represented,  and  demonstrated  that  in  the  ^^skir- 
minishing^'  (as  respondents  characterize  the  telegraphic  efforts 
to  obtain  counsel),  appellants  were  determined  to  secure  a 
reputable  attorney  to  protect  their  matters.  Judge  McHatton 
recommended  Mr.  Cotter  to  them.  Mr.  Cotter  was  then  try-- 
ing  an  important  mining  case  before  Judge  McHatton,  but  was 
retained  by  Keogh  on  July  17th,  just  one  week  before  the  day 
set  for  the  Boot-Cummings  and  appellants'  contests.  It  was 
utterly  impossible  for  Mr.  Cotter  to  familiarize  himself  with 
the  appellants'  claims  and  the  testimony  necessary  to  support 
them.  He  was  kept  in  court  attending  the  mining  suit  until 
the  evening  of  July  23d,  but,  under  favorable  conditions,  the 
time  was  certainly  too  brief  for  any  strange  counsel  to  prepare 
&r  a  contest  of  such  importance  even  had  he  devoted  all  his 
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time  to  doing  so  from  the  moment  of  hb  employment.  His 
afB<lavit  frankly  states  that  he  relied  upon  the  Boot  oontert 
coming  on  for  trial  first.  It  had  been  tried  first  before,  it  was 
stipulated  for  trial  again,  it  preceded  the  ap]>ellants  in  reg- 
ular order,  and  there  was  absolutely  nothing  to  justify  him  in 
the  belief  that  it  would  be  continued. 

Upon  July  24thy  when  the  hour  of  trial  arrived,  however, 
the  stipulation  for  a  continuance  of  the  Boot-Cummings  case 
was  filed,  and  the  agreement  made  to  separate  it  '^  from  any  other 
contests  of  auy  other  parties  against  the  probate  of  said  will.'' 
This  stipulation  summarily  disposed  of  the  trial  of  tlie  main 
case  on  thai  day.  Its  former  dependent,  the  Slieffield-Davis 
contest  was  next  called.  Mr.  Cotter  could  do  notliiiig  except 
b^  a  coutinuanoe.  This  he  did  by  affidavit,  more  fully  set 
forth  in  the  statement  of  facts.  His  clients  were  in  Massadio- 
setts  and  New  York,  their  only  Montana  counsel  familiar  with 
their  rights  had  withdrawn  some  five  weeks  before,  their  New 
York  attorneys  were  not  present,  he  had  no  testimony  on  hand 
and  knew  not  where  to  get  it  or  who  were  his  witnesses — indeed, 
surprised  and  routed  by  the  unexpected  move  of  the  pro}x>neot 
and  Root,  he  suddenly  found  himself  the  sole,  unaided,  unpre- 
pared and  unadvised  counsel  for  two  clients,  a  nephew  and 
niece  of  the  deoedent,  nearly  three  thousand  miles  away,  yet 
contending  for  years  past  that  they  were  justly  entitled  to  an 
eleventh  interest  in  the  princely  fortune  of  their  dead  uncle. 

The  court,  on  July  26th,  denied  the  motion  for  a  post|M>ne- 
ment.  The  proponents  pressed  for  a  dismissal.  Mr.  Cotter  asked 
leave  to  dismiss  '^  without  prejudice,"  believing,  probably,  that 
such  a  dismissal  might  not  operate  to  bar  a  reinstatement  of 
the  contest  of  his  clients  (a  point  upon  which  we  express  no 
opinion  at  this  time).  But  the  proponents  objected  to  such  an 
order  and  asked  a  general  dismissal.  Thereupon  Mr.  Cotter, 
acting  presumably  in  his  belief  in  the  best  interests  of  tlie 
appellants,  withdrew  altogether  from  the  case,  whereupon  it 
was  at  once  dismissed  on  proponent's  motion. 

Thus  the  contestants  were  denied  a  hearing  on  the  merits, 
and,  so  far  as  this  contest  was  concerned,  were  wholly  out  of 
court. 

We  are  not  prepared  to  say  that  there  was  error  in  the 
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court's  refusing  the  contiouanoe.  It  may  be  that,  for  lack  of 
sufficient  knowledge  of  the  facts  in  the  case,  the  affidavit  of 
Cotter  was  defective  under  the  statute,  and  legally  insufficient. 
We  may  grant,  too,  without  intimating  our  views '  upon  the 
effect  of  the  order  applied  for,  that  the  court  properly  declined 
to  permit  a  dismissal  ^'without  prejudice/'  and  that  the  final 
order  of  general  dismissal  was  legally  granted. 

We  may  go  a  point  further  and  concede  that  appellants  were 
to  a  degree  negligent  in  permitting  Mr.  Cotter  to  be  placed  in 
the  position  he  was.  With  such  grave  interests  at  stake,  aud 
only  seven  days  to  consider  the  rights  of  his  clients,  their  duty 
was  to  have  given  him  assistance  by  the  presence  of  some  one 
who  knew  the  facts  and  history  of  the  litigation,  lest  an  unfore* 
seen  turn  might  be  taken  in  their  case,  which  would  imperil 
their  rights. 

Let  the  case  stand,  therefore,  as  if  properly  reduced  to  judg- 
ment of  dismissal  brought  about  by  the  insufficiency  of  the 
showing  in  the  affidavit  for  a  continuance  and  by  the  negli- 
gence of  the  appellants  and  their  New  York  counsel. 

Still  we  must  determine  the  additional  very  important  pointy 
whether,  under  all  the  facts  and  circumstances  presented  by  the 
motion  and  affidavit  to  open  the  default,  such  negligence  was 
excusable,  and  whether,  under  section  116  of  the  Code  of  Civil 
Procedure,  the  contestants  are  entitled  to  be  relieved  of  the 
judgment  and  default  entered  against  them  by  the  district 
court. 

Several  stubborn  facts  are  prominent  throughout  the  record. 
The  appellants  are  the  undisputed  heirs  at  law  of  the  decedent, 
and,  unless  cut  off  by  will,  are  justly  entitled  to  share  in  his 
estate.  They  were  prompt  in  filing  a  contest  as  to  the  valid- 
ity of  the  decedent's  will.  They  were  diligent  in  securing  the 
services  of  counsel  in  New  York.  They  were  diligent  in  the 
first  instance  in  retaining  counsel  in  Montana.  Their  Mon- 
tana counsel  acted  for  them  for  years  and  until  less  than  six 
weeks  before  the  day  set  for  the  trial  of  their  contest  They 
relied  ui)on  their  retained  counsel  until  forced  to  employ  an- 
other tfttomey.  They  knew  that  Root  and  Cummings  had 
conducted  the  principal  contest  in  the  former  trial,  and  that 
it  again  stood  for  trial  before  theirs.    They  knew  that  if  the 
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Boot  case  was  tried,  in  the  light  of  past  experience,  iroeks 
would  roll  hy  before  theirs  could  be  reached,  if  it  ever  was. 
They  knew  that  Boot  could  only  share  as  an  heir  at  law  in  the 
estate  of  their  uncle  bj  overthrowing  the  will.  They  knew 
that  Boot's  contest  was  set  for  July  24th.  They  knew  that  if 
the  will  was  good  as  against  Boot  it  should  be  as  agains'  them, 
while,  if  the  intestacy  of  their  uncle  was  established  by  Boot, 
they  stood  in  the  same  line  of  succession  with  him  and  their 
other  cousins.  All  these  matters  were  naturally  relied  upon, 
and  are  now  important  elements  in  impelling  the  court  to  the 
conclusion  to  be  reached. 

But,  above  all,  these  appellants  did  not  know,  and  are  not 
blameworthy  for  not  knowing,  that  Boot  would  stipulate  with 
proponents  to  continue  his  contest  and  expressly  keep  it  dis- 
tinct from  theirs.  The  entire  former  conduct  of  the  Boot- 
Cummings  contest  precluded  any  reasonable  supposition  on 
these  contestants'  part  of  any  such  continuance  and  stipulation. 
It  was  scarcely  credible  after  such  a  prolonged  litigation  and 
an  express  agreement  not  to  continue  a  second  trial  beyond  a 
certain  time,  and  after  such  a  necessarily  hostile  attitude  had 
been  assumed  by  Boot  to  the  proponents  of  the  will,  that  Boot 
and  Cummings  would,  as  late  as  the  very  morning  of  the  day 
of  the  trial,  and  without  an  intimation  to  these  contestants, 
suddenly  adopt  so  unforeseen  a  position,  and,  by  doing  so,  force 
appellants  into  the  desperate  choice  of  proceeding  without  tes- 
timony or  suffering  a  default. 

It  may  be  that  such  conduct  on  Boot's  part,  in  so  far  as  it 
affected  him  only,  was  a  matter  purely  between  him  and  pro- 
ponents, but  it  certainly  was  none  the  less  a  great  surprise  to 
these  contestants,  who  were  injured  by  it,  and,  when  considered 
in  the  light  of  the  fact  that  by  no  possible  effort  could  the  ap- 
pellants have  prepared  for  trial  aftar  Mr.  Cotter  was  retained, 
the  situation  appeals  with  much  force  to  the  disci-etion  of  a 
court  to  restore  these  contestants  to  a  position  where  they  can 
be  heard  upon  their  objections  to  the  probate  of  the  will. 

The  letter  of  Mr.  Corbett  of  April,  1892,  not  only  advised 
Mr.  Keogh  that  under  our  practice  ample  time  would  be  given 
to  frame  the  pleadings  in  the  several  contests,  but  also  com« 
munioated  to  Keogh  the  statements  of  Mr.  Forbis,  of  counsel 
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for  proponent,  made  to  Mr.  Corbett,  that  ^'  they  have  no  in- 
tention of  forcing  trial  on  the  Sheffield-Davis  objections  at  any 
earlier  date  than  npon  Boot  and  Cummings  objections,  and 
Mr.  James  W.  Forbis  stated  to  me  that  the  demurrer  being 
disposed  of  should  stand  continued  for  hearing  subject  to  the 
same  con  ^itions  as  the  Boot  and  Cummings  objections.''  This 
letter  strongly  corroborates  the  evident  and  the  well-justified 
reliance  of  these  appellants  upon  the  disposition  of  the  Boot 
contest  ahead  of  theirs. 

Of  course,  as  events  turned  out,  these  contestants  were  fool- 
ish to  rely  upon  all  the  matters  they  did,  but,  unless  nearly 
every  reasonable  hypothesis  in  explanation  of  their  conduct, 
other  than  a  most  unnatural  indifference,  is  to  be  excluded, 
onder  the  showing  made  to  open  the  default,  it  is  well  nigh 
impossible  to  believe  that  the  ends  of  justice  will  be  furthered 
by  barring  them  of  their  day  in  court.  We  say  *^  barring 
them,''  without  meaning  to  hold  that  a  judgment  of  dismissal 
would  necessarily  preclude  a  contestant  from  coming  in  under 
section  30  of  the  Probate  Practice  Act,  and  instituting  a  con- 
test within  a  year  after  a  will  may  have  been  probated.  But 
the  possible  rights  of  the  api^ellants  under  such  conditions  not 
being  involved  herein,  and  not  having  been  argued  to  this 
court,  we  find  it  unnecessary  to  decide  the  point  suggested. 

The  proponent  cannot  complain  of  any  injustice  to  him, 
because  he  was  a  party  to  the  stipulation  with  Boot  of  July 
24th,  which  operated  to  the  surprise  of  the  contestants.  More- 
over, the  court  may  prescribe  that  by  reason  of  the  negligence 
shown,  as  a  condition  for  relief,  contestants — ^appellants — shall 
pay  the  necessary  court  costs  to  which  proponent  was  put  in 
preparing  for  trial  on  July  24,  1893. 

Some  stress  is  laid  by  respondents  npon  the  alleged  sale  of 
contestants'  interests  to  Erwin  Davis,  and  it  is  argued  that 
because  there  was  such  a  sale  the  appellants  cannot  justly 
claim  surprise  or  excusable  neglect.  But  as  they  stand  toward 
the  court,  rather  than  as  toward  one  another,  we  find  suffi- 
cient excuse  for  their  neglect  throughout  the  whole  reconl 
to  entitle  them  to  the  relief  asked,  without  assuming  to  de- 
cide, npon  the  affidavits  before  us,  whether  such  sale  was  or 
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was  not  a  Bubeisting  agreement  when  Mr.  Toole  withdrew  as 
their  counsel. 

Nor  do  we  attach  particular  significance  to  the  appellants' 
fiiilure  to  pay  any  share  of  the  contestants'  costs  in  the  £oot- 
Cummings  matter.  The  proponents  cannot  object  to  that,  for 
it  in  no  way  hurt  them,  unless  it  otherwise  tends  to  establish 
inexcusable  neglect  in  not  meeting  them  in  the  July,  1893f 
case.     This  it  does  not  do  in  a  satisfactory  manner. 

Besides,  if  appellants  have  made  a  sufficient  showing  of 
rights,  their  past  penurfousness  toward  other  contestants  is  not 
for  consideration,  and  the  courts  should  not  deter  them  from 
now  asserting  those  rights  against  those  whom  they  have  in 
no  wise  injured. 

We  find  it  unnecessary  to  discuss  the  probability  of  any 
alleged  collusive  agreement  between  Boot  and  Cummings  and 
pro|N>uent  to  continue  their  contest,  in  order  to  secure  the  dis- 
missal of  others  and  permit  the  will  to  be  probated  and  the 
Boot-Cummings  contest  to  be  withdrawn,  to  the  end  that  the 
estate  might  be  divided  between  the  legatees  named  in  said 
will  and  the  said  Boot  and  Cummings,  to  the  exclusion  of  the 
said  Sheffield  and  Davis.  We  have  eliminated  this  accusation 
of  appellants  from  our  consideration  of  the  present  appeal. 

So,  too,  do  we  refrain  from  more  than  a  passing  mention  of 
the  unwarranted  implications  of  the  counsel  for  appellants  in 
the  language  of  his  briefs  upon  the  ruling  of  the  district  court, 
refusing  to  open  the  default.  The  i)erhaps  vital  importance  of 
this  decision  to  his  clients  has  doubtless  led  counsel  into  a  some- 
what intemperate  use  of  words,  which  scarcely  comports  with 
his  honorable  position  at  the  bar  of  this  court. 

We  base  our  opinion  upon  the  ground  that  when  these 
appellants,  by  their  counsel,  Mr.  Cotter,  went  into  oonrt  on 
July  24,  1893,  the  Boot-Cummings  contest  stood  for  trial 
ahead  of  theirs,  and  that  when  it  was  continued,  and  the  ap|)el- 
lauts'  contest  was  peremptorily  called,  they  were  surprised  and 
their  negligence  in  not  being  ready  to  proceed,  and  in  suffering 
a  default,  considering  all  the  facts  and  circumstances,  was 
excusable. 

It  follows  that  the  discretion  of  the  court  in  refusing  the 
relief  finally  and  justly  asked  was  so  unwisely  exercised  that^ 
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in  fartheranoe  of  jastioe,  a  reversal  of  the  case  must  be  ordered. 
It  is  therefore  ordered  that  the  cause  be  remanded  to  the 
district  court  of  Silver  Bow  county,  with  directions  that  upon 
payment  within  thirty  days  into  that  court  by  tlie  appellants 
of  all  reasonable  and  legally  taxable  court  costs  of  the  respond- 
ents in  preparing  for  trial  on  July  24,  1893,  the  judgment  of 
the  district  court,  and  the  order  denying  the  motion  to  set  aside 
the  same,  be  reversed,  and  the  contest  of  the  appellants  be 
restored  for  trial  or  other  proper  disposition  by  that  court. 

lieversecL 

Db  Witt^  J.^  concurs.    Fehbebton,  C.  J.,  dissents. 


BBOWNFIELD,  Respondent,  «.  BIER,  et  ai..,  Appel- 
lants. 

[Babmitted  Febraary  12. 1896.    Deoided  February  26, 1896.] 

Xnm  AXD  MmxNO— Exemption  of  lod$  cr  win  from  jUaeer  ffrafU,^A.  lode  or 
TeAn  eiemptod  from  a  placer  grant»  within  the  meaning  of  section  2888  of  the 
Beviied  Btatatea  of  the  Uniied  States,  if  it  was  known  to  exist  at  the  time  of 
the  application  for  a  placer  patent,  mast  at  least  be  of  such  extent  and  ralne 
as  to  Justify  exploration,  in  expectation  of  finding  ore  sniBdently  Talnable  to 
work.  To  meet  the  designation  of  "known"  yems  or  lodes  they  must  be 
clearly  ascertained,  and  be  of  such  extent  as  to  render  the  land  more  Yaloable 
on  that  account,  and  justify  their  exploitation.  (Shreoe  t.  Copper  Bell  Min. 
Oo„  11  Mont.  809,  cited;.  Weibold  y.  DavU,  7  Mont.  107.  distinguished.) 
i—HjtfdmerU^Finding  upon  conjlict  vf  testimony,— la  ejectment  by  a  placer- 
mine  claimant  against  a  quarta-lode  claimant  the  defendant  introduced  eyf- 
dence  tending  to  show  that  when  the  application  was  made  for  the  plaoer 
patent  the  lode  claim  wss  known  to  exist;  tliat  the  patentees,  in  running  a 
ditch  across  the  ground,  cut  through  the  surface  to  some  depth,  and  that  the 
flow  of  water  exposed  the  vein  to  view;  that  they  had  located  and  named  the 
Tein,  and  subsequently  sold  it,  and  that  it  had  been  worked  by  the  purchaser, 
who  took  out  some  ore  therefrom,  and  this  was  long  before  the  placer  appli- 
cation. There  was  testimony  of  several  witnesses  for  the  plaintiff,  that  prior 
to  the  application  for  the  placer  patent  they  had  been  oyer  tlie  ground  many 
times,  where  the  yein  was  alleged  to  exist,  and  that  they  did  not  know  of  any 
yein  on  that  ground  which  would  Justify  working  as  a  quartz  mine.  And  one 
of  the  applicants  for  the  plaoer  patent,  who  was  also  one  of  the  locators  of 
the  lode  mining  chum,  testified  tliat  they  did  no  work  on  the  latter  claim  for 
the  reason  it  wss  considered  worthless,  and  the  location  was  abandoned.  He 
farther  testified  that  there  was  no  indication  of  a  quarts  lead  on  the  ground, 
more  than  was  brought  to  yiew  by  the  ditch,  and  this  was  not  sufficient  to 
Justify  deyelopment  and  exploitation  as  a  quartz  claim.  Beldf  That  a  linding^ 
upon  the  conflict  of  testimony  as  aboye  set  forth,  that  there  was  not,  at  the 
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tfine  of  the  ftppllesifon  for  Hhb  placer  patent,  fnoh  ft  Tein  Imown  to  ezSit  u 
would  exempt  it  from  ft  plioer  grant,  would  not  be  distarbed. 

Sams — Compeienoy  of  eou<0nc0.— Testimony  thftt  at  the  time  of  the  ftpplicfttion  for 
ft  plaoer  patent  the  ground  wta  more  Talutble  le  ft  placer  mine  than  as  ft 
quarts-lode  mine,  la  competent,  aa  tending  in  some  degree  to  prove  that  the 
lode  or  vein  was  not  such  a  one  aa  to  exempt  it  from  the  placer  grant. 

Baxs— Xooatton  notice — Validity  of,—L  loofttion  notice  of  ft  mining  claim,  not 
yerified  aa  required  by  law,  is  defectiye  and  invalid.  {(yDowneU  t.  ^Zeim,  8 
Mont.  248;  9  Mont.  452;  Jdetoa^Y.  PrescoU,  10  Mont.  288,  cited.) 

XTiDBNCS— ConJIicC  in—Ifeu)  ti-ioL^Ythen  there  is  a  substantial  conflict  in  lihe 
eridence,  and  that  conflict  has  been  resolved  by  the  court  below,  and  ft  motion 
for  a  new  trial  denied,  this  court  will  not  disturb  the  result. 

Bim— AEcHcsion  of-^Iifonprfyudicial  error. — The  exclusion  of  evidence  can  opa^ 
ftte  no  injury  to  the  party  offering  it,  where  other  testimony  is  freely  admitted 
competent  to  estftblish  all  ihftt  waft  sought  to  be  proved  by  the  evidenoft 
excluded* 

Appeal  from  Seocmd  Judicial  Didriet,  Silver  Bow  County. 

Ejectment.  Judgment  was  rendered  for  the  plaintiff  fay 
MgELa.ttok,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
This  is  an  action  in  the  nature  of  ejectment.  The  complaint 
alleges  the  plaintiff's  seisure  in  fee  and  right  of  possession  to 
lots  6  and  6,  block  6,  in  the  Noyes  and  Upton  addition  to  the 
city  of  Butte.  It  alleges  ouster  by  the  defendants,  and  dam- 
agesy  and  demands  possession  and  damageSt  The  defendant 
Bier  is  the  tenant  of  the  defendant  Hennessy.  The  contro* 
yersy  is  between  a  placer  mine  claimant  and  a  quartz  lode 
claimant,  the  plaintiff  being  the  former,  and  the  defendants 
the  latter.  The  plaintifi's  title  is  by  mesne  conveyance  from 
John  Noyes,  David  N.  Upton,  and  David  Mieklejohn,  who 
obtained  from  the  United  States  a  placer  patent  for  the  land 
in  controversy  on  May  16, 1881,  which  patent  was  issued  puiv 
suant  to  an  application  made  April  9,  1880. 

Defendant  Hennessy  located  the  ground  as  the  Aagosta 
quarts  lode  mining  claim  on  February  13,  1888.  Upon  the 
trial  the  contention  of  the  defendants  was  that,  when  the  plain- 
tifi^s  predecessors  made  application  for  their  placer  patent,  the 
vein  of  the  Augusta  lode  claim  was  known  to  exist,  and  hence 
was,  by  the  United  States  statutes,  and  by  the  placer  patent 
itself,  excepted  from  the  grant  of  that  patent.  This  conten- 
tion was  controverted  by  the  plaintiC    Evidence  was  intro- 
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daoed  by  the  defendants  tending  to  she  v  that  the  alleged  vein, 
which  they  claim,  was  known  to  exist  at  the  time  of  the  placer 
application.  On  the  otiier  hand,  plaintiff  introduced  testis 
monj  tending  to  show  that  the  said  alleged  vein  was  not 
known  to  exist  at  the  time  of  the  application  for  the  placer 
patent  The  case  was  tried  to  the  court  without  a  jury.  The 
contention  above  described  was  the  main  controversy  in  the 
case,  and  upon  that  issue  the  court,  by  its  judgment  in  favor 
of  plaintiff,  found  against  the  defendants.  The  defendants 
moved  for  a  new  trial,  which  motion  was  denied,  and  they 
now  appeal  from  that  order  and  from  the  judgment.  The 
principal  assignment  of  error  on  the  motion  for  new  trial  was 
that  the  evidence  did  not  sustain  the  finding  of  the  court  that 
the  allied  vein  was  not  known  to  exist  at  the  time  of  the  ap- 
plication for  the  placer  patent.  There  are  some  other  alleged 
errors,  which  are  also  discussed  in  the  opinion  below. 

Shropshire  &  Burleigh^  for  Appellants. 

The  location  notice  of  the  Bettina  claim  was  admissible  in 
evidence  to  show  the  existence  of  a  lode  or  vein,  and  the  court 
erred  in  excluding  it.  {Mantle  v.  Noyes,  6  Mont.  274.)  If 
the  vein  was  known  generally  to  exist  before  the  application 
for  the  placer  patent,  it  was  sufficient  {Reynolds  v.  Iron  dc 
Co.,  116  U.  8.  687.)  And  the  placer  patentees  knowing  that 
this  vein  existed  prior  to  the  date  of  their  application,  and  not 
including  the  same  in  their  application,  they  are  deemed  to 
have  declared  that  they  had  no  right  to  it  {Noyes  v.  Mantle^ 
127  U.  8.  348.) 

John  W.  OMer,  for  Respondent 

The  defendant  had  not  located  the  lode  claim  in  accordance 
with  law  and,  therefore  the  location  was  invalid.  (U.  8.  Rev. 
Btats.,  §  2324;  (/Donndl  v.  Olenny  8  Mont  248;  North  Noon^ 
day  Oo.  v.  Orisni  Co.,  9  Morr.  M.  Bep.  629,  641.)  The  loca- 
tion notice  was  not  verified  as  required  by  law  (Comp.  8tat8., 
S  1477;  McBumey  v.  Berry,  6  Mont  300);  and  was  not  ad- 
missible for  the  purpose  of  showing  the  existence  of  a  lode  or 
vein,  and  the  court  did  not  err  in  rejecting  it  It  does  not 
fall  within  the  principle  laid  down  in  Manile  y.  Noyes,  supr(u 
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It  is  not  enough  that  there  were  surface  indications  of  a  lode 
or  vein,  but  the  land  must  have  been  more  valuable  on  tlial 
account.  {Untied  Staies  v.  Iron  Silver  Min.  Co.^  128  U.  SL 
673;  Ir<m  SUver  Co.  v.  Mining  Co.,  143  U.  8.  428;  Davis  v. 
Wiebold,  139  U.  8.  507.)  The  weight  of  the  evidence  negatives 
the  existence  of  a  known  lode  prior  to  the  application  for  a 
placer  patent;  at  least,  there  is  a  substantial  conflict,  and  the 
findings  of  the  lower  court  should  not  be  disturbed.  (Hayne  on 
New  Trial  and  Appeal,  §  97;  Lincoln  v.  Rodgers^  1  Mont  217; 
Beck  V.  Beokj  6  Mont.  285;  Ouiuvin  v.  VcdiUm,  7  Mont.  584; 
Landsman  v.  Thompson^  9  Mont.  182,  189;i  Kilby  v.  Baker ^  9 
Mont.  398.)  If  the  ore  taken  from  the  so-called  Bettina  by 
Anderson  and  others  was  valuable  it  is  improbable  that  the 
owners  of  it  would  have  allowed  it  to  lay  U|>on  the  dump  for 
a  period  of  about  three  years  without  working  or  reducing  it. 
The  inherent  improbability  of  a  statement  may  deny  to  it  all 
claims  to  belief.  (Hayne  on  New  Trial  and  Appeal,  §  288; 
Mattock  V.  Qoughnoi\  11  Mont  273;  Landsman  y.  Thompson, 
supra.) 

De  Witt,  J. — It  is  quite  true  that  there  was  some  appar- 
ently rather  substantial  testimony,  introduced  on  the  part  of 
the  defendants,  tending  to  show  that,  when  the  application  was 
made  for  the  placer  patent,  the  vein  of  the  Augusta  lode  claim 
was  known  to  exist.  They  introduced  evidence  showing  thai 
on  the  16th  of  April,  1875,  John  Noyes  and  David  Upton, 
who  were  two  of  the  placer  applicants,  had  located  the  alleged 
vein  as  the  Eldorado  quartz  lode  mining  claim.  They  also 
showed  that  the  said  locators  of  the  Eldorado  daim  sold 
the  same  to  one  Adam  Farrady,  the  consideration  named  in 
the  deed  being  five  hundred  dollars.  This  was  long  before  the 
placer  application.  It  was  also  shown  that  said  Farrady 
worked  said  claim  as  a  quartz  mine,  and  took  out  some  ore 
therefrom.  It  also  appeared  in  evidence  that  Fred  Anderson 
and  others,  between  1878  and  1880,  did  some  quartz  mining 
upon  the  same  ground,  and  took  out  ore  therefrom,  which  was 
worked.  As  to  the  value  of  the  ore  which  these  people  took 
out  the  testimony  is  not  quite  dear.  It  was  also  attempted  to 
be  shown  that  the  Anderson  people  relocated  this  same  ground 
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OD  February  23, 1878,  as  the  Bettina  lode  claim.  The  loca- 
tion Dotioe  of  the  Bettina  claim  was  by  the  court  excluded 
from  the  testimony,  because  there  was  no  proper  verification 
to  the  notice;  but,  notwithstanding  this  exclusion  of  that  tes- 
timony, still  the  defendants  were  allowed  to  show  that  Ander- 
son and  his  partners  did  mining  work  upon  the  ground,  and 
took  out  ore  therefrom.  It  was  also  shown  that  the  placer 
miners,  Noyes  and  Upton,  in  running  a  ditch  across  their 
ground,  cut  through  the  surface  to  some  depth,  and  that  the 
flow  of  water  exposed  the  vein  to  view.  There  was  some 
other  testimony  in  the  case  tending  to  show  that  the  vein  was 
known  to  exist  prior  to  the  application  for  the  placer  patent, 
but  we  will  not  go  farther  into  the  recital  of  that  testimony, 
for  we  are  of  opinion,  as  we  shall  hereinafter  express,  that  the 
testimony  of  plaintiff  created  a  substantial  conflict  as  to 
whether  or  not  the  vein  was  known  to  exist  at  the  time  when 
the  placer  application  was  made,  and,  when  we  use  the  word 
'^  vein,''  we  mean,  not  simply  a  streak  of  quartz  which  was 
apparent,  but,  on  the  contrary,  we  mean  to  indicate  a  quartz 
vein  in  its  legal  sense,  such  a  one  as  known  to  exist  at  the  time 
of  the  placer  patent,  can  be  held  to  be  excluded  from  such 
patent. 

Becurring  first  to  the  testimony  of  Adam  Farrady,  the 
grantee  of  Noyes  and  Upton  in  the  Eldorado  claim,  he  testi« 
fied  that  he  did  some  work  upon  the  claim,  and  took  out  some 
ore,  but  that  he  gave  it  up  and  abandoned  it  because  it  did  not 
pay  him  to  work  it,  and  there  appeared  to  be  nothing  in  it  to 
warrant  him  in  incurring  any  further  expenditures  on  his  part 
in  developing  the  said  claim  as  a  quartz  lode  mine. 

There  was  testimony  of  several  other  witnesses  that  prior 
to  the  application  for  the  placer  patent  they  had  been  over  the 
ground  many  times  where  the  vein  was  alleged  to  exist,  and 
that  they  did  not  know  of  any  vein  on  'that  ground  which 
would  justify  working  as  a  quartz  mine. 

The  important  testimony,  however,  on  behalf  of  plaintiff, 
was  that  of  David  N.  Upton.  He  was  one  of  the  applicants 
for  the  placer  patent,  and  he  was  also  one  of  the  locators  of 
the  Eldorado  quartz  lode  mining  claim.  Mr.  Upton  said:  '^We 
never  did  any  work  on  the  claim  [meaning  the  Eldorado  quartz 
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claim.]  The  reason  that  we  did  n't  was  that  we  did  n't  con- 
sider it  worth  any  thing  as  a  quartz  proposition;  we  never  did 
any  thing  with  the  claim,  just  abandoned  the  location;  I  don't 
know  whether  we  sold  it  to  Farrady;  I  don't  recollect  making 
a  deed  for  it;  there  may  be  a  deed,  but  I  don't  recollect  it." 
Mr.  Upton  says  elsewhere  in  his  testimony  that  Farrady  did 
not  pay  him  five  hundred  dollars  for  the  Eldorado  claim;  he 
could  not,  however,  successfully  deny  making  the  deed  to 
Farrady,  becanse  the  same  was  introduced  and  offered  in  evi- 
dence. 

Witness  Upton,  although  he  could  not  successfully  deny  the 
making  of  the  deed,  contended  throughout  his  whole  examina- 
tion that  the '' quartz  proposition,"  as  he  calls  it,  was  not 
worth  any  thing,  and  for  that  reason  he  and  his  partners  gave 
it  up.  He  says  further;  *'  There  was  no  quartz  lead  known  to 
exist  in  this  placer  claim  prior  to  our  application  in  1880,  tliat 
I  know  of,  except  this  one  that  we  located."  This  witness 
testified  that  the  ground  was  more  valuable  for  placer  than  it 
was  for  quartz.  Aa  to  the  work  which  Anderson  and  his 
partners  did  on  the  claim,  the  witness  Upton  testified  that  he 
was  living  right  by  the  ground  for  many  years;  he  says: 
'' Anderson  and  that  outfit  did  not  take  out  a  pound  of  ore,  to 
my  knowledge,  during  1878  and  1879;  I  was  working  right  in 
that  vicinity,  on  the  same  lot  where  I  am  now,  since  1866.  I 
passed  back  and  forth  on  this  ground  every  day  while  we  were 
working  the  placers.  As  to  the  Eldorado  claim,  the  reason  we 
did  not  represent  it  was  that  we  considered  it  valueless  for 
a  quartz  claim.  We  never  did  any  work  on  it  to  my  knowl- 
edge." 

There  were  the ""  following  questions  and  answers  between 
this  witness  and  the  court: 

''Q.  Let  me  ask  you  one  question,  Mr.  Upton.  At  the 
time  you  made  this  location  of  the  so-called  Eldorado,  and  up 
till  1888,  was  this  vein,  or  supposed  vein,  upon  which  you 
made  the  location,  at  any  time,  in  your  judgment  as  a  miner, 
of  sufficient  value  to  justify  exploitation  or  development? 
A.  No,  sir;  it  was  not. 

^'Q.  I  understand  you  to  say  that  was  a  reason  why  yon 
did  not  hold  it  ?    A.  Yes,  sir;  there  was  no  indication  of  a 
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quartz  lead  on  the  ground  that  I  know  of^  any  thing  more 
than  this  place  in  the  ditch. 

^  Q.  You  thought  that  what  you  found  there  was  not  suf- 
ficient to  justify  development  and  exploitation  as  a  quarts 
claim?    A.  Yes,  sir." 

It  does  not  appear  to  be  necessary  to  quote  the  evidence 
further.  Between  the  defendants'  and  the  plaintiff's  testimony 
there  was  a  conflict,  as  above  detailed,  upon  which  conflict  the 
court  found  in  favor  of  the  plaintiff.  The  question  of  law, 
however,  is  whether  the  testimony  of  plaintifl:'  did  in  fact  raise 
a  substantial  conflict,  that  is  to  say,  whether  the  evidence  of 
plaintifl*  was,  not  simply  that  a  vein  did  not  exist,  but  whether 
plaintiff  showed  that  there  did  not  exist  a  vein  of  quartz  in 
l^al  contemplation,  that  is,  such  a  vein  as  would  be  excluded 
from  the  placer  patent. 

The  question  of  '^a  vein  known  to  exist  at  the  time  of  an 
application  for  a  patent''  for  the  ground,  under  placer  and 
townsite  laws,  has  engaged  the  attention  of  the  United  States 
supreme  court  mauy  times  within  the  last  few  years,  and  in 
one  case  resulted  in  an  earnest  dissension  in  that  distinguished 
tribunal.  {Iron  Silver  Co.  v.  Mike  efa.  Co.,  143  U.  S.  394.) 
But  in  that  case  the  contention  within  the  court  seems  to  us  to 
have  been  more  upon  the  question  of  facts  in  that  particular 
case,  than  upon  a  view  of  the  law.  We  therefore  feel  that,  as 
to  the  law,  we  may,  with  propriety,  quote  from  both  the  pre- 
vailing and  dissenting  opinions  in  the  case.  As  to  what  a 
vein  is,  we  undertook,  in  the  case  of  Shreve  v.  Copper  Bell  Min. 
Co.,  11  Mont.  309,  to  state  what  we  believed  was  the  opinion 
of  the  United  States  supreme  court  upon  that  subject.  We 
said,  quoting  from  the  syllabus  of  that  case,  which  states  the 
conclusion  correctly,  as  follows:  ''It  is  not  essential  to  the 
validity  of  the  location  of  a  mining  claim  that  the  discoverer 
should  have  found,  prior  to  his  location  thereof,  that  the  lode 
contained  mineral  deposits  of  suflBcient  value  to  justify  work 
to  extract  them;  but  the  spirit  of  the  statutes  is  satisfied  by 
the  discovery  of  mineral  deposits  of  such  value  as  to  at  least 
justify  the  exploration  of  the  lode  in  expectation  of  finding  ore 
sufficiently  valuable  to  work.  (Davie  y.  Wiebold,  7  Mont. 
107,  reviewed  and  distinguished.)" 
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This  vieW|  we  believe^  was  in  aooord  with  the  decisions 
of  the  Uoited  States  sapreme  court  rendered  prior  to  our  de- 
cision in  the  Copper  Bell  case  (Deoember  14,  1891),  and  also 
with  the  utterances  of  that  court  since  that  date. 

We  quote  as  follows  from  the  case  of  United  SUUea  y.  Iron 
IXver  Min.  Co.,  128  U.  S.  683:  '<It  appears  very  clearly  from 
the  evidence  that  no  lodes  or  veins  were  discovered  by  the 
excavations  of  Sawyer  in  his  prospecting  work,  and  that  his 
lode  locations  were  made  upon  an  erroneous  opinion,  and  not 
npon  knowledge,  that  lodes  bearing  metal  were  disclosed  by 
them.  It  is  not  enough  that  there  may  have  been  some  indi- 
cations, by  outcroppings  on  the  surface,  of  the  existence  of 
lodes  or  veins  of  rock  in  place  bearing  gold  or  silver  or  other 
metal,  to  justify  their  designation  as  'known'  veins  or  lodes. 
To  meet  that  designation  the  veins  or  lodes  must  be  clearly 
ascertained,  and  be  of  such  extent  as  to  render  the  land  more 
valuable  on  that  account,  and  justify  their  exploitation.  Al- 
though pits  and  shafts  had  been  sunk  in  various  places,  and, 
what  are  termed  in  mining,  crosscuts  had  been  run,  only  loose 
gold  and  small  nuggets  had  been  found,  mingled  with  earth, 
sand,  and  gravel.  Lodes  and  veins  of  quartz  or  other  rock  in 
place  bearing  gold  or  silver  or  other  metal  were  not  disclosed 
when  the  application  for  the  patents  was  made.  The  subse- 
quent discovery  of  lodes  u{)on  the  ground,  and  their  successful 
working,  does  not  affect  the  good  faith  of  the  application. 
That  must  be  determined  by  what  was  known  to  exist  at  the 
time.  It  is  not,  therefore,  a  fault  to  be  charged  upon  Sawyer 
that  he  abandoned  his  original  lode  locations  after  he  bad  dis- 
covered that  they  were  worthless,  in  order  to  make  locations 
of  placer  claims.'^ 

In  Lon  Silver  Min.  Cb.  v.  CamjAdl,  135  IT.  S.  287,  the 
court,  speaking  of  a  placer  patent,  said:  ''There  is  excepted 
from  that  grant  any  lode  existing  and  known  at  the  time  appli- 
cation was  made  for  his  patent.  Whether  such  a  lode  did 
exist,  and  whether  it  was  known  to  him,  is  a  question  which 
he  has  a  right  to  have  tried  by  a  court  of  justice,  and  from 
which  he  cannot  be  excluded  by  the  subsequent  action  of  the 

officers  of  the  land  department But,  in  the  present  case, 

two  facts  requiring  judgment,  discretion,  knowledge  of  the  law, 
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and  the  balancing  of  testimony,  are  essential  to  the  exercise  of 
the  right  to  grant  the  property  to  some  other  party.  One  of 
these,  the  existence  of  saoh  a  vein,  is  a  question  often  of  great 
conflict  of  evidence,  requiring  the  weighing  of  testimony.  The 
other,  the  most  important  of  all,  the  most  difficult  to  decide, 
the  least  likely  to  be  decirled  correctly  by  ex  parte  testimony 
or  in  ex  parte  proceedings,  is  the  question  whether,  if  such 
mine  existed,  it  was  known  to  the  party  who  applied  for 
the  patent  at  the  time  application  was  made.  And  while  we 
are  not  yet  prepared  to  say  at  this  time  that  tiie  land  officers 
cannot,  on  a  prima  fade  case,  decide  the  right  of  the  appli- 
cant to  such  vein  and  give  him  a  patent  for  it,  we  are  satisfied 
that  in  any  conflict  between  the  title  conferred  by  two  patents, 
whether  it  be  in  law  or  iu  equity,  the  holder  of  the  title  under 
the  elder  patent  has  a  right  to  require  that  the  existence  of  the 
lode,  and  the  knowledge  of  its  existence  on  the  part  of  the 
grantee  of  the  elder  patent,  should  be  established.'' 

As  to  the  case  of  Davis  v.  Weiboldy  139  U.  8.  507,  we  very 
fully  expressed  our  views  in  Shreve  v.  Copper  Bell  Min,  Cb., 
11  Mont.  309,  cited,  and  need  not  now  reiterate  them. 

The  Iron  Silver  Co,  v.  Mike  etc.  Co.^  143  U.  S.  394,  came  into 
the  United  States  supreme  court  later  (February  29, 1892),  and, 
for  the  reason  which  we  have  suggested  above,  we  feel  at  liberty 
to  quote  from  both  opinions  in  that  case.  We  extract  the  fol- 
lowing from  the  majority  opinion:  ^^The  second  matter  is  this: 
Was  there  a  known  vein  at  the  time  of  the  application  for  a 
patent,  within  the  meaning  of  section  2333?  It  was  not  then 
a  located  vein  or  lode,  and  the  case  was  evidently  tried  by  the 
plaiutiff  upon  the  theory  that  uuless  it  was  a  located  vein  it 
was  not  a  known  vein,  but  that,  as  we  have  seen,  is  not  a  cor- 
rect interpretation  of  the  statute.  It  is  enough  that  it  be 
known,  and  in  this  respect,  to  come  within  the  intent  of  the 
statute,  it  must  either  have  been  known  to  the  applicant  for 
the  placer  patent,  or  known  to  the  community  generally,  or 
else  disclosed  by  workings  and  obvious  to  any  one  making  a 
reasonable  and  fair  inspection  of  the  premises  for  the  purpose 
of  obtaining  title  from  t lie  government,  •  •  •  •  Another  ques- 
tion is,  whether  this  was  such  a  vein-bearing  gold,  silver,  cin- 
nabar, lead,  or  other  valuable  deposit  as  that  a  discoverer  could 
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obtain  title  thereto  nnder  sections  2320  and  2326.     It  is  un- 
doubtedly true,  that  not  every  crevice  in  the  rocks^  nor  eveiy 
outcropping  on  the  surface,  which  suggests  the  possibility  of 
mineral,  or  which  may,  on  subsequent  exploration,  be  found 
to  develop  ore  of  great  value,  can  be  adjudged  a  known  vein 
or  lode  within  the  meaning  of  the  statute.    As  said  by  this 
court  in  the  case  of  VhUed  Staiei  v.  Iron  Silver  Min.  Cb.,  128 
U.  S.  673,  683:  'It  is  not  enough  that  there  may  have  been 
some  indications,  by  outcroppings  on  the  surface,  of  the  exist- 
ence of  lodes  or  veins  of  rock  in  place  bearing  gold,  or  silver, 
or  other  metal,  to  justify  their  designation  as ''  known"  veins  or 
lodes.    To  meet  that  designation,  the  veins  or  lodes  must  be 
clearly  ascertained,  and  be  of  such  extent  as  to  render  the  land 
more  valuable  on  that  account,  and  justify  their  exploitati<»i. 
And  yet,  in  the  case  of  Iron  Silver  Min.  Cb.  v.  Cheeemanj  116 
IT.  S.  529,  636,  this  court  sustained  an  instruction  as  to  what 
constitutes  a  lode  or  vein,  given  in  these  words:  'To  determine 
whether  a  lode  or  vein  exists  it  is  necessary  to  define  those 
terms;  and,  as  to  that,  it  is  enough  to  say  that  a  lode  or 
vein  is  a  body  of  mineral  or  mineral-bearing  rock,  wilhin 
defined  boundaries  in  the  general   mass  of  the  mountain. 
In  this  definition  the  elements  are  the  body  of  mineral  or 
mineral-bearing  rock  and  the  boundaries;  with  either  of  these 
things  well  established,  very  slight  evidence  may  be  accepted 
as  to  the  existence  of  the  other.     A  body  of  mineral  or  min- 
eral-bearing rock  in  the  general  mass  of  the  mountain,  so 
far  as  it  may  continue  unbroken  and  without  interruption, 
may  be  r^arded  as  a  lode,  whatever  the  boundaries  may  be. 
In  the  existence  of  such  a  body,  and  to  the  extent  of  it,  bound- 
aries  are  implied.    On  the  other  hand,  with   well-defined 
boundaries,  very  slight  evidence  of  ore  within  such  boundaries 
will  prove  the  existence  of  a  lode.    Such  boundaries  constitute 
a  fissure,  and,  if  in  such  fissure  ore  is  found,  although  at  con- 
siderable intervals  and  in  small  quantitieS|  it  is  called  a  lode 
or  vein.'    It  is,  after  all,  a  question  of  fact  for  a  jury.     It 
cannot  be  said,  as  a  matter  of  law  in  advance,  how  much  of 
gold  or  silver  must  be  found  in  a  vein  before  it  will  justify 
exploitation  and  be  properly  called  a  *  known'  vein.'' 

We  take  the  following  language  from  the  dissenting  opinions 
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''But,  as  I  shall  show  hereafter,  the  mere  indication  or  presence 
of  gold  or  silver  is  not  sufficient  to  establish  the  existence  of  a 
lode.  The  mineral  must  exist  in  such  quantities  as  to  justify 
expenditure  of  money  for  the  development  of  the  mine  and 
extraction  of  the  mineral.  It  would  create  surprise  among 
miners  to  be  told  that  if  a  trace  of  loose  gold,  such  as  is  shown 
here,  was  found  at  any  one  spot  in  a  tunnel  leading  to  a  placer 
claim,  it  would  establish  the  existence  of  a  vein  or  lode  in  the 
placer  claim,  and  form  the  basis  of  a  proceeding  to  despoil  a 
purchaser  from  the  patentee,  years  after  the  purchase,  of  a  large 
portion  of  its  mining  property.  •  •  •  •  The  presumption  in 
favor  of  its  validity  attends  the  placer  patent,  as  it  does  all 
patents  of  the  government  of  any  interest  in  the  public  lands 
which  they  purport  to  convey.  So  potential  and  efficacious^is 
such  presumption  that  it  has  been  frequently  held  by  this 
court,  that  if,  under  any  circumstances  in  the  case,  the  patent 
might  have  been  rightfully  issued,  it  will  be  presumed,  as 
against  any  collateral  attack,  that  such  circumstances  existed. 
(Smdiing  Mn.  Co.  v.  £emp,  104  U.  S.  636,  646.)  As  was 
said  by  the  circuit  court  in  the  Eureka  case,  a  patent  for  a 
mining  claim  is  ironclad  in  its  potency  against  all  mere 
speculative  inferences.  (4  Saw.  302.)  The  burden  of  proof 
therefore  rested  upon  the  defendant  to  show  affirmatively  that 
it  was  entitled,  as  against  that  patent,  to  the  possession  of  the 
lode  claim,  on  the  ground  that  the  lode  was  excepted  from  the 

patent  in  express  terms To  bring,  therefore,  a  vein  or 

lode  of  quartz  or  other  rock  in  place  bearing  precious  metals 
within  the  exceptions  of  the  statute,  and  of  course  within 
those  of  the  patent  to  the  extent  to  which  they  are  operative, 
the  vein  or  lode,  according  to  the  decisions  referred  to,  fnud 
have  been  known  to  exist  at  the  time  applieation  vhxs  made  for  the 
patent  The  applicant  could  not,  of  course,  speak  of  discoveries 
not  then  made;  necessarily,  his  knowledge  must  have  been 

limited  to  the  time  of  his  application As  stated  above 

there  can  be  no  location  of  a  lode  or  vein  until  the  discovery 
of  precious  metals  in  it  has  been  had.  And  then  it  is  not 
every  vein  or  lode  which  may  show  traces  of  gold  or  silver  that 
is  exempted  from  sale  or  patent  of  the  ground  embracing  it, 
but  those  only  which  possess  these  metals  in  such  quantity  as 
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to  enhance  the  value  of  the  land^  and  invite  the  expenditare  of 
time  and  money^for  their  development.    No  purpose  or  poliqr 
would  be  subserved  by  excepting  from  sale  and  patent  veins 
and  lodes  yielding  no  remunerative  return  for  labor  expended 
upon  them.    Such  exceptions  would  only  be  productive  of 
emliarrassment  to  the  patentee,  without  any  benefit  to  others. 
In  a  suit  brought  by  the  United  States  to  cancel  certain  placer 
claims  against  the  plaintifi*  in  this  case,  alleging,  among  other 
things,  that  the  patents  were  obtained  by  false  and  fraudulent 
representations,  that  the  land  contained  no  known  veins  or 
lodes  of  quartz  or  other  rock  in  place  bearing  gold,  or  silver,  or 
other  metals,  the  court,  speaking  of  the  evidence  in  the  case  as 
insufficient  to  sustain  the  allegation,  said:  *  It  is  not  enough 
that  there  may  have  been  some  indications,  by  outcroppings  on 
the  surface,  of  the  existence  of  lodes  or  veins  of  rock  in  placs 
bearing  gold,  or  silver,  or  other  metal  to  justify  their  designation 
as  'known'  veins  or  lodes.     To  meet  that  designation  the  lodes 
or  veins  must  be  clearly  ascertained,  and  be  of  such  extent  as 
to  render  the  land  more  valuable  on  that  account  and  justify 
their  exploitation.'    (  Uniied  StaieB  v.  Iran  Silver  J/m.  Cb.,  1^ 
U.  &  673, 683.   See,  to  the  same  purport,  DefmAaek  v.  Haxake^ 
116  U.  S.  392,  404,  and  Colorado  Goal  Co.  v.   VniUd  StaUa, 
123  U.  S.  307,  328.)  ....  To  sustain  the  admission  of  such 
beliefs  or  opinions  in  evidence  against  the  patent  would  be  to 
take  from  that  instrument  of  the  government  all  the  peace  and 
security  which  it  is  supposed  to  give  its  possessor  in  the  enjoy* 
ment  of  the  property  it  transfers  to  him.     An  unlocated  lode 
claim,  existing  only  in  the  impressions  and  beliefs  of  neighbors 
or  others,  and  not  in  knowledge  founded  upon  discovery  and 
exploration,  does  not  seem  to  me  to  have  any  element  of  prop- 
erty or  validity  as  a  basis  of  a  defense  to  proceedings  to  obtain 
a  patent  from  the  government." 

The  case  of  Dower  ▼.  Ru^rde,  161  U.  S.  668,  was  a  con- 
troversy between  a  townsite  patent  and  a  placer  patent.  In 
that  case  the  court  said:  ''There  can  be  no  doubt  that  the 
decision  of  the  supreme  court  of  the  state  in  this  respect 
was  correct.  It  is  established  by  former  decisions  of  this 
court,  that,  under  the  acts  of  Congress  which  govern  this 
oftse  in  order  to  except  mines  or  mineral  lands  from  the 
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operation  of  a  townsite  patent,  it  is  not  sufficient  that  the 
lands  do  in  fact  contain  minerals^  or  even  valuable  minerals, 
when  the  townsite  patent  takes  effect;  but  they  must  at  that 
time  be  known  to  contain  minerals  of  such  extent  and  value  as 
to  justify  expenditures  for  the  purpose  of  extracting  them;  and 
if  the  lands  are  not  known  at  that  time  to  be  so  valuable  for 
mining  purposes,  the  fact  that  they  have  once  been  valuable 
or  are  afterwards  discovered  to  be  still  valuable,  for  such  pur- 
poses does  not  defeat  or  impair  the  title  of  persons  claiming 
under  the  townsite  patent.  (Deffenbcick  v.  Hawke,  9upra; 
Davis  V.  WeU>oldy  supra.) 

We  call  attention  to  the  facts  in  that  case  to  exemplify  how 
far  the  United  States  supreme  court  has  gone  in  requiring 
strict  and  satis&ctory  proof  that  the  vein  was  known  to  exist 
at  the  time  that  its  competing  patent  was  issued. 

Applying  these  principles  to  the  facts  in  the  case  at  bar,  we 
find  positive  testimony  on  the  part  of  plaintiff  that  the  vein 
which  the  defendant  Hennessy  located  in  1888,  although  con- 
ceded to  be  known  as  a  vein  prior  to  the  placer  application, 
was  not,  prior  to  that  ap])licationy  known  to  be  such  a  vein  as 
the  decisions  hold  to  be  exempt  from  the  placer  grant.  There 
was  positive  testimony  before  the  district  court  that  the  vein 
of  the  Augusta  lode  mining  claim,  at  the  time  of  the  applica- 
tion for  the  placer  patent,  was  not  one  which  was  known  to 
contain  minerals  of  such  extent  and  value  as  to  justify  expen- 
ditures for  the  pur|)ose  of  extracting  them.  (See  the  doctrine 
as  stated  by  us  in  Shreve  v.  Copper  BM  Min,  Cb.,  supra^  and 
affirmed  in  Dower  v.  JRioliards,  sup*a.) 

We  are,  therefore,  of  opinion  that  the  district  court  must  be 
sustained  in  its  holding  that  there  was  not,  at  the  time  of  the 
application  for  the  placer  patent,  such  a  vein  known  to  exist 
as  would  exempt  the  same  from  a  placer  grant. 

Of  course  it  is  apparent  that  the  views  which  we  have  herein 
expressed  are  not  out  of  accord  with  the  decision  of  the  Uniied 
States  supreme  court  in  Borden  v.  Northern  Foe.  R.  R,  Oo., 
1&4  U.  S.  288,  for  in  that  case  the  exemption  of  mineral  lands 
was  of  such  lands,  whether  known  or  unknown. 

There  was  a  substantial  conflict  of  testimony,  as  we  have 
shown,  as  to  whether  the  Augusta  vein  was  legally  known  to 
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exist  at  the  time  of  the  applioation  for  the  placer  patent. 
When  there  is  a  substantial  conflict  in  the  evidence,  and  that 
conflict  has  been  resolved  bj  the  district  coart,  and  the  district 
court  has  denied  a  motion  for  a  new  trial,  this  court  will  not 
disturb  the  result.  This  doctrine  has  been  so  persistently 
announced  by  this  court  for  twenty-six  years  that  it  may  be 
considered  as  the  settled  rule  in  this  jurisdiction. 

Another  error  assigned  by  the  appellants  is  that  the  district 
court  allowed  plaintiff  to  introduce  testimony  that  at  the  time  of 
the  placer  application  the  ground  was  more  valuable  as  a  placer 
mine  than  as  a  quartz  lode  mine^  We  are  of  opinion  that  such 
testimony  was  not  in  the  nature  of  conclusive  evidence,  but 
that  it  was  competent  as  tending  in  some  degree,  slight  per- 
haps, to  prove  that  the  vein  was  not  such  a  one  as  to  exempt 
it  from  the  placer  grant  (See  the  cases  heretofore  cited  in  this 
opinion.) 

Another  error  assigned  by  the  ap])ellants  is  the  exclusion  by 
the  court  of  the  location  notice  of  the  Bettina  lode  claim.  This 
was  a  location  attempted  to  be  made  by  Anderson  and  others,  on 
February  23, 1878,  upon  the  vein  which  defendant  Hennessy  af« 
terwards  located  as  the  Augusta.  It  is  conceded  that  the  location 
notice  of  the  Bettina  was  defective  in  that  it  was  not  verified. 
{dhnnell  v.  Olenn,  8  Mont.  248;  9  Mont  452;  Metcalf  v. 
PreBooit,  10  Mont  283.)  But  appellants  claim  that  the  loca- 
tion notice  was  competent  testimony  as  tending  to  prove  that  a 
vein  was  known  to  exist  Whether  it  was  competent  or  not 
does  not  seem  to  be  material  at  this  time,  for  the  reason  that 
defendants  were  allowed  to  prove  by  the  testimony  of  the  at- 
tempted locators  their  knowledge  of  the  existence  of  the  van. 
They  testified  very  fully  in  this  respect,  and  they  were  per- 
mitted to  say  all  that  they  could  have  said  if  their  invalid 
location  notice  had  been  permitted  to  be  introduced  in  testi- 
mony. Therefore,  the  defendants  could  have  saflered  no  in- 
jury in  this  respect 

We  are  of  opinion  that  none  of  the  errors  assigned  can  be 
sustained,  and  the  judgment  is  therefore  affirmed. 

Hunt,  J.,  concurs. 
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GIBSON,  SESPONDEKTy  V.  KELLY,  Appellant. 

[Bnbmitted  January  28, 1896.    Deoided  Febmary  25, 189&] 

'BovKDAxx^MipaTian  ownenMp^Cammonrlaw  ruZ«.— At  oommon  law  naTigabto 
water  is  thst  which  ebbs  and  flows  with  the  tides  of  the  ocean,  and  the  abut- 
ting landowner  has  title  to  high-water  mark.  Upon  non-navigable  atreama 
the  abutting  landowner  haa  title  adJQum  medium  aqua. 

Bams— iSatntf—ifontana  rtife.— Under  Montana  law  the  bonndaiyof  land  on  a  non- 
tidal  nayigable  river,  wheneyer  another  intent  ia  not  ezpreeaed,  extends  to  the 
oidinary  low-water  mark. 

8uix~i9ame^J?JcdffiMn(.— lyeotment  will  lie  at  the  snit  of  a  riparian  owner  on  a 
nayigable  stream  to  recoyer  the  possession  of  land  between  high  and  low  water 
mark  from  one  who  is  in  possession  thereof  not  claiming  rights  as  a  navigator 
or  ilihierman. 

Appeal  from  Tefidh  Judicial  Disbrid^  Choieau  Oounty. 

EjEcrnfENT.  Jadgment  was  rendered  for  the  plaintiff  hj 
Du  BosE,  X    AfiBrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
A  demurrer  to  the  defendant's  answer  was  sustained,  and 
judgment  accordingly  entered  for  plaintiff.  The  defendant  ap« 
peals.  The  action  is  one  in  the  nature  of  ejectment.  Plain- 
tiff sets  up  in  his  complaint  that  for  five  years  last  past  he  has 
been,  and  still  is,  the  owner  of  lot  number  3,  section  12,  town- 
ship 23  north,  range  7  east,  county  of  Choteau,  state  of  Mon- 
tana, according  to  the  government  survey;  that  said  land  is 
bounded  on  the  southeast  side  by  the  Missouri  river;  that  the 
defendant  has  entered  upon  and  taken  possession  of  a  portion 
of  said  premises,  to  wit,  a  strip  six  hundred  feet  wide,  lying 
next  to  and  bounded  by  the  said  river  on  the  southeast  side, 
and  that  he  wrongfully  and  unlawfully  occupies  and  possesses 
the  same,  and  detains  the  same  from  the  plaintiff. 

The  answer  admits  that  the  plaintiff  is  the  owner  of  said  lot 
number  3,  and  alleges  that  the  defendant  is  not  occupying  any 
portion  of  said  lot.  The  defendant  admits  that  the  Missouri 
river  is  the  southeast  boundary  of  said  lot,  but  that  the  said 
southeast  boundary  is  the  high-water  mark  of  said  river.  He 
alleges  that  said  river  is  a  navigable  river.  The  defendant 
admits  that  he  is  in  possession  of  a  strip  of  land  six  hundred 

feet  wide  in  said  section  12,  township  23  north,  range  7  east. 
Vol..  ZV.— S7 
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and  he  alleges  that  said  strip  is  boanded  on  the  southeast  by 
the  Missouri  river^  and  on  the  north  hy  said  lot  number  3,  the 
land  owned  hy  the  plaintiff;  and  that  said  northwest  boundary 
of  defendant's  said  land  is  the  ordinary  high-water  mark  of  the 
Missouri  river;  that  the  pieoe  or  parcel  of  land  so  poasessed 
and  oooupied  by  the  defendant  is  the  same  paroel  alleged  in 
plaintiff's  complaint  to  be  a  part  of  said  lot  number  3;  and 
that  said  strip  of  land  in  controversy  is  the  land  which  lies 
between  the  low- water  mark  and  the  high- water  mark  of  said 
river.  By  reason  of  which  facts  defendant  alleges  that  said 
strip  of  land  is  not,  and  never  was,  a  part  of  said  lot  3,  and 
that  plaintiff  has  not^  and  never  had^  any  right,  title,  or  inter- 
est therein,  or  in  any  part  thereof,  or  any  right  to  possession 
thereof. 

The  plaintifi*'s  demurrer  to  this  answer  was  upon  the  ground 
that  the  answer  did  not  state  facts  sufficient  to  constitute  m 
defense.    This  demurrer  was  sustained. 

The  question  presented  is  whether,  when  the  plaintiff's  land 
was  bounded  by  the  Missouri  river,  he  could  maintain  gect- 
ment  against  the  defendant  for  taking  possession  and  retaining 
and  excluding  the  plaintiff'  from  the  possession  of  the  strip  of 
ground  between  the  high*water  mark  and  the  low-water  mark. 

Ba'Mom  (hopetf  for  Appellant. 

The  common  law  is  in  force  in  this  stat^.and,  it  bdng 
admitted  that  the  Missouri  river  is  navigable,  the  plaintifiTs 
rights  as  a  riparian  proprietor  would  be  governed  by  the  rule  of 
the  common  law,  namely,  that  riparian  proprietors  upon  naviga* 
ble  streams  take  title  to  high-water  mark  only.  The  title  to 
the  bed  of  the  stream,  including,  of  course,  land  lying  between 
high  and  low  water  mark,  is  in  the  state,  and  if  in  the  state,  then 
the  plaintiff  cannot  maintain  ejectment  for  it.  {Oobum  v.  Ames, 
62  Cal.  486;  McManua  v.  Oarmiohad,  3  Iowa,  1;  Parker  v. 
Wed  Ooad  Pacldng  Oo.^  17  Or.  610.)  The  supreme  court  q£ 
the  United  States  in  very  many  cases  has  adopted  and  emphatio- 
ally  expressed  its  belief  in  the  soundness  of  the  high-water 
mark  theory  of  the  law,  and  notably  so  in  the  following  cases: 
Bowman  v.  Walker ^  2  McLean,  376;  Pollard  v.  Hogan^  3  How. 
212;   Good  TUk  v.  KiN>e,  9  How.  471;  Propeller  Geneam 
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Chief  V.  FUalmghj  12  How.  453;  Howard  v.  IngersoUy  13  How. 
381;  lilinoU  OiU.  B.  B.  Co.  v.  lUinoU,  146  U.  S.  887.  (Se^ 
also,  Bailroad  Qk  v.  Sohurmeir,  7  Wall.  288.) 

Arthur  J.  Shores^  for  Respondent. 

So  fiir  as  the  general  government  is  concerned  the  rights  of 
riparian  owners  on  a  stream  must  be  determined  according  to 
the  law  of  the  state  within  which  they  are  situated.  {City  of 
8L  Lou%8  V.  Rutz,  11  Sup.  Ct.  338;  Barney  v.  Keokuk,  94  U.  S. 
S24.)  A  great  diversity  of  opinion  exists  as  to  the  title  to  the 
beds  and  banks  of  navigable  streams,  but  it  is  almost  univer- 
sally conceded  that  the  riparian  proprietor  has  the  exclusive 
right  to  occupy  and  use  the  banks  and  beds  of  navigable  rivers 
and  lakes  to  the  point  of  navigability,  subject  only  to  the  pub- 
lic easement  of  navigation,  and  such  proprietor  may  fill  in  and 
reclaim  shallow  waters  to  the  point  of  navigability  and  exer- 
cise exclusive  dominion  over  such  reclaimed  land.  And  this 
proposition  is  likewise  quite  generally  maintained  where  the 
lands  border  upon  tidal  waters.  (See  MoManus  v.  Carmichael, 
Iowa;  Krand  v.  Cranofardf  18  Iowa,  649;  Jfesser  v.  Herdey^ 
42  Iowa,  361;  DuJtUm  y.  Strong,  1  Black,  23;  Yatee  v.  MO- 
toaukee,  10  Wall.  497;  Blinaia  Cent.  B.  B.  Go.  v.  lUinois,  146 
U.  8.  387;  Mather  v.  C/uipman,  40  Conn.  382;  Simane  v. 
li-ench,  26  Conn.  346;  Nichols  v.  Lewie,  16  Conn.  136;  Bell 
V.  Cht^h,  23  N.  J.  L.  624;  Berry  v.  Schneider,  3  Bush,  266. 
Ciement  v.  Bums,  43  N.  H.  609;  Lyone  v.  fishmongers,  L.  D; 
App.  Cas.  662;  Blunder  v.  OoUeraU,  6  Barn.  &  Aid.  268;  Biee 
T.  Buddyman,  10  Mich.  130;  Hanford  v.  SL  Paul  ete.  B.  B. 
Co.,  43  Minn.  104;  MorriU  v.  SL  A.  F.  W.  P.  Co.,  26  Minn. 
228.)  Upon  the  vexed  question  as  to  whether  the  title  of  the 
riparian  proprietor  extends  to  the  lands  under  the  waters  of 
our  navigable  rivers  the  decisions  are  numerous  and  not  har- 
monious. In  Illinois  title  extends  to  center  of  stream  {Mid^ 
dleton  V.  Pritehard,  3  Scam.  670;  Brookland  v.  Smith,  140  111. 
429);  the  rule  is  the  same  in  Mississippi.  (Morgan  v.  Bead' 
mg,  3  Smedes  &  M.  336;  Magnolias.  Marshall,  38  Miss.  109.) 
In  Michigan  title  extend:^  to  the  center  of  navigable  streams. 
{Fletcher  v.  Thunder  Bay  Biver  Botm  Co.,  61  N.  W.  Rep.  277; 
Buster  v.  Grand  Bapids  eto.B.B.  Co.,  86  Mich.  246;  Biehard- 
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9<m  Y.  PrenHaSy  48  Mich.  88;  Maxwell  v.  Bay  (My  Bridge  Cb., 
41  Mich.  483.)  The  commbn-law  rule  prevails  iq  Ohio  {Day 
V.  PUtsburghetc  R  R.  Co.,  44  Ohio  St  406);  so  in  New  York. 
{Ex  parte  Jenning$,  6  Cow.  618;  Smith  y.  (My  of  Bochester^  92 
N.  Y.  463.)  In  Wisconsin  the  title  of  the  riparian  owner 
whose  land  is  bounded  by  a  navigable  stream  extends  to  the 
thread  of  the  stream.  {(Xeaon  v.  Merrill,  42  Wis.  203.)  In 
Pennsylvania  title  extends  to  low-water  mark  on  navigable 
streams.  {Unioum  Fishing  Cb.  v.  Carter,  61  Pa.  St.  21;  Fla^f 
nagan  v.  PhUaddphia,  42  Pa.  St  229.)  Valuable  discussions 
of  the  general  subject  will  be  found  in  the  following  decisioos: 
Ndera  v.  BumeB,  6  Humph.  866;  Thvrman  v.  Morrison,  14 
B.  Mon.  367;  Olemeni  v.  Buni$,  eupra;  Home  v.  Btchards,  4 
Gal  441;  Bradshaw  v.  Duluih  Imperial  Mill  Cb.,  53  N.  W. 
Bep.  1066;  Lamphrey  ▼.  Metealf,  53  N.  W.  Bep.  1139;  Sltde 
V.  Narrows  Island  Qub,  5  S.  E.  Bep.  411. 

Db  Witt,  J.^-This  case  presents  a  proposition  which  is 
wholly  new  in  this  state,  and  one  which,  for  a  century  pasl^ 
has  commanded  the  interest  and  learning  of  the  ablest  of  the 
United  States  and  state  courts.  The  question  is  simply  stated: 
If  one's  land  be  bounded  by  a  navigable  river,  does  his 
title  extend  ad  JUum  medium  aqua^  or  to  the  low-water  mark, 
or  to  the  high«water  mark?  The  legal  literature  upon  this  sub- 
ject in  this  country  is  rich  in  research,  reasoning,  and  learning. 
In  fact  the  matter  has  been  so  extensively  treated  that  at  this 
late  day,  when  a  new  state  is  called  upon  to  fix  the  rule,  there 
is  nothing  left  to  say  upon  the  subject,  either  new  or  original; 
and  the  labors  of  a  court  are  perhaps  nothing  more  than  to 
select  from  the  three  rules  which  have  heretofore  been  adopted 
in  different  jurisdictions  that  which  may  be  deemed  to  be  the 
one  which,  under  all  the  droumstances,  should  obtain  in  this 
state. 

Under  thecommon  law  navigable  water  was  thatwhidi  ebbed 
and  flowed  with  the  tides  of  the  ocean.  Upon  navigable  water  the 
abutting  laud-owner  had  title  to  high-water  mark.  Upon  non- 
navigable  streams  the  abutting  land-owner  had  title  ad  filum 
medium  agues.  In  some  of  the  original  thirteen  states  which 
lay  along  the  seashore,  and  where  streams  navigable  in  fiMst 
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were  generally  those  in  which  the  tide  ebbed  and  flowed,  the 
oommon-law  rule  was  adopted.  But  when,  early  in  this  oen« 
tnry,  the  great  tide  of  emigration  began  to  flow  westward  and 
follow  the  mighty  watercourses  of  the  oontinent,  it  soon  be- 
came apparent  that  the  oommon-law  rule  could  not  be  ap- 
plied to  the  great  rivers  navigable  in  fact,  and  one  of  which 
alone  is  in  fact  navigable  above  tide  water  for  a  distance  which 
would  several  times  girdle  the  ancient  home  of  the  common 
law.  The  common  law  was  therefore  modified,  and  the  rule  is 
now  established  by  the  overwhelming  weight  of  American 
authority  that  a  stream  navigable  in  fact  is  navigable  in  law. 
For  the  history  of  the  development,  up  to  the  year  1856,  of 
this  American  rule,  we  refer  to  that  profoundly  learned  treatise 
found  in  MoManuav.  Garmioha^l,  3  Iowa,  1,  in  which  case  the 
supreme  court  of  Iowa,  with  the  aid  of  able  counsel,  exhausted 
the  whole  subject. 

With  the  adoption  of  this  rule  the  doctrine  that  the  riparian 
owner's  title  to  the  land  bounddtl  by  a  river  nontidal,  although 
navigable  in  fiict,  runs  ad  JUum,  was  also  generally  repudi« 
ated. 

But  at  this  point  the  courts  of  difierent  states  have  followed 
different  paths.  One  group  of  states  holds  that  the  abutting 
title  goes  to  high-water  mark,  and  the  other  group  holds  that 
it  extends  to  low-water  mark.  On  this  line  the  battle  of  de- 
cisions has  waged  since  a  period  long  prior  to  the  time  when 
the  waters  of  our  state  were  made  the  servants  of  commerce. 
Argument,  history,  reasoning,  and  politics  have  been  called  to 
the  aid  of  the  advocates  of  the  two  doctrines.  (See  the  inter- 
esting collection  of  cases  in  the  briefs  of  counsel  in  this  case.) 

As  we,  among  the  last  commonwealths  of  the  union,  approach 
m  solution  of  this  question,  it  would  be  interesting,  but  in  view 
of  what  has  been  done  by  scores  of  able  courts  before  us,  it 
would  probably  not  be  instructive  or  important,  to  make  an 
excursion  through  this  field,  where  the  footprints  of  our  remote 
predecessors  have  long  ago  been  beaten  into  plain  paths  by 
those  who  are  even  now  to  us  ancient  explorers. 

But  in  selecting  into  which  one  of  these  paths  we  shall  turn 
the  course  of  jurisprudence  of  this  state  it  would,  were  it  not  for 
a  matter  which  we  will  mention  below,  be  appropriate  that  we 
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briejSy  state  oar  reaaons  why  we  deem  one  rale  rather  than  the 
other  to  be  joetified  or  demanded  by  our  history,  circumstanoea^ 
geography,  and  topography,  and  by  the  fact  that  the  common 
law,  so  far  as  the  same  is  applicable  and  of  a  general  nature^ 
is  adopted  and  in  force  in  this  state,  until  repealed  by  legislap 
tive  authority. 

We  have  condudedi  after  a  review  of  the  decisions  of  other 
states  upon  this  subject,  that,  upon  reason  and  authority,  and 
in  view  of  all  the  circumstances  of  this  state,  we  are  fully 
justified  in  holding  that  the  boundary  of  land  bordering  upon 
a  navigable  river  should,  whenever  another  intent  is  not  ex* 
pressed,  be  held  to  extend  to  the  ordinary  low-water  mark. 
We  refrain  from  an  elaborate  presentation  of  our  grounds  for 
this  holding,  for  the  reasons  suggested  above,  and  also  for  the 
reason  that  the  rule  thus  announced  by  decision  will  becom^ 
in  a  few  months,  the  rule  by  statute. 

This  state  is  just  about  to  enter  upon  a  fully  developed  code 
era.  The  legislative  assembly  has  just  adopted  a  code  of  civil 
procedure,  a  civil  code,  a  penal  code,  and  a  political  code,  pre- 
pared by  commissioners  during  the  labors  of  several  years  past. 
The  law  adopting  the  civil  code  was  approved  by  the  governor 
February  19,  1895.  This  code  is  to  take  effect  and  become 
the  law  on  July  1,  1895.  This  subject  of  land  being  bounded 
by  a  navigable  river  is  settled  for  the  future  by  the  Civil 
Code.  The  code  commission  and  the  legislature  had  before 
them  the  legal  literature  and  learning  to  which  we  have  above 
referred,  and  as  a  result  they  have  adopted  the  rule  of  the  low- 
water  mark.  Section  772  of  the  Civil  Code  is  [as  follows: 
^'Except  where  the  grant  under  which  the  land  is  held  indi- 
cates a  difierent  intent,  the  owner  of  the  land,  when  it  borders 
upon  a  navigable  lake  or  stream,  takes  to  the  edge  of  the  lake 
or  stream  at  low-water  mark;  when  it  borders  upon  any  other 
water,  the  owner  takes  to  the  middle  of  the  lake  or  stream." 

This  rule  will  be  the  law  on  the  first  day  of  July,  1895. 
We  are  also  of  opinion,  as  above  stated,  that  it  is  the  wisest 
and  most  expedient  rule.  We  are  thus,  by  the  view  which  we 
take  of  the  reason  and  authority  for  the  rule  of  the  low-water 
mark,  enabled  to  leave  the  law  in  this  important  matter  so 
that  it  will  suffer  no  change  by  the  adoption  of  the  Civil  Code. 
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We^  therefore,  for  the  reasons  giveD,  shall  follow  the  decisions 
of  those  courts  which  hold  that  the  title  of  one  owning  land 
bounded  simply  by  a  navigable  river  extends  to  the  ordinary 
low-water  mark. 

Another  matter,  perhaps,  shoald  be  noticed:  Defendant 
claims  in  his  argument  that  ejectment  is  not  the  proper  rem- 
edy. He  asserts  that  he  has  rights  as  a  navigator  or  a  fisher- 
man upon  the  strip  of  land  between  the  high-water  and  low- 
water  mark,  and  that,  having  such  rights,  he  cannot  be  ejected 
from  that  strip  of  land.  It  is  true  that  while  the  abutting 
owner  owns  to  the  low-water  mark  on  navigable  rivers,  still 
the  public  have  certain  rights  of  navigation  and  fishery  upon 
the  river  and  upon  the  strip  in  question.  But  no  such  case  as 
that  is  made  in  the  pleadings.  Defendant  does  not  claim  any 
right  whatever  to  be  upon  this  strip  of  land  for  the  purposes 
of  navigation  or  fishery.  His  defense  is  clearly  made  upon 
the  issue  that  plaintiff  has  no  title  whatever  to  the  strip,  and 
therefore  he  cannot  recover  possession  of  the  same.  Upon  this 
issue  we  have  to  hold  against  the  defendant.  By  the  pleadings 
it  appears  that  defendant  had  excluded  plaintiff  from  the  pos- 
session of  the  ground,  and  is  in  possession  himself,  generally, 
if  it  may  be  so  expressed,  and  that  he  is  not  there  claiming 
rights  as  a  navigator  or  fisherman.  The  rights  of  navigation 
or  of  fishing  are  not  at  all  involved  in  these  pleadings.  There- 
fore, the  plaintiff  owning  this  strip  of  land,  subject  only  to  the 
public  use  of  navigation  and  fishing,  which  are  not  here  con- 
cerned, and  defendant  having  no  claim  or  color  or  pretence  of 
title  or  right  of  possession,  it  is  difficult  to  see  why  ejectment 
would  not  lie. 

It  was  said  in  Sice  v.  Rodman^  10  Mich.  130,  by  Martin, 
C.  J.,  in  a  concurring  opinion  as  follows:  '^I  think  the  rights 
of  riparian  proprietors  upon  our  interior  lakes  •  •  •  •  are  the 
same  as  those  of  proprietors  upon  navigable  streams.  They 
have  the  right  to  construct  buildings,  wharves,  and  other 
improvements  in  front  of  their  lands,  so  long  as  tlie  public 
servitude  is  not  thereby  impaired;  they  are  a  part  of  the  realty 
to  which  they  attach  and  pass  with  it.  Certainly  no  one  can 
occupy  for  his  individual  purposes  the  water-front  of  such 
riparian  proprietor,  and  the  attempt  of  any  person  to  do  so 
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would  be  trespass."  (See^  also,  Berry  v.  Snyder^  3  Bush,  266; 
Hannafordv.  8L  Paul  do.  Oo.,  43  Minn.  104;  Batt  y.  Slack,  3 
Whart.  608.) 

We  are  therefore  of  the  opinion  that  the  demnrrer  to  the 
answer  was  properly  sustained,  and  the  judgment  for  the  plain. 

tiff  is  aoeordinglj  affirmed. 

Affirmed. 
Hunt,  J.^  ooncurs. 
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STATE,  Respondent,  v.  GREEN,  Appellant. 

[Submitted  February  28, 1895.    Decided  February  25,  1896.] 

BuBOLABT— ^H^IcisfMjy  of  If^ormoMon.— Id  charging  in  an  information  the  atat. 
ntory  offeoie  of  burglary,  the  pleader  must  aTar  that  the  place  entered  vaa 
one  included  within  the  itrict  terma  of  the  atatute,  but  in  the  uae  of  the  vorda 
<« box-oar"  instead  of  "rail-car,"  there  iano  aubatantial  departure  from  the 
rule,  and  the  information  ia  good  in  compliance  with  the  itatute. 

BAMM^Urroneinu  inatruction  to  Jury.— The  two  essential  aTermenta,  namely,  the 
entry  and  the  felonious  intent  at  the  time  of  the  entry,  are  indispenaablft  to 
aupport  an  information  for  burglary,  and,  on  the  trial  of  a  person  for  entering 
a  box-car  with  intent  to  ateal,  it  ia  error  to  instruct  the  jury  that  a  *<mere  en- 
tering ia  aulficient,"  without  also  charging  that  such  entiy  mnat  have  been 
made  with  the  intent  to  ateal  the  property  described  in  the  information. 
(State  T.  VarroU,  18  Mont.  346,  cited.) 

Bamb— Jhffrudions  in  burglary  oasas.— Under  the  atatntea  of  the  state,  and  the 
construction  put  upon  them  by  the  supreme  court,  great  care  Sa  required  in 
charging  the  Jury  in  burglary  cases,  in  order  to  preaerre  the  diatinction  be- 
tween burglary  and  larceny,  leat,  without  sufficient  proof  of  feloniona  entiy 
with  intent  to  steal,  but  upon  sufficient  OTidenoe  of  a  laroeny  merely,  the  Jury 
Improperly  conTict  of  burglary. 

Appeal  from  Fifth  Judicial  Didriot,  Beaverhead  Oounljf. 

OoNYionoN  for  burglary.  The  defendant  was  tried  before 
Showers,  J.    Reversed. 

Roberi  B.  Bmiih,  and  W.  B.  Barbcvir,  for  Appellant. 

Appellant's  attorney  moved  the  oourt  to  instruct  the  jnrj  to 
return  a  verdict  of  not  guilty,  basing  this  motion  on  the  ground 
that  the  information  charged  the  property  burglaVized  to  be  the 
property  of  certain  persons  named,  receivers  of  the  Union 
Pacific  Railway  Company.  It  was  contended  that,  as  the 
ownership  absolute  was  laid  in  these  parties,  it  should  be  so 
proven;  and  a  qualified  ownership  or  possession  as  proven  was 


16  Mont.]  Statb  v.  Orbbh.  426 

not  Boffioient.  The  fact  that  the  persons  Darned  were  reoeivera 
of  the  Union  Pacific  Railway  does  not  make  them  owners. 
(See  Beach  on  Receivers,  §§  21 6,  230;  Ex  parte  Cohen,  6  Cal. 
494;  20  Am.  &  Eng.  Ency.  of  Law,  126,  and  note;  Aldridge 
y.  BlaJte,  88  Ala.  113;  16  Am.  St  Rep.  23;  Bishop's  Criminal 
Procedure,  §  109.)  The  information  charges  the  defendant 
with  breaking  and  entering  a  ^'certain  box-car/'  eta  The 
charge  does  not  follow  the  statute,  or  use  the  statutory  words 
^  rail-car.^'  ''A  certain  box*car,''  as  used  in  the  informatioUi 
does  not  necessarily  mean  a  ''rail-car''  as  employed  in  the  stat- 
ute. The  word  ''car"  is  a  Celtic  word,  and  means  a  four- 
wheeled  wagon,  a  platform  or  carriage  supported  on  four 
wheels.  Hence^  a  platform  having  sides  and  supported  on 
four  wheels  may  be  a  "boz--car,"  and  still  not  be  a  "rail-car." 
(See  Bishop  on  Statutory  Crimes,  2d  ed.,  §  221;  Bishop's 
Criminal  Procedure,  §§  106, 107;  ThomoB  y.  StaU,  12  So.  Rep. 
409;  GrninumweaUk  v.  MoMonagle,  1  Mass.  617;  Commoti- 
Vfealth  V.  Carroll,  8  Mass.  490;  Hagar  v.  SUUe,  35  Ohio  St. 
268.)  And  if  there  be  any  doubt  in  the  mind  of  the  court  as 
to  the  construction  to  be  put  on  the  term  "box-car,"  the 
prisoner  should  have  the  benefit  of  the  doubt.  (Bishop  on 
Statutory  Crimes,  §§  218,  220,  231,  242.)  The  court  erred  in 
admonishing  the  jury  that  a  mere  entering  of  the  car,  even 
though  it  should  be  with  good  intention  or  with  the  consent  of 
tlie  owner,  was  sufficient  to  constitute  the  crime  of  burglary. 
This  instruction  was  erroneous,  for  the  reason  that  it  separated 
the  entry  of  the  car  from  the  intent  with  which  it  was  entered. 

Huirr,  J. — ^The  defendant  was  charged  with  the  crime  of  bur« 
glaxy.  The  charging  part  of  the  information  was  as  follows: 
*'  •  •  •  •  willfully,  unlawfully,  feloniously,  and  burglariously, 
a  certain  box-car  of  S.  H.  H.  Clark,  Oliver  W.  Mink,  E. 
£llery  Anderson,  J.  W.  Doane,  and  F.  R.  Coudert,  receivers 
of  the  Union  Pacific  Railway  Company  there  situate,  did  enter, 
with  the  intent  then  and  there  the  goods,  chattels,  and  valuable 
property  of  the  said  receivers  of  the  said  Union  Pacific  Rail- 
way Company,  in  the  said  box-car  then  and  there  being  found, 
willfully,  unlawfully,  feloniously,  and  burglariously  to  take, 
Bteal,  and  carry  away,  contrary/'  eta 
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The  defendant  was  foand  guiltj,  and  sentenced  to  the  peni- 
tentiaiy. 

A  motion  in  arrest  of  judgment  was  made,  for  the  reason 
that  the  facts  stated  in  the  information  do  not  constitute  a  pub* 
lie  offense*  The  point  that  the  appellant  makes  is,  that  the 
charge  that  the  defendant  entered  a  certain  box-car,  and  not  a 
''rail-car/'  as  described  in  the  statute  of  burglary,  is  fatal 
to  the  information.  In  charging  the  statutoiy  offense  of 
burglary,  the*-pleader  must  aver  that  the  place  entered  was 
one  included  within  the  strict  terms  of  the  statute.  But  we 
think  that  in  the  lise  of  the  word  ^^box-car*'  instead  of  '* rail- 
car''  there  was  no  substantial  departure  from  the  rule.  A  box- 
car is  defined  by  the  Century  Dictionary  as  ''an  inclosed  and 
covered  freight-car/'  and  a  freight-car,  by  the  same  authority, 
is  ''a  railroad-car  for  carrying  freight,  commonly  a  box-car.^' 
A  box-car  is  therefore  a  rail  or  railroad  car;  hence  the  statute 
is  complied  with,  and  the  information  is  good. 

The  next  point  necessary  to  consider  is  the  misdirection  of 
the  jury  in  a  matter  of  law.  The  court  gave  to  the  jury 
the  statutory  definition  of  burglary,  and,  under  general  in* 
structions,  charged  them,  among  other  things,  that  in  every 
criminal  act  a  criminal  intent  was  necessary.  But  the  only 
particular  instruction  applicable  to  the  testimony  was  as  fol- 
lows: 

''You  are  instructed  that  under  our  statute  relating  to  buiv 
glary,  as  given  to  you  elsewhere  in  these  instructions,  it  is  not 
neces8ary,  in  order  to  constitute  the  crime,  ihnt  there  should 
be  a  breaking.  A  mere  entering  into  a  building  or  car  is  suf- 
ficient, and  tlmt  if  you  believe,  beyond  a  reasonable  doubt,  that 
the  defendant  stole  the  fvoperij  mentioned  and  described  in 
the  information,  and  that  said  property  was  in  the  car  men- 
tioned in  the  information,  then  you  may  infer  that  the  defend- 
ant did  enter  the  car  with  the  intent  to  commit  the  said  laroen v." 

The  first  sentence  of  this  instruction  was  correct  as  far  as  it 
went,  and  unless  the  defendant  made  special  requests  for  addi- 
tional instructions,  had  the  court  gone  no  fiartlier,  error  conid 
hardly  have  been  complained  of.  It  simply  laid  down  the 
modified  rules  which  do  not  require  any  breaking  or  force  in 
the  entry  to  constitute  an  element  of  the  crime  of  bui^lary. 
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Bat  the  court,  after  negativing  the  oommon-law  ingredient  of  a 
breaking,  proceeded  to  poeitivelj  define  the  crime  by  express 
limitations  as  to  the  sufficiency  of  the  evidence  necessary  to 
prove  it,  and  to  apply  the  definition  so  given  to  the  case  under 
consideration  by  telling  the  jury  that  a  ''mere  entering  is  suf- 
ficient'^  This  by  itself  was  erroneous,  because  a  mere  entry  is 
not  enough  to  prove  a  burglary,  unless  such  entry  was  made 
with  the  intent,  at  the  time  thereof,  to  steal  the  property  de- 
scribed in  the  information.  The  two  essential  averments,  the 
entry  and  the  felonious  intent  at  the  time  of  the  entry,  are 
indispensable  to  support  the  information.  {l^cUe  v.  OarroU,  13 
Mont  246.) 

Nor  would  it  seem  that  the  omission  was  cured  by  saying  to 
the  jury  that  if  they  believed  that  the  coal  was  stolen  by  de- 
fendant they  might  infer  that  the  defendant  did  enter  the  car 
with  the  intent  to  commit  larceny;  because,  except  by  this 
incidental  charge  upon  the  weight  of  evidence,  the  jury  were 
not  told  that,  before  they  could  convict,  they  mud  find  that 
such  felonious  intent  existed  in  the  mind  of  the  defendant  at 
the  time  of  the  entry  charged;  or,  to  put  it  generally,  although 
an  inference  may  be  drawn  of  an  antecedent  felonious  intent 
by  proof  of  subsequent  acts  or  circumstances,  still  the  right  to 
make  such  inference  does  not  obviate  a  necessity  of  the  jury 
being  satisfied,  beyond  a  reasonable  doubt,  by  all  the  facts  and 
oircumstanoes  in  evidence,  that  such  a  concurrent  intent  actu- 
ally existed,  where,  but  for  its  existence,  a  verdict  of  guilty  can* 
not  be  sustained. 

The  instruction  was  certainly  calculated  to  mislead;  it  dU 
rected  the  jury  to  deliberate  upon  the  one  essential  element  of 
the  crime,  the  entering,  to  the  exclusion  of  an  equally  essential 
ingredient,  the  intent  with  which  the  entry  was  made.  (Whar^ 
ton's  Criminal  Evidence  §  431;  8taU  y.  Meolie  (La.),  7  South. 
Eep.  674.) 

Under  the  instruction  given  there  might  have  been  a  per- 
fectly lawful  entry  into  the  car  at  the  time  charged,  without 
any  intent  to  steal  at  all,  but  if  there  was  a  subsequent  larceny 
of  the  property  from  another  place,  even  after  removal  thereof 
from  the  car,  if  such  property  had  been  in  the  car,  the  defend- 
ant could,  nevertheless,  be  convicted  of  burglary  in  his  original 
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lawful  entry  into  the  car.  It  needs  no  ai^oment  or  anthortty 
to  demonstrate  that  aaoh  a  oonviotion  coold  not  stand.  If  the 
instruction  had  said  that  a  mere  entry  into  the  car,  if  such 
entry  was  with  an  intent  then  and  there  to  steal  the  coal,  and 
if  the  jury  belieyed  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  then  and  there  committed  the  lar- 
ceny, in  manner  and  form  as  charged,  and  that  the  property 
was  at  the  time  of  such  *entry  in  the  car,  the  obvioos  errors 
complained  of  would  have  been  cured. 

Under  our  statutes,  and  the  construction  put  upon  them  by 
the  supreme  court  in  the  cases  of  Territory  v.  Fox^  3  Mont. 
440,  and  Territory  y.  WiUardf  8  Mont.  328,  great  care  is  ne- 
cessary, in  charging  the  jury  in  burglary  cases,  to  preserve  the 
distinction  between  burglary  and  larceny,  lest,  without  sufficient 
proof  of  felonious  entry  with  intent  to  steal,  but  upon  sufficient 
evidence  of  a  larceny  merely,  the  jaiy  improperly  convict  of 
burglary. 

A  review  of  the  testimony  in  this  case  impresses  upon  us 
the  importance  of  the  distinctions  noted.  The  evidence  of  any 
felonious  entry  by  the  defendant  in  the  car  was  wholly  cir- 
cumstantial. There  was  ample  room  for  a  reasonable  doubt 
by  the  jury  of  any  actual  entry  of  the  car  at  all  by  the  defend- 
ant, although  the  proof  tending  to  establish  a  larceny  was 
direct  and  dear.  But  for  lack  of  proper  definition  of  the  sev- 
eral essential  parts  of  the  crime  of  burglary  the  motion  for  a 
new  trial  should  have  been  granted. 

The  other  errors  assigned  are  not  well  taken. 

The  judgment  is  reversed|  and  the  caose  remanded  for  new 
trial. 

Db  Witt,  J.«  oonoon. 
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CITY  OF  HELENA,  Respondent,  v.  BRULE,  bt  al., 

Appellants. 

r.8abmittod  Fbbnutfy  19, 1896.    Decided  Maroli  4, 1895.] 

DBTAOur  JuDOMnT— Jnti#(riefil  grovndfot  vaeaUng.^The  Ue%  tfaftt  the  defendU 
tnti'  attorney  wm  not  adTised  m  to  the  date  upon  which  hit  demurrer  to  the 
eomplaint  woald  be  inbmitted  to  the  court,  and  was  not  adviaed  as  to  anj 
order  in  reference  thereto  until  after  default  and  Judgment,  but  supposed  that 
the  demurrer  was  still  pendingt  is  not  sufficient  ground  for  setting  aside  the 
default  and  judgment  ordered  on  oTcrruling  the  demurrer. 

AanoM^Beal party  in  tntersff.— Where  an  injunctioii  is  issued  and  served  on  one, 
as  city  treasurer,  restraining  him  from  selling  property  for  nonpayment  of 
taxes,  the  city  is  the  real  party  in  interest,  and  may  bring  suit  on  the  injunc- 
tion bond  on  the  dissolution  of  the  injunction. 

Baxb— Damo^ci  in  9uU  on  injunction  bond.— The  fees  of  an  attorney  paid  to  pro- 
cure the  dissolution  of  an  injunction  are  reooyerable  as  an  item  of  damsges 
in  an  action  on  the  bond  giren  in  the  injunction  suit.  {Greek  t.  MoManugf 
18Mont.l52,oited.) 

JLjmtAJL—Examinaiion  of  reeord  on.— Where  a  case  has  been  submitted  to  the 
court  without  argument  or  brief  on  the  part  of  the  appellant  it  is  not  the 
duty  of  the  court  to  make  very  diligent  search  in  order  to  rcTerse  a  Judgment 
bf  disfaallft  where  no  obrions  fatal  error  appears.    {IkrHiory  t.  SoberU,  9 
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Kont.  U;  J>rri(ofy  t.  Mixmey,  8  Xont.  Iffl;  TanHory  t.  Sianttm,  8  Moot. 
167,  cited.) 

Bamb— <9afiM.— In  the  oMe  at  \mr,  lo  fkr  as  regards  that  portion  of  the  appeal  from 
the  judgment  only,  the  ooort  is  confined  in  its  examination  to  the  qnestioo  of 
whether  the  complaint  etatet  a  canse  of  action  and  anpports  the  Jadgmest 
Fotterr.  Wilson^  6  Mont.  63;  Magginr.  LorenM,  aanta,  p.  S09»  cited.) 

Bami — ^9anM.— Where  the  record  on  appeal  to  which  the  oonrt  ii  confined  di^oMf 
no  radical  error  which  will  Titiate  the  Judgment  none  will  be  presumed* 

Appeaifrom  First  Judicial  DUtriat,  Lewis  and  Clarke  Omniif. 

AcnON  on  injanctioQ  bond.  Plaintiff  had  jadgment  below 
on  default  Defendants'  motion  to  set  aside  the  judgment  was 
denied  by  Buck,  J.    Affirmed. 

Statement  of  the  ease  by  the  justice  delivering  the  opinion: 
The  plaintiff^  by  its  oomplaint  filed  in  the  district  court, 
pleads  that  it  is  a  municipal  corporation;  that  on  February 
8|  1892,  in  an  action  brought  by  Richard  Lockey,  against 
J.  B.  Walker,  as  city  treasurer  of  the  city  of  Helena,  an 
injunction  duly  issued  out  of  the  district  court  was  served 
on  said  Walker,  restraining  him  from  selling  the  pro|>erty  of 
said  Lockey  for  nonpayment  of  his  taxes  for  the  year  1891; 
that  upon  the  issuing  of  said  injunction,  the  defendants  gave 
an  undertaking  required  by  law,  copy  of  which  was  made  part 
of  the  complaint;  that  such  proceedings  were  had  in  such 
action  that  it  was  fiually  decided  by  the  court,  and  thereby 
adjudged,  that  said  Lockey  was  not  entitled  to  said  injunction; 
the  judgment-roll  is  by  reference  made  a  part  of  the  oom- 
plaint; that  while  the  injunction  bond  was  given  to  Walker, 
as  city  treasurer,  to  indemnify  and  save  him  harmless  from  all 
damages  that  he  might  sustain  by  reason  of  said  injunction, 
the  said  Walker  was  merely  a  nominal  party  to  said  action, 
and  the  real  party  in  interest  in  that  and  in  this  action  is  the 
city  of  Helena,  this  plaintiff,  and  that  the  damages  sustained 
were  sustained  by  the  city  of  Helena;  that  the  damages  sus- 
tained by  the  plaintiff  by  reason  of  said  injunction  amounted 
to  the  sum  of  three  hundred  dollars,  which  sum  the  plaintiff 
paid  for  counsel  to  assist  the  then  city  attorney  in  procuring 
the  dissolution  of  said  injunction;  that  no  part  thereof  has 
been  paid,  although  payment  thereof  has  been  demanded. 
Judgment  for  three  hundred  dollars^  together  with  interest, 
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was  prayed  for.  The  injunction  bond  was  in  the  nsual  form, 
and  signed  by  the  defendants.  A  general  demurrer  was  inter- 
posed and  overruled  on  the  20th  of  February,  1893.  On 
March  2,  1893|  judgment  by  default  was  entered  in  favor  of 
plaintiff,  and  against  the  defendants,  for  the  sum  of  three  hun- 
dred and  twenty-five  dollars  and  sixteen  cents,  with  interest. 
March  3,  1893,  the  defendants  moved  to  set  aside  the  default 
and  judgment,  upon  the  aground  of  excusable  neglect.  The 
substance  of  the  affidavit  to  support  said  motion  was,  that  Mr. 
Bullard,  who  was  the  attorney  for  defendants,  was  not  advised 
as  to  the  date  upon  which  the  demurrer  was  submitted  to  the 
court,  and  was  not  advised  as  to  any  order  in  reference  therein 
until  after  default  and  judgment,  but  supposed  that  said  de- 
murrer was  still  pending;  that  it  was  through  his  inadvertence 
and  want  of  information  that  the  demurrer  was  submitted,  and 
default  and  judgment  entered.  An  answer  was  tendered  with 
the  motion.  The  court  overruled  the  motion  to  set  aside  the 
default  and  judgment.  From  the  judgment  and  from  the 
onler  overruling  the  application  of  the  defendants  to  set  aside 
and  vacate  the  judgment  by  default  an  appeal  is  taken. 

II,  Bullard,  for  Appellants. 

Stephen  Carpenter,  for  Respondent. 

Attorneys  who  file  general  demurrers  to  pleadings  must  keep 
tliem-selves  informed  of  the  court's  doings,  or  suiter  the  cons^ 
quences.  (Haggin  v.  Larenz,  13  Mont.  406.)  The  setting 
^aside  of  default  is  a  matter  exclusively  within  the  discretion 
of  the  trial  court,  and,  unless  there  api)enrs  to  be  a  patent 
abuse  of  such  discretion,  appellate  courts  do  not  disturb  judg- 
ments rendered  by  default.  {Lamb  v.  Mining  Co.,  1  Mont. 
64;  Loeb  v.  Smith,  1  Mont  87;  Whiteeide  v.  Logan,  7  Mont. 
373;  Vantilbury  v.  Black,  3  Mont.  469;  Loioell  v.  Ames,  6 
Mont.  188;  DonneBy  v.  Clark,  6  Mont  136;  Woodward  v. 
Backus,  20  Cal.  137;  Boland  v.  Kreyenhagen,  18  Cal.  465; 
Mowe  V.  Independence  Co.,  29  Cal.  72;  Haggin  v.  Lorenz, 
gupra.)  A  reasonable  fee  for  procuring  the  dissolution  of  an 
injunction  is  fixed  at  three  hundred  dollars.  (Milea  v.  JEk^ 
wards,  6  Mont  180.) 
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HtJKT,  J. — ^We  are  of  opinion  that  the  affidavit  to  set  aside 
the  default  and  judgment  is  wholly  insufficient.  The  rest  of 
the  appeal  being  from  the  judgment  only,  we  are  confined  in 
our  examination  to  the  question  of  whether  the  complaint 
states  a  cause  of  action,  and  supports  the  judgment.  (Fader  v. 
WiUon,  6  Mont.  53;  Hoggin  v.  Lorenz,  ante,  p.  309.)  We 
think  it  does.  It  sets  forth  the  corporate  existence  of  the  city 
of  Helena,  pleads  the  nature  of  the  action  brought  by  Lockey 
against  Walker  as  treasurer^^he  injunction  issued  therein,  the 
giving  of  the  legal  undertaking,  and  the  decision  in  that  case. 
It  further  sets  up  that  the  city  is  the  real  party  in  interest. 
Walker,  as  treasurer,  being  a  mere  nominal  party,  and  that  the 
damages  sustained  were  sustained  by  the  city  of  Helena;  that 
the  damages  amounted  to  three  hundred  dollars,  paid  ibr  coun- 
sel to  assist  the  city  attorney  in  procuring  the  dissolution  of  the 
said  injunction.  In  Creek  v.  MeManus,  13  Mont  152,  it  was 
held  that  attorneys'  fees  paid  to  procure  the  dissolution  of  au 
injunction  are  recoverable  as  an  item  of  damages  in  an  action 
on  the  bond  given  in  the  injunction  suit.  The  record  to  which 
we  are  confined  discloses  no  radical  error  which  will  vitiate 
the  judgment,  and  none  will  be  presumed.  (Dimick  v.  Oamp- 
beU,  31  Cal.  240.) 

Where  a  case  has  been  submitted  to  the  court,  as  was  this, 
without  argument  or  brief  on  appellants'  part,  we  do  not  feel 
tliat  it  is  our  duty  to  make  very  diligent  search  to  reverse  a 
judgment  by  default,  where  no  obvious  fatal  error  appears. 
{State  V.  Roberts,  9  Mont.  12;  TerrUory  v.  Moanejf,  8  Mont. 
151;  Territory  v.  Stanton,  8  Mont.  157.) 

The  order  refusing  to  set  aside  the  defiiolt  and  judgment, 
and  the  judgment,  are  affirmed. 

AffirfnecL 
Ds  WnT|  J.,  concurs. 

ON  MOTION  FOB  REHEABINO. 
[Denied  lUroh  26, 1896.1 

Hunt,  J. — A  petition  for  a  rehearing  has  been  filed,  based 
upon  the  ground  that  counsel  for  appellants  expected  to  argue 
the  case  orally,  but  could  not,  because  it  **  became  necessary  for 
said  counsel  to  attend  the  district  court  at  White  Sulphur 
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Springs,  MoniaDa,  and  the  nature  of  his  buainesa  there  waa 
fiuch  that  he  eonld  not,  without  a  violation  of  professional 
duty,  decline  or  refuse  to  give  personal  attention  to  it.'' 

The  supreme  court  docket  is  now  nearly  eighteen  months 
behind.  It  is  therefore  imperatively  necessary  that  causes 
be  submitted  upon  the  dates  set  for  tlieir  hearing,  to  the  end 
that  the  work  of  the  court  may  progress.  Moreover,  if,  after 
causes  are  set  in  this  court,  professional  engagements  of  counsel 
in  other  state  courts  conflict  with  tlie  sitting  of  the  supreme 
court,  we  think  the  primary  duty  of  counsel  is  to  the  appellate 
tribunal.  We  must  insist  upon  the  enforcements  of  this  un« 
written,  but  manifestly  proper,  rule. 

The  excuse  of  counsel  bein^  insufficient,  we  decline  to  con* 

aider  the  motion  for  a  rehearing. 

MoHondenied. 
Db  Witt,  J.,  concurs. 


LLOYD,    Ebspondeot,    f>.    BOARD     OP    COMMIS- 
SIONERS  OF   SILVER  BOW    COUNTY,    Appel- 

LANT. 

IBabmliied  February  19, 1895.    Decided  Maroh  i,  1895.] 

BMMUUt^^Smploymefd  and  compensation  of  jailer  and  guardB.—VndiBr  tiie  fliai- 
ntes  of  Montana  (Comp.  Stat.,  diT.  5,  $  1270),  the  sheriff  hat  the  oaatody  of 
the  jail  of  his  coanty  and  the  prisoners  therein.  He  is  to  keep  the  priaonerg, 
and  is  personally  liable  for  their  escape,  if  it  occars,  and  nnder  these  curonm- 
•tanoes  section  1271,  diyision  5,  of  the  Compiled  Statutes,  gives  to  him  tho 
appointment  of  his  jailer  at  the  county's  expense.  He  likewise  has  authority 
to  employ,  at  the  county's  expense,  the  necessary  guards  to  insure  the  safely 
of  his  prisoners. 

UJJtM^Same.—'VfheTe  the  sheriff  employs  the  necessary  number  of  persons  to 
guard  his  prisoners,  and  the  county  reftises  to  compensate  them  for  their  ser« 
fioes,  the  sheriff  may  pay  them  himself,  and  recoTer  the  money  which  he  has 
thus  paid  out  from  the  county,  for  whose  benefit  he  paid  the  money.  /Pto^ 
ner  T.  Maduon  County,  5  Mont  469,  distinguished.) 

Appeal  from  Second  Judioial  District^  Silver  Bow  County. 

Action  for  money  paid  for  the  benefit  of  another.    Judge- 
ment for  plaintifi*  was  rendered  by  P£MBEBT0N,  J.    AfiBrmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
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This  is  an  appeal  by  the  board  of  county  commissioners  from 
a  judgment  in  favor  of  plaintiff,  the  sheriff  of  that  county,  for 
money  paid  out  for  the  services  of  a  jailer  and  for  a  death 
watch  for  a  prisoner  under  sentence  of  death.  There  was  also 
an  appeal  from  an  order  denying  a  new  trial. 

It  appears  from  the  record  that  the  sheriff  filed  his  aoooont 
with  the  board  of  county  commissioners,  who  disallowed  the 
same.  From  this  order  of  the  board  he  appealed  to  the  dis- 
trict court,  where  a  judgment  was  rendered  in  his  fiivor. 

There  are  no  technical  pleadings  in  this  case*  The  only 
pleading  was  the  account  of  the  plaintiff  filed  with  the  com- 
missioners, and  which  was  as  follows: 

<"  October  81st,  1889. 

SiLVEB  Bow  CoUNTTi  IL  T.^ 

to 
John  E.  LiiOTD, 

Sheriff  of  Silver  Bow  County,  M.  T.,  Dr. 
Services  of  Thomas  Richards,  as  jailer  of  Silver  Bow 
county  jail,  M.  T.,  from  April  1st,  1889,  to  November 
Isty  1889,  at  $100  per  month,  7  months  at  |100  per 

month $700 

Services  of  J.  B.  Knight,  as  guardian  over  H.  Roberts...    96 

$795" 

One  jailer  had  acted,  and  the  county  paid  for  his  services  for 
the  period  for  which  the  charges  were  made  by  the  sheriff  for 
the  services  of  Richards,  who  was  a  jailer  in  addition  to  the 
one  paid  by  the  commissioners.  The  necessity  for  the  appoint- 
ment of  Richards  as  an  additional  jailer  was  proved  upon  the 
trial  by  overwhelming  testimony.  In  fact  there  was  no  con- 
troversy in  the  district  court  upon  that  question,  and  the  neces- 
sity is  conceded  by  counsel  upon  the  argument  in  this  court. 
The  same  statement  as  to  the  necessity  may  be  made  in  rq;ard 
to  the  employment  of  Knight  as  death  watch.  The  commis- 
sioners had  appointed  a  nerson  as  death  watch,  and  the  only 
question  between  them  and  the  sheriff  was  as  to  the  person  who 
should  perform  the  duty.  The  sheriff  would  not  allow  the  per^ 
fion  whom  the  commissioners  desired  to  select  to  acl^  holding 
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that  he  was  not  a  suitable  person  for  such  servioe.    The  sheriff 
selected  Knight. 

Therefore  the  comroissioners  would  not  pay  the  death  watch 
selected  by  the  sheriff;  and^  as  to  the  jailer,  they  would  not  pay 
any  one. 

We  note  the  following  statutes  as  applicable  to  this  contro- 
versy: 

'^  Ssa  1269.  The  county  commissioners  shall  have  the  care 
of  building,  inspecting,  and  repairing  such  jail,  and  shall,  once 
every  three  months,  inquire  into  the  state,  as  respects  the  secu- 
rity thereof,  and  the  treatment  and  condition  of  prisoners,  and 
shall  take  all  necessary  precaution  against  escape,  sickness,  or 
infection. 

''Sec.  1270.  The  sheriff  shall  have  the  custody  of  the  jail 
in  his  county,  and  of  the  prisoners  therein,  and  shall  keep  the 
same  personally,  or  by  his  deputy,  for  whose  debts  he  shall  be 
responsible,  and  shall  furnish,  at  the  expense  of  the  proper 
oounty,  all  necessary  sustenance,  bedding,  clothing,  fuel,  and 
medical  attendance  for  the  prisoners  committed  to  his  custody. 

''Seo.  1271.  The  sheriff  may  appoint  a  jailer,  who,  in  the 
absence  or  disability  of  the  sheriff^  shall  have  the  custody  of 
the  jail  and  the  prisoners/'    (Comp.  Stats.,  div.  6.) 

If.  L.  TFtnes,  and  Stephen  De  Wolfed  for  Appellant. 

F.  T.  MeBride,  for  Respondent. 

De  Wnr,  J. — ^It  appears  that,  by  the  statutes  of  the  state, 
the  sheriff  has  the  custody  of  the  jail  of  his  county,  and  the 
prisoners  therein.  (Comp.  Stats.,  div.  5,  §  1270.)  He  is  to 
keep  the  prisoners,  and  he  is  personally  liable  for  their  escape, 
if  it  occurs.  Under  these  circumstances  the  statute  pro{>erly 
gives  to  the  sheriff  the  appointment  of  his  jailer.  In  the  case 
at  bar  the  sheriff  made  such  appointment.  The  absolute  neces- 
sity of  the  appointment  of  the  second  jailer,  Kicliards,  was 
proved,  and  is  conceded.  The  jail  of  that  oounty  was  a  busy 
place  by  day  and  by  night,  and  as  much  so  by  night  as  by  day* 
It  was  simply  impossible  for  one  jailer  to  serve  for  the  twenty- 
four  hours  of  the  day.  The  necessity  for  the  appointment  of 
the  death  watch  was  as  clearly  proved. 
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In  the  case  of  Plainer  v.  OommiasionerSy  5  Mont  459,  the 
sheriiT  was  refused  pay^^for  a  jailer,  on  the  groand  that  no 
authority  was  shown  for  his  appointment,  and  no  necessity  for 
his  services.  But  here  both  the  authority  and  the  necessity 
appear.  With  this  clearly  proven  necessity  this  case  cannot  be 
a  precedent  for  allowing  pay  for  such  services  on  any  fictitious 
or  pretentious  claim  by  a  sheriff  for  allowance  for  such  expenses. 

No  question  is  raised  in  this  case  as  to  the  amount  of  com- 
pensation claimed  by  the  sheriff.  Therefore,  authority  being 
given  for  the  appointment,  and  necessity  being  shown  there- 
for, we  cannot  hesitate  to  say  that  the  county  is  liable. 

As  to  the  death  watch,  the  necessity  appears  as  clearly,  and^ 
while  there  is  nothing  in  the  statute  as  to  who  shall  select  such 
person,  we  are  of  opinion  that,  under  the  statutory  liability  of 
the  sheriff  for  the  safety  of  his  prisoners,  the  authority  to 
select  a  death  watch,  for  such  purpose,  must  rest  with  the 
sheriff,  and  not  with  the  commissioners.  Therefore,  the  county 
is  liable  on  both  items  of  the  account.  Indeed,  there  is  not 
much  contention  between  oouusel  as  to  this  branch  of  the  case. 

The  substantial  controversy,  as  made  upon  the  argument,  is 
whether  Lloyd,  the  sheriff,  has  the  right  to  sue  for  the  money 
which  he  thus  paid  out.  The  appellants  contend  that,  in  the 
absence  of  any  showing  that  Richards  or  Knight  assigned 
their  claims  against  the  county  to  Lloyd,  Lloyd  is  not  the 
party  in  interest,  and  cannot  maintain  the  action.  But  we  are 
of  opinion  that  an  assignment  to  Lloyd  was  not  required,  and 
that  this  was  money  paid  out  by  Lloyd  for  the  county,  for 
which  the  county  was  liable  to  Lloyd. 

Richards  and  Knight  knew  that  the  county  commissioners 
declined  to  pay  them.  It  is  a  fair  presumption,  from  the  evi- 
dence, that  men  do  not  work  without  a  compensation,  or  a 
contract  therefor.  Richards  presented  his  claim  to  the  county 
commissioners  for  the  first  month  of  his  service,  and  for  every 
month  thereafter,  and  was  refused  payment.  We  think  it  was 
fairly  in  the  evidence  that  he  and  Knight,  under  the  circum« 
fltauces,  looked  to  Lloyd  for  their  pay.  Lloyd's  situation  was 
this:  He,  as  sherifii^  was  under  the  official  duty  of  oaring  for 
the  jail  and  the  prisoners.  He  was  liaUe  if  he  ficiiled  in  his 
duty.    He  had  power  (o  appoint  theae  men.    The  Momitf 


15  Mont]    Lloyd  v.  Boabd  of  Gommibsionsbs.         487 

existed  for  their  appointment  (which  necessity  he  determined| 
of  eoursey  at  his  peril).  The  men  being  appointed,  they  must 
be  paid.  If  Lloyd  was  to  get  them  he  must  pay  them  him* 
eelf.  He  did  get  them,  and  he  did  pay  them.  Therefore 
Lloyd  had  to  pay  this  money  to  obtain  this  necessary  service. 
It  is  a  case  of  money  paid  out  by  one  for  the  benefit  of 
another. 

The  only  question  left  is  whether  it  was  so  paid  at  the  re- 
quest of  the  other,  express  or  implied.  Of  course  it  was  not 
at  the  express  request  of  the  commissioners.  Was  the  request 
implied? 

It  was  said  in  4  Wait's  Actions  and  Defenses,  page  463,  as 
follows:  ^'lu  order  to  entitle  a  person  to  recover  money  paid 
for  another,  a  request,  express  or  implied,  must  be  established, 
or  an  express  promise  to  pay  it,  and  it  may  be  said  that,  in  all 
cases  where  there  is  a  legal  obligation  on  the  part  of  the  per« 
sou  paying  to  pay  the  money,  the  primary  obligation  resting 
n])Ou  the  person  for  whose  benefit  it  was  paid,  the  law  implies 
a  request  and  a  consequent  promise  that  will  uphold  an  action 
to  recover  it  back.''    (See  also  cases  cited.) 

We  quote  the  following  from  Bailey  v.  Busmig^  28  Conn. 
461:  ''Let  us  look  at  some  of  the  cases  of  assumpsit  for  money 
paid,  and  the  principle  settled  by  them.  Generally  it  is  suf- 
ficient if  the  money  is  paid  for  a  reasonable  cause,  and  not 
officiously.  {Brown  v.  Hodgson^  4  Taunt.  189;  SkiUm  v. 
MerriU^  16  Mass.  40;  J^erys  v.  Ourr^  2  Bam.  &  Adol.  833; 
Piywnal  v.  Ferrand,  6  Barn.  &  C.  439;  ExxUl  v.  PaUridge^  8 
Term.  Bep.  308;  Tauissant  v.  MarUnnant,  2  Term.  Bep.  100.) 
So  where  it  has  been  paid  to  relieve  a  neighbor's  goods  from 
legal  distraint  in  his  absence  (Jenkina  v.  Tucker ^  1  H.  Black.  90) 
for  there  was  a  legal  duty  resting  on  the  defendant.  So  to 
defray  the  expenses  of  his  wife's  funeral,  for  there  was  a  like 
duty.  So  to  reimburse  the  expenses  of  bail  for  pursuing  the 
principal  and  bringing  him  back  and  surrendering  him  into 
court.  {Fkker  v.  FcUlowa,  6  Esp.  171.)  So  for  getting  the 
defendant's  goods  free,  which  had  been  distrained  by  the 
landlord  for  the  defendant's  debt,  they  being  at  the  time 
on  the  tenant's  premises.  (EscaU  v.  PaUridge,  svpra.)  Or 
for  money  paid  to  indemnify  the  owner  for  the  loss  of 
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goods^  which  the  plaintiffy  an  auctioneer,  had,  by  mistake, 
delivered  to  the  defendant,  who  had  appropriated  them  to 
his  own  use  (Broton  v.  Hodgson,  9Upra);  though  of  this 
case  Lord  Ellenborough,  in  SilU  v.  Laing,  4  Camp.  81,  said 
that  he  thought  the  action  should  have  been  special,  but  the 
right  of  action  he  did  not  question.  So  where  money  has 
been  paid  by  a  surety,  or  by  one  of  several  joint  debtors.  (1 
Stephens'  Law  of  Nisi  Prius,  324,  336.)  So  where  one  has 
accepted  for  honor  a  protested  bill  and  paid  it.  In  Pownal 
▼•  Ferrandy  supra,  Tenderton,  C.  J.,  says:  ^The  plaintiff 
is  entitled  to  recover  in  assumpsit,  upon  the  general  prin- 
ciple that  one  man  who  is  compelled  to  pay  money  which 
another  is  bound  by  law  to  pay  is  entitled  to  be  reimbursed 
by  the  latter' ;  and  Lord  Loughborough  in  Jenkins  v.  Tucker, 
supra,  remarked  that  there  are  many  cases  of  the  sort  (the 
funeral  expenses  of  another's  wife  in  his  absence),  for  a 
person  having  paid  money  which  another  was  under  a  legal 
obligation  to  pay,  though  without  his  knowledge  or  con- 
sent, may  maintain  an  action  to  recover  back  the  money  so 
paid'.  The  views  of  Chitty,  in  his  treatise  on  Contracts,  page 
469,  and  of  Greenleaf,  in  his  treatise  on  Evidence,  volume  2, 
section  108,  are  in  harmony  with  this  principle,  that  where 
the  plaintiff  shows  that,  either  by  compulsion  of  law,  or  to 
relieve  himself  from  liability,  or  to  save  himself  from  damage, 
he  has  paid  money,  not  officiously,  which  the  defendant  ought 
to  have  paid,  a  count  in  assumpsit  for  money  paid  will  be  snp« 
ported.''  (See  also  Pomeroy's  Remedies  and  Remedial  Bights, 
sec.  512.) 

We  think  that  there  was  a  l^al  obligation  upon  Lloyd  to  pay 
Richards  and  Knight.  There  was  a  l^al  obligation  on  him 
to  keep  the  jail  and  the  prisoners.  It  took  men  to  do  this,  and 
it  took  money  to  pay  the  men.  Lloyd  paid  the  money  on  his 
legal  obligation  to  keep  the  jail  and  the  prisoners.  Therefor^ 
there  was  the  l^al  obligation  to  pay  his  employees.  Then, 
having  so  paid  them  on  such  legal  obligation  so  to  do,  he  can 
recover  from  the  party,  to  wit,  the  county,  for  whose  benefit 
he  paid  the  money.  For  the  ultimate  liability  was  upon  the 
county  to  pay  these  expenses  by  reason  of  the  necessity  for  the 
services,  and  the  authority  to  incur  the  expenses  Uierefor, 
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We  are  therefore  of  opinion  that  the  judgment  of  the  diatriet 
oonrt  should  be  a£Srmed,  and  it  is  ao  ordered. 

Affirmed, 
Hunt,  J.,  concars. 

The  chief  justice  having  determined  this  case  as  district 
judge,  does  not  participate  in  this  decision. 


BATEMAN  bt  ux.,  AppELULirra,  v.  BAYMOND  et  vx^ 

Bebpondekts, 

[BabmiHed  Febnuury  35, 189S.    Dedded  Kuoh  4, 1895.] 

Dekd  TxraaxDWD  ab  KoBxakom— Setting  ande  contradictory  finding,—Ia  an  aciloii 
by  a  grantor  to  haye  a  deed  declared  a  mortgage,  and  for  an  aooonntlDg,  the 
Jnry  fonnd  that  the  instmment*  which  was  a  deed  on  its  face,  was  giyen  as, 
and  was  intended  by  the  parties  at  the  time  to  be,  a  mortgage,  and  this  finding 
was  not  attacked,  bat  accepted  by  all  parties  as  tme.  Subsequently^  on  an 
accounting  between  the  parties,  the  court  found  that  the  grantee  belieyed  that 
the  instrument  was  a  deed,  and  in  this  belief  made  improvements  and  expendi- 
tures upon  the  premises  while  in  possession.  Eeld,  That  the  latter  finding, 
being  contradictory  to  the  admitted  facts  in  the  case,  could  not  be  sustained, 
and  must  be  set  aside.    (JbAnsofi  y.  Bielenberg,  U  Kont.  606,  distinguished.) 

Bmm»— Remand  of  caae  for  correct  accounting,— Jsk  the  case  at  bar  the  court,  on 
the  accounting,  proceeded  upon  the  erroneous  theory  that  the  mortgagee  was 
in  possession  in  the  bona  ftde  belief  that  he  was  the  owner  in  fee,  and  accord- 
ingly  allowed  him  certain  items  for  improyementi,  etc.,  and  it  was  held,  that 
the  case  must  be  remanded,  and  an  accounting  had  on  the  correct  theory  of 
ascertaining  what  items  of  expense  were  necessary  for  the  protection  and 
presenration  of  the  estate  by  a  mortgagee  in  possession.  {Johmon  y.  Biden' 
berg,  14  Mont  606,  cited.) 

WnrnTxa-^Oonfiieting  testtmony.— Where  there  is  a  substantial  conflict  in  the  tes- 
timony the  finding  of  the  court  below  will  not  be  disturbed  on  appeal.  {Browne* 
fM  y.  ^^,  ante,  p.  403,  dted.) 

Appeal  from  Fiflh  Judicial  Di^riot,  Madison  County. 

AcrriON  to  have  a  deed  declared  a  mortgage^  and  for  an 
aooounting.  Plaintiffs'  motion  for  a  new  trial  was  denied  by 
Showebs,  J.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 

This  action  was  brought  by  Bateman  and  wife,  plain tiffs^ 
against  Bayraoud  and  wife,  defendants,  for  the  purpose  of 
having  a  certain  deed  made  by  the  Batemans  to  Winthrop 
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Raymond  declared  to  be  a  mortgage,  and  for  an  accounting 
between  the  parties. 

In  about  the  month  of  July,  1887,  the  plaintiffs,  being 
indebted  to  the  defendant  Raymond  in  the  sum  of  eleven  thou- 
sand five  hundred  and  seventy-four  dollars,  made  and  deliv- 
ered to  Raymond  a  deed  conveying  a  large  quantity  of  real 
estate.  Tliat  deed  was  absolute  upon  its  fiice.  Some  time  after 
making  this  deed  defendant  Raymond  went  into  possession  of 
the  real  estate,  and  remained  in  such  possession  until  the  oom- 
menoement  of  this  action. 

The  cause  came  on  for  trial  before  the  district  court,  sitting 
with  a  jury,  at  the  February  term,  1894.  Only  one  question 
was  tried  to  the  jury.  That  question  was  stated  in  a  finding 
submitted,  as  follows:  ^'Was  the  instrument  executed  on  the 
twenty-ninth  day  of  July,  1887,  by  plaintifis  to  defendant 
Raymond,  given  as,  and  intended  at  the  time  to  be,  a  mort- 
gage to  secure  existing  indebtedness  of  plaintiffs  to  defendant 
Raymond''? 

This  question  the  jury  answered  in  the  affirmative.  There- 
upon  the  court  appointed  a  referee  to  take  evidence  upon  the 
accounting  between  plaintifis  and  defendants.  The  referee  re- 
ported at  the  May  term,  1894.  The  court  considered  the  tes* 
timony  reported  by  the  referee,  and  also  some  further  oral 
testimony,  on  the  question  of  the  accounting.  Upon  this 
report  of  the  referee,  and  the  evideuce,  the  court  made  find- 
ings as  to  the  accounting  between  the  parties.  The  findings 
contained  the  account,  as  the  court  settled  it,  showing  a  bal- 
ance due  from  Bateman  to  Raymond  of  thirteen  thousand 
nine  hundred  and  twenty-four  dollars  and  forty-four  cents. 

Judgment  was  entered  upon  said  account  as  follows:  ''That 
all  the  accounts  between  plaintiffs  and  defendants  be  declared 
settled,  according  to  the  judgment  herein;  that,  upon  the  pay- 
ment of  said  sum  of  thirteen  thousand  nine  hundred  and 
twenty-four  dollars  and  fifty  cents  by  the  plaintiffs  to  the 
defendants,  Winthrop  Raymond  and  Ella  Raymond,  his  wife, 
they  shall  accept  the  same  and  shall  reconvey  to  the  plaintifis, 
by  good  and  sufficient  deed,  the  said  lands  described  in  the 
complaint,  and  the  whole  thereof,  except  those  parcels  sold  by 
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the  defendant  as  town  lots;  and  that  the  costs  of  this  acooaut- 
ing  be  divided  equally  between  the  parties.'' 

A  motion  for  a  new  trial  was  made  hj  the  plaintifis  upon 
this  question  of  the  decision  upon  the  accounting.  This 
motion  was  denied.  From  the  order  denying  this  motion  and 
from  the  judgment  upon  the  accounting  the  plaintifis  appeal 
to  this  court.  The  alleged  errors  upon  which  they  rely  are 
aet  forth,  along  with  the  discussion  of  the  same,  in  the  opinion 
below. 

Smith  &  Wovd,  Samud  Ward,  and  W.  A.  Qark,  for  Appel- 
lants. 

The  defendant  was  in  fact  a  mortgagee  in  possession.  And 
a  mortgagee  in  possession  cannot  claim  payment  for  perma- 
nent improvements,  unless  such  improvements  were  actually 
necessary  to  preserve  the  property  intact.  {Russell  v.  Blake,  2 
Pick.  605;  10  Am.  &  Eng.  Ency.  of  Law,  261;  Loundea  v. 
ChMm,  2  McCord,  465;  MoOarron  v.  Camdy,  18  Ark.  34; 
MicJdea  v.  DUlage,  17  N.  Y.  80;  Harper^s  Appeal,  64  Pa.  St. 
SI 5;  Hidden  v.  Jordan,  28  Cal.  301;  2  Jones  on  Mortgages, 
S  1127;  Wia  V.  Tinideee,  66  Wis.  380;  Ham  v.  Indianapolis 
Nat.  Bank,  126  Ind.  381;  Silsbury  v.  JfcCbon,  3  N.  Y.  382.) 
Finding  No.  13,  allowing  the  respondent  one  hundred  dollars 
per  annum  for  superintending  the  ranch,  is  erroneous.  He  was 
in  possession  as  a  means  of  paying  the  debt  due  him,  and  was 
entitled  to  what  he  could  make  out  of  the  property,  and 
was  only  chargeable  for  the  reasonable  rental  value  of  the 
farm.  (3  Pomeroy's  Equity  Jurisprudence,  §  1217;  Umer  v. 
Laper,  26  N.  J.  Eq.  476;  dark  v.  Smith,  1  N.  J.  Eq.  121; 
Benham  v.  Howe,  2  Cal.  387;  Van  Buren  v.  Olmdead,  6  Paige, 
9;  Hawm  v.  Osbam,  4  Paige,  344.)  Finding  No.  14  is  erro- 
neous, being  both  against  the  law  and  the  evidence.  One  who 
acts  with  knowledge  of  another's  rights  in  real  estate,  or  who 
has  means  of  knowing  his  own  title  and  the  claims  or  title  of 
others  in  the  land,  is  not  permitted  to  claim  compensation  for 
permanent  or  any  improvements,  except  such  as  are  necessary 
to  protect  the  property  and  keep  it  in  repair.  {Oreen  v.  Bid' 
die,  8  Wheat,  1 ;  Ja^ikson  v.  Loomis,  4  Cow.  168;  White  v.  Moss, 
21  Cal.  34;  Patriok  v.  Marshal,  2  Bibb.  40;  MoKim  v.  Woody, 
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1  Rand.  68;  JBarhw  y.  Bdl,  1  A.  K  Marsh.  246;  Harrimm  v« 
Fleming^  7  B.  Mon.  637;  LkLxoaon  v.  OnnOf  1  8.  E.  Rep.  664{ 
Wood  V.  ErebB,  33  Oratt.  686;  10  Am.  &  Eng.  Encj.  of  Law, 
261,  and  note.) 

Oofhdi  A  WeHoomBf  and  Blake  &  Penwdly  for  Respondents, 

The  mortgagee  in  possession  shall  be  allowed  for  permanent 
improvements  made  by  him  under  the  bona  fide  bat  mistaken 
supposition  that  he  was  the  absolute  owner  of  the  premises. 
(McSorley  v.  Loriua,  100  Mass.  270;  Bright  v.  Boyd^  1  Story, 
478;  Harper^ 8  Appeal^  64  Pa.  St.  316;  Bernard  v.  Jenntson,  27 
Mich.  230;  Oreen  v.  WedeoU,  12  Wis.  606;  Oreen  v.  Dixon,  9 
Wis.  632;  Macon  v.  CoUrell,  12  Miun.  194;  Ihomae  v.  Evant, 
106;  N.  Y.  612;  Waealoh  Min.  Oo.  v.  Jenninga,  16  Pac.  Rep. 
66;  Minor  v.  Beekman,  60  N.  Y.  337;  Micklee  v.  DUlage,  17 
N.  Y.  80;  Benedict  v.  Oilman^  4  Paige,  68;  Putnam  v.  BUchiej 
6  Paige,  390;  Trood  v.  Daois,  21  Ind.  34;  Soberls  v.  Fleming, 
63  III.  196;  Montgomery  v.  Chadwickj  7  Iowa,  114;  2  Jones  on 
Mortgages,  §  1128;  10  Am.  &  Eug.  Eucy.  of  Law,  261.) 

Dfi  Witt,  J. — One  of  the  specifications  of  error  is  that  the 
court  erred  in  the  finding  of  the  rental  value  of  the  figrm  dur- 
ing the  time  that  the  mortgagee  Raymond  was  in  possession. 
Upon  this  question,  however^  there  was  a  substantial  conflict 
in  the  testimony,  and  the  finding  will  not  be  disturbed. 
{Broumfield  v.  Bierj  ante,  p.  406.) 

The  same  is  true  in  regard  to  the  specification  of  error  in 
regard  to  the  wheat,  bran,  and  shorts.  There  was  a  substantial 
confiict  in  the  testimony  as  to  whether  this  property  was  or 
was  not  included  in  a  certain  sale  of  personal  property,  described 
in  the  evidence. 

The  other  errors  assigned  all  depend  upon  the  error  of  the 
court  in  finding  No.  14.  It  is  to  be  observed  that  the  finding 
of  the  jury  ui>on  the  question  of  mortgage  vel  non  was  that 
the  instrument,  which  was  a  deed  on  its  face,  was  given  as, 
and  was  intended  at  the  time  to  be,  a  mortgage  to  secure 
indebtedness  from  plaintiffs  to  defendants.  This  finding  ia 
not  attacked.  It  is  a  fact  in  the  case.  Indeed  plaintifi^  can- 
not  attack  it,  if  they  wish  to  sustain  their  case.    It  established 
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their  ooDtention.  DefeodantB  do  not  attack  it.  Therefore,  it 
is  now  trne  and  undisputed,  not  only  that  the  insirument  was 
a  mortgage,  but  that  it  was  given  as  a  mortgage,  and  intended 
by  the  parties  as  a  mortgage.  Defendant  Raymond  was  one 
of  the  parties.  It  was  therefore  intended  by  him  to  be  a  mort* 
gage.  In  the  faoe  of  this  unattacked  finding  and  fact,  the 
court,  when  the  matter  of  the  aooouuting  comes  before  it,  makes 
the  following  finding: 

''That  the  defendant  Raymond  had  reason  for  believing 
himself  possessed  of  an  absolute  estate  in  the  land,  and  did 
believe  that  he  was  the  owner  of  the  property,  and,  acting  under 
the  belief,  and  in  good  faith,  made  certain  beneficial  repairs 
and  improvements  upon  the  property,  to  the  extent  and  value 
of  the  sum  of  four  thousand  four  hundred  and  twenty-two  dol« 
lars  and  twenty-one  cents;  that  the  improvements  consisted  of 
repairs  and  improvements  on  dwelling  and  tenement  houses, 
atore-building,  barn  and  outhouses,  seeding  portions  of  the 
land  to  tame  grasses,  planting  fruit  trees,  building  new  fences, 
constructing  fences  and  cleaning  and  grubbing  land,  and  cut« 
ting  willows,  and  other  necessary  repairs  and  improvements 
incident  to  the  economical  and  beneficial  use  of  the  property, 
and  increased  the  value  thereof,  and  that  the  expenses  of  the 
same  were  reasonable.''    (Finding  No.  14.) 

Upon  this  finding  of  the  court  that  Raymond  had  reason  for 
believing  himself  possessed  of  the  absolute  estate  in  the  land, 
and  not  that  he  was  simply  a  mortgagee,  the  court,  upon  the 
accounting,  allowed  him  several  items  which  he  had  expended 
upon  the  premises.  But  this  finding  No.  14  cannot  be  sus* 
tained.  It  is  simply  impossible  that  Raymond  accepted  this 
deed  as  a  mortgage,  and  intended  it  to  be  so,  and  also  that  he 
believed  that  he  had  an  absolute  estate  in  the  land. 

We  are  not  called  upon  to  review  the  finding  of  the  jury 
that  the  instrument  was  a  mortgage.  Starting  with,  and  keep^ 
ing  to,  that  fact  in  the  case  the  contradictory  finding  that 
Raymond  believed  that  it  was  a  deed  cannot  be  sustained,  and 
must  be  set  aside. 

This  case  is  not  like  the  one  of  Johnson  v.  Bidmiberg^  14 
Mont.  606,  for  in  that  case  there  were  two  contradictory  find- 
ings, both  of  whioh  were  attacked,  and  we  said  that  it  was  not 
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tor  us  to  determine  which  finding  was  true.  But  in  the  case 
at  bar  the  one  finding,  the  first  one,  that  the  instrument  was  a 
mortgage,  is  not  attacked,  and  is  accepted  by  all  parties  as  true. 
But  the  contradictory  finding  is  attacked.  Therefore,  the  sit- 
uation of  the  case  is  this:  That  it  is  the  fact,  as  everybody 
agrees,  that  the  instrument  was  a  mortgage,  and  intended  by 
the  parties  to  be  such*  And  with  this  fact  undisturbed  and 
nnattacked,  the  court  finds  that  one  party  believed  it  was  not 
a  mortgage.  We  see  no  other  course  in  this  case  but  to  set 
aside  the  finding  No.  14.  From  this  finding  other  errors 
flowed. 

In  pursuance  to  the  finding  No.  14  the  court  also  found 
that  the  defendant  Raymond,  who  was  a  mortgagee  in  posses- 
sion, was  entitled  to  a  credit  of  one  hundred  aud  eighty-eight 
dollars  for  surveying  and  platting  a  townsite,  which  was  part 
of  the  premises  included  in  the  mortgage.  This  was  finding 
NalO. 

In  finding  No.  13  the  court  also  allowed  said  Raymond  a 
credit  of  one  hundred  dollars  per  annum  for  superintending 
the  property  during  the  time  in  which  he  was  in  possession. 

In  the  accounting  which  the  court  made  upon  the  report  of 
the  referee  it  also  gave  said  Raymond  credit  for  a  large  num- 
ber of  other  ezi)enditures  'incident  to  the  convenient  and 
profitable  use  of  the  property.''    (Finding  No.  14.) 

But  a  mortgagee  in  possession  is  entitled  to  credit  for 
expenditure  made  by  him  for  the  necessary  preservation  and 
protection  of  the  property.    (2  Jones  on  Mortgages,  §  1127 
and  cases  there  cited;  10  Am.  &  £ng.  £ncy.  of  Law,  261,  and 
oases  there  cited.) 

But,  in  this  case,  the  lower  court,  upon  the  accounting,  was 
not  proceeding  upon  the  theory  that  Raymond  was  simply  a 
mortgagee  in  possession,  but,  upon  the  other  band,  upon  the 
theory  that  he  was  in  possession  in  the  bona  fde  belief  that 
be  was  the  owner  in  fee.  Therefore,  the  items  allowed  to  Ray- 
mond as  credits  were  allowed  upon  a  fiilse  and  wrong  theory 
as  to  Raymond's  possession. 

V  Res|M)ndents  cite  authorities  to  the  effect  that  a  person  in 
possession  of  real  estate,  in  the  honest  belief  that  he  is  the 
owner  in  fee,  in  making  improvements  and  e^qpenditnies  upon 
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the  premises,  stands  in  a  different  position  than  a  mortgagee  in 
possession.  It  was  on  the  theory  that  Raymond  was  a  person 
honestly  believing  that  he  owned  the  fee  tliat  the  oourt  below 
proceeded.  This  was  by  reason  of  the  court's  error  in  finding 
No.  14.  But  we  cannot  see  how  we  can  strike  out  any  items, 
or  modify  the  judgment  so  as  to  affirm  it  as  modified. 

We  are  of  opinion  that  the  case  must  go  back  to  the  district 
court|  and  that  court  must  place  itself  upon  the  right  ground 
for  a  determination  of  what  items  should  be  allowed.  The 
oourt  must  ascertain  what  items  of  expense  were  necessary  for 
the  protection  and  preservation  of  the  estate  by  a  mortgagee  in 
possession.  The  court  below  has  never  made  findings  npon 
this  correct  theory. 

The  judgment  of  the  district  court  is  therefore  reversed,  and 
the  case  is  remanded  with  the  following  directions:  The  court 
will  set  aside  finding  No.  10  allowing  the  credit  of  one  hundred 
and  eighty-eight  dollars  for  surveying,  and  finding  No.  18 
allowing  one  hundred  dollars  per  annum  for  superintending 
the  property,  and  also  finding  No.  14.  The  court  will  then 
find  from  the  testimony  already  before  it,  and  from  any  other 
testimony  which  it  finds  it  necessary  to  take,  whether  said  sum 
of  one  hundred  and  eighty-eight  dollars  for  surveying,  and  said 
sum  of  one  hundred  dollars  per  annum  for  superiutending,  the 
property,  and  all  other  items  of  expenditure  upon  the  estate, 
•et  forth  in  the  account,  were  necessary  for  the  protection, and 
preservation  of  the  estate  by  a  mortgagee  in  possession,  and 
will  allow  all  of  such  items  as  a  credit  to  tiie  defendants, 
and  will  disallow  all  such  items  of  expenditure  upon  the  estate 
which  were  not  so  necessary  for  such  protection  and  preser- 
vation.   {Johnson  v.  Bielenberg^  mpra.) 

Having  found  these  facts  the  court  will  then  enter  judgment 
for  the  balance,  as  it  may  appear  from  the  finding  and  the 
account. 

The  findings  in  all  respects,  except  as  herein  set  ibrth,  are 
undisturbed. 

The  costs  of  this  appeal  will  be  taxed  against  the  respondents. 

Hunt,  J.,  ooncnia. 
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ALLENy  Appellant,  tf.  BOUSH,  Bbbpondemt. 

[Bubmittad  S^bnury  27, 1896.    Decided  ICaitsh  4, 1885.] 


Kimncn  WoMxir.— BtitbamTf  right  in  H&Ud  proptrty  of  toi/s.^Seotion  1482  of  fbe 
Oompiled  Btatntes  of  Montana  (Aot  of  January  12, 1865)  fireee  the  duly  liated 
property  of  a  married  woman  from  debte  and  liabilitiea  of  tlie  hnaband  vhhem 
eontracted  for  necessary  articles  for  the  wife  and  minor  children,  bat  does  not 
giTS  to  a  married  woman,  in  reference  to  such  properly,  complete  status  as  a 
fem$  B&U,  and  does  not  depriYe  a  husband  of  curtesy  in  such  property. 
{Ohadwiek  t.  Ibtom,  9  Mont.  887;  Improwmitni  (7o.  t«  OoUnr,  1  Mont  M« 
cited.) 

Appeal  firom  Fird  JudmcU  Didrki,  Lewis  and  (Xarie  Onmiy. 

Ejectment.  Judgment  was  rendered  for  the  defendant 
below  by  Buck,  J.    Affirmed. 

Statement  of  the  oaae: 

TbiB  18  an  action  in  the  nature  of  ejectment,  by  which  plain- 
tiff below  sought  possession  of  certain  town  lots  in  the  city  of 
Helena,  and  damages  .for  their  detention.  The  trial  was  by  the 
oonrt  sitting  without  a  jury.  Judgment  was  for  defendant 
Tiie  plaintiff's  motion  for  new  trial  was  denied*  From  this 
order  the  plaintiff  appeals. 

Mauena  Bullard,  for  Appellant. 

The  defendant,  in  a  case  where  there  is  a  valid  judgment  and 
execution,  is  as  much  bound  by  the  deed  of  a  sheriff  as  if  it 
had  been  made  by  the  defendant  himself.  (Devlin  on  Deeds, 
§  1435.)  The  ap|iellant,  therefore,  having  acquired  his  title  by 
virtue  of  a  sheriff's  deed  under  a  valid  judgment^  and  without 
notice  of  any  adverse  claim  of  this  respondeut,  became  the 
owner  of  the  fee  of  the  property.  The  provisions  of  the  stat- 
ute of  limitations,  so  far  as  they  affect  this  case,  are  the  fol- 
lowing: Comp.  Stats.,  §§  29,  32,  33,  39.  See,  as  to  the  right 
of  a  wife  to  sue  alone,  when  the  action  concerns  her  8e{)arate 
property,  Cod.  Stats.  1872,  §  7;  Moak's  Van  Santvooixi's 
Pleadings,  61;  Aokley  v.  Tarbox,  31  N.  Y.  664;  Palmer  v. 
Daw$,  28  N.  Y.  242;  Hopkins  v.  Noyes,  4  Mont.  659;  PaJmer 
V.  Murray^  8  Mont.  174.  During  all  the  time  since  the  paiv 
chase  of  the  property  by  the  appellant^  and  while  he  has  been 
in  exclusive  possession  thereof,  the  respondent  was  capable  in 
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law  of  iDstituting  a  suit  to  determine  her  rights  without  join- 
ing her  husband  with  her.  This  being  true,  the  statute  ran 
against  her  as  if  she  were  a  feme  sole.  The  position  taken  by 
counsel  for  respondent,  that  a  purchaser  b  chargeable  witli  lis 
pendens  when  the  suit  is  against  his  grautor,  may  be  conceded  to 
be  sound  at  common  law,  but  our  statute  has  settled  this  ques- 
tion and  repealed  the  common  law  in  so  far  as  the  common  law  is 
in  conflict  with  its  provisions.  (Comp.  Stats.,  §  70,  p.  76;  and 
see  Mellwrath  v.  Hollander,  73  Mo.  105.)  The  courts  of  Cali- 
fornia, under  a  provision  like  ours,  hold  that  the  mere  peudency 
of  a  suit  does  not,  as  at  common  law,  change  the  possession  of 
the  subject  matter,  and  that  the  notice  or  lis  pendens  must  appear 
of  record.  {Head  v.  Fordyce,  17  Csl.  140;  Eiohardsonv,  WhUe^ 
18  Cal.  102;  AtUi  v.  Oassaway,  18  Cal.  205;  Sampson  v.  OlUeyer, 
22  CaL  211;  Smith  v.  Oale,  12  Sup.  Bep.  679.) 

Oeorge  F.  Shdton,  for  Respondent. 

The  statement  on  motion  for  a  new  trial,  embodied  in  the 
transcript,  is  not  such  as  entitles  it  to  consideration  by  the 
court.  {Marhw  v.  Marsh,  9  Gal.  269;  Hayne  on  New  Trial 
and  Appeal,  1 156.)  The  respondent  has  never  been  divested 
of  the  legal  title  to  the  property  in  controversy  by  any  legal 
proceedings.  Fort,  appellant's  grantor,  purchased  at  sheriff's 
sale  under  a  decree  of  foreclosure,  but  did  not  secure  a  deed 
therefor  from  Che  sheriff.  As  a  consequence  the  legal  title 
after  this  judicial  sale  remained  in  the  judgment  debtor  until 
the  deed  of  the  sheriff  was  delivered  to  the  purchaser,  (iln- 
thony  V.  WeseeU,  9  CsA.  103.)  While  the  suit  commenced  by 
respondent  and  her  husband  against  Fort  was  pending  the 
plaintiflT,  Allen,  purchased  the  property  of  Fort  and  received  a 
deed  from  him.  Beiag  in  privity  with  Fort,  by  reason  of  this 
deed,  Allen  was  bound  by  the  judgment  subsequently  rendered 
in  favor  of  respondent  and  against  his  grantor.  Fort.  (Comp. 
8taU.,  §  374;  l^iarp  v.  Lwnley,  84  Cal.  615.)  The  respond- 
ent was  properly  placed  in  possession  of  the  premises.  (Leese 
y.  Clark,  29  Cal.  664.)  The  filing  of  a  notice  of  Hs  pendens 
was  unnecessary  to  protect  the  respondent  against  the  claims 
of  Allen,  holding  in  privity  with  Fort,  by  reason  of  his  deed 
from  hun.    (Comp.  Stats.,  §  374;  and  see  Waison  v.  DowUtng^ 
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26  Cal.  125;  Lang  v.  NemOe,  29  Cal  132.)  The  plaintiff  was 
not  a  purchaser  without  notice  {Brush  \.  Wailf  15  Pet.  93); 
and  could  not  claim  tliat  the  statute  of  limitations  would  rno 
in  his  favor  pending  the  original  actions.  {Lynck  ▼.  Andrtw^ 
25  W.  Va.  751;  ^mnumB  Goal  Ck>.  v.  Doran,  142  U.  S.  437; 
Lacamgne  v.  Oiapnis,  144  U.  S.  125;  Sharp  v.  lAundeg^  34 
Cal.  615;  Tlampson  v.  Baker,  141  U.  S.  648.)  The  statute 
of  limitations  could  not  run  against  re8{)ondent|  she  being  a 
married  woman  living  with  her  husband,  who,  by  reason  of 
the  birth  of  a  child  was  tenant  by  the  curtesy,  and  had  the 
right  to  the  rents,  issues  and  profits  of  her  real  estate,  and  was 
a  necessary  jmrty  with  her  in  all  actions  affecting  the  posses-^ 
sion  of  her  real  estate.  (See  Cod.  Stots.  1872,  §  12,  p.  517.) 
Title  in  defendants  need  not  be  pleaded  but  may  be  proven 
under  a  denial  of  the  plaintiff's  title.  {Marshall  v.  Sko^Ur,  32 
Cal.  176.)  When  the  action  concerns  the  separate  property  of 
a  married  woman  she  may  sue  alone  (Cod.  Stats.  1872,  §  7); 
and  the  separate  property  of  a  married  woman,  under  the  com- 
mon law  wliich  was  in  force  in  Montana  in  1872,  is  such  as 
belongs  to  her  absolutely,  and  over  which  her  husband  has  no 
control.  {Insurance  Co.  v.  Bay,  4  Barb.  407;  and  see  Hop- 
kins V.  Noyes,  4  Mont.  559;  Comp.  Stats.,  S  405.) 

Per  Curiam. — The  learned  judge  of  the  district  court,  in 
deciding  this  case,  filed  a  written  opinion,  in  which  he  said,  in 
part,  as  follows: 

^'The  questions  to  be  determined  in  this  action  depend  upon 
facts  substantially  as  follows:  The  defendant,  a  married  woman, 
received  a  probate  judge's  deed  in  1870  to  the  town  lots  in 
controversy.  Soon  after,  she  and  her  husband  mortgaged  the 
same  to  one  Fort.  The  mortgage  was  foreclosed,  and  Fort 
became  the  purcliaser  of  the  property  at  sheriff's  sale  in  1871. 
Soon  after  his  purchase  of  the  property  he  sold  it  to  the  plain- 
tiff", who  took  possession.  In  1872  defendant  and  her  husband 
commenced  an  action  against  Fort  to  set  aside  the  sherifl^s 
sale,  and  for  restoration  of  the  premises.  The  Boush-Fort 
suit  lasted  a  number  of  years,  by  reason  of  appeals  to  the 
supreme  court  of  the  United  States,  but  was  finally  decided  in 
fiivor  of  the  Boushes.    AUen^  meanwhile,  had  retaaoed  pofr> 
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session.  Shortly  after,  or  before  the  final  determination^ 
defendant's  husband  died/'  This  was  in  1887.  ^<The  lots 
were  then,  in  1891,  restored  to  the  defendant  under  a  writ  of 
restitution.  Plaintiff  sues  in  ejectment,  basing  his  title  on 
adverse  possession  of  the  premises.  During  their  marriage  the 
Koushes  had  a  child;  and,  therefore,  the  husband,  if  he  had 
survived  the  defendant,  and  she  had  left  these  lots  as  a  portion 
of  her  estate,  would  have  been  entitled  to  curtesy  therein." 
The  Dower  and  Curtesy  Act  of  February  11,  1876  (9th 
Sess.  Laws,  63),  was  not  repealed  when  this  action  was  com^ 
menced.  {Chadtmok  v.  TcUemy  9  Mont.  367.)  The  portion  of 
the  act  as  to  curtesy  seems  to  be  repealed  by  the  Civil  Code, 
section  177,  approved  February  19, 1895.  This  repeal  is,  of 
oonrse,  long  after  this  action  was  commenced.  Quoting  again 
from  the  opinion  of  the  district  court.  ''Under  the  above 
conditions,  has  the  plaintiff  acquired  title  by  adverse  posses- 
sion?  Section  39  of  the  Compiled  Statutes,  which  applies, 
provides  that  no  rights  by  adverse  possession  can  be  acquired 
against  a  married  woman  if  her  husband  was  a  necessary  party 
to  a  suit  that  might  have  been  instituted  by  her  for  the  asser- 
tion to  her  right  to  real  property.  Section  7  of  the  Codified 
Statutes  of  1872,  however,  is  as  follows:  'When  a  married 
woman  is  a  party,  her  husband  shall  be  joined  with  her,  except 
that  when  the  action  concerns  her  separate  property  she  may 
sue  alone.'  This  statute  was  the  law  until  Boush's  death  in 
1887.  In  order  to  decide  whether  Mrs.  Roush's  husband  would 
have  been  a  necessary  party  to  any  suit  she  might  have  insti- 
tuted against  the  plaintiff  during  the  period  in  which  he 
daims  his  adverse  right  was  acquired  it  will  first  be  neces- 
sary to  interpret  section  1432  of  the  Compiled  Statutes/' 
[From  the  act  of  January  12,  1865.]  "This  is  as  iollows: 
'That  the  property  owned  by  any  married  woman  before  her 
marriage,  and  that  which  she  may  acquire  after  her  marriage  by 
descent,  grant,  gift,  devise,  or  otherwise,  and  the  increase,  use, 
and  profits  thereof,  shall  be  exempt  from  all  debts  and  liabilities 
of  the  husband,  unless  for  necessary  articles  procured  for  the 
nse  and  benefit  of  herself  and  her  children  under  the  age  of 
eighteen  years;  provided,  however^  that  the  provisions  of  this 
chapter  shall  extend  only  to  such  property  as  shall  be  men- 
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tioned  in  a  list  of  the  property  of  such  married  woman  as  is  on 
record  in  the  office  of  the  register  of  deeds  of  the  county  in 
which  such  married  woman  resides/  Was  the  intention  of  the 
l^islature  in  the  enactment  of  this  statute  in  1865  to  bestow 
upon  a  married  woman,  in  reference  to  her  duly  listed  prop- 
erty,  a  complete  status  of  a  feme  eolef  If  it  was,  then  tlie 
plaintiff  herein  must  recover.  Did  the  legislature  really 
intend,  however,  that  property  of  a  married  woman  listed  in 
pursuance  of  said  section  be  absolutely  divested  of  any  control 
or  property  right  on  the  part  of  the  husband  ?  If  it  was,  sec- 
tion 7  of  the  Codified  Statutes  of  1872,  above  quoted,  would, 
of  course,  apply,  and  there  would  have  been  no  necessity  for  a 
joinder  of  her  husband  in  any  action  concerning  these  lots 
which  might  have  been  instituted  by  the  defendant.  It  is  to 
be  borne  in  mind  that  the  deed  of  these  lots  to  defendant  con- 
tained no  provision  that  they  were  to  be  held  to  her  sole  and 
separate  use.  The  recording  of  the  deed,  however,  as  decided 
by  our  supreme  court,  was  a  compliance  with  said  section,  and 
freed  the  lots  from  the  debts  and  liabilities  of  the  husband, 
to  the  extent  therein  declared.  (Montana  I,  Cb.  v.  Colter,  7 
Mont  641.)  At  common  law  the  husband  had  an  estate  in 
the  realty  of  his  wife  during  the  coverture.  He  could  exer- 
cise almost  full  control  of  it.  In  England,  particularly  within 
the  present  century,  the  court  of  chancery  has  gradually  form- 
ulated an  equitable  system  for  the  protection  of  the  property 
rights  of  a  married  wonuin,  which  has  done  much  to  obviate 
any  harshness  often  incidental  to  the  common-law  rule.  In 
the  United  States,  on  the  other  hand,  statutory  enactments 
have  brought  about,  in  almost  all  of  the  states,  a  similar  result* 
The  decisions  of  the  various  states  of  the  union  of  late  years, 
on  the  status  of  a  married  woman  owning  property  rights, 
depend,  as  a  rule,  on  statutory  enactments.  These  statutes  vary 
greatly  in  the  different  states,  and  I  have  been  unable  to  find 
any  decision  construing  a  statute  identical  in  phraseology  with 
section  1432.  In  many  of  the  states  the  property  of  a  married 
woman  is  declared  to  be  her  sole  and  separate  property,  upon 
oomplianoe  with  statutory  requirements.  But  in  almost  all 
of  the  decisions  under  these  statutes  a  reluctance  is  manifested 
by  the  courts,  if  the  lq;islative  language  is  at  all  doubtful^  to 
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ignore  the  oommon  law,  and  absolutely  annihilate  the  mutual 
property  relations  of  husband  and  wife.  Is  section  1432 
broad  enough  to  admit  of  the  construction  that  a  husband  has 
no  right  whatsoever  in  the  listed  property  of  his  wife?  The 
section  nowhere  expressly  declares  this.  It  only  frees  such 
listed  property  from  debts  and  liabilities  of  the  husband,  unless 
contracted  for  necessary  articles  for  the  wife  and  minor  chil- 
dren. At  the  time  this  section  1432  was  adopted  the  legisla- 
ture also  declared  that  the  common  law  of  England,  in  so  far 
as  generally  applicable,  should  also  be  in  force.  Furthermore, 
other  enactments  by  the  legislatures  of  Montana,  passed  subse- 
quently to  said  section  1432,  would  seem  to  conflict  with  the 
theory  that  it  was  intended  that  this  section  should  give  to 
a  married  woman  the  same  ^cUm  as  a  feme  iole.  The  Sole 
Traders'  Ac^ts  of  1874  (8th  Sess.  Laws,  93),  and  1891  (2d 
State  Sess.  Laws,  263),  Tlie  Married  Woman's  Act  of  1887, 
the  sections  of  the  Compiled  Statutes  regulating  the  convey- 
mnce,  and  disposition  by  will,  of  her  property  by  a  married 
woman,  and  particularly  the  Dower  and  Curtesy  Act  of 
1876,  all  indicate  the  contrary.  In  the  act  last  referred  to 
(see  Acts  of  1876,  p.  69),  section  25  is  as  follows:  '  When  any 
man  and  his  wife  are  seised  in  her  right,  and  when  a  married 
woman  is  seised  to  her  sole  and  separate  use,  free  from  the  con- 
trol of  her  husband,  of  any  estate  of  inheritance  and  lands,  the 
husband  shall,  on  the  death  of  the  wife,  hold  the  lands  for  his 
life,  as  a  tenant  thereof  by  the  curtesy.'  Clearly,  the  use  of 
the  words  'are  seised  in  her  right'  is  a  recognition  of  the 
estate  of  the  husband  in  a  wife's  realty  during  coverture.  It 
is  noticeable,  also,  that  a  distinction  is  made  in  this  very  sec- 
tion 25  between  real  estate  in  the  wife's  name,  without  limita- 
tion, and  tiiat  held  by  her  to  her  sole  and  separate  use,  free 
from  the  control  of  her  husband.  The  distinction  above  men- 
tioned aids  in  the  construction  of  section  7  of  the  Codified 
Statutes  of  1872,  and  strengthens  my  conclusion  that  in  the 
use  of  the  words  'separate  property'  it  was  not  in  the  legisla- 
tive mind  to  include  listed  proi)erty;  but  that  by.  the  term 
'separate  property'  was  meant  property  held  by  a  married 
woman  to  her  sole  and  separate  use,  and  so  secured  to  her, 
either  by  the  terms  of  the  deed  of  conveyance^  by  marriage 
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settlemeDt,  or  otherwise.  The  decision  of  this  court,  there- 
fore, is^  that  the  plaintiff  gained  uo  adverse  title  against  the 
defendant  during  her  coverture,  and  he  cannot  recover  the  lots 
in  controversy/' 

We  are  of  opinion  that  the  decision  of  the  district  court  cor- 
rectly construed  the  statutes  applicable  to  the  contention  in 
the  case  at  bar,  and  the  judgment  is  therefore  affirmed. 

Afirmei 
All  concur* 


TT^  NORTHERN  PACIFIC  AND  MONTANA  RAIL- 
WAY  COMPANY,  Respondbnt,  9.  FORBIS^  w 
ajm    Appeal  of  Murray. 

[Sabmitted  IC&roh  4, 1896.    Deddad  Xanb  U,  1805.] 

XKnniiT  DoTUSx—Meagun  of  damage$  for  land  taken.— Th»  owner  of  Uadoon- 
demaed  for  railroftd  pnrpoeat  may  reooTor  the  market  Talne  of  the  laiid  for  its 
moat  Taluable  ptirpoiea.  And,  where  the  land  ia  Talnable  both  aa  a  mine  and 
aa  town  lota,  it  la  error  to  force  the  owner  to  eleot  whether  he  wiU  proTe  ita 
Talae  for  the  one  nee  or  the  other.  {Montana  My.  Co.  t.  Women,  6  IConU 
276;  187  U.  8.  848.  explained.) 

Bams— JSaitrood  righi  of  toay  over  mtneraZ  taiid.— A  raUway  oompany  takea  only 
the  easement  of  the  nae  of  the  f nrfMe  of  land  condemned  fbr  its  right  of  way, 
and  not  the  owner's  estate  in  the  minerala,  nor  hia  right  to  work  the  groond 
for  the  mlnertla,  if  he  can  do  so  by  not  interfering  with  the  oompany'a  aetata 
in  the  eaaement. 

Appeal  from  Second  Judicial  District  Biher  Bow  Oowify. 

Pbooeeding  to  condemn  land  for  railroad  purposes.  The 
defendant  Murray's  motion  for  a  new  trial  was  denied  by  Mo- 
Hatton,  J.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  tne  opinion: 
This  is  a  proceeding  brought  by  respondent  to  condemn  land 
of  appellant  for  railroad  purposes.  There  were  a  large  num- 
ber of  landowners  as  defendants,  one  of  whom,  James  A. 
Murray,  owner  of  what  was  called  the  Railroad  Mining  Claim, 
being  dissatisfied  with  the  award  of  the  commissioners,  ap« 
pealed  to  the  district  court.  The  case  was  there  tried,  and,  as 
a  result,  Murray  was  awarded  the  sum  of  four  thousand  dol- 
lars as  damages.    He  moved  for  a  new  trial,  which  motion 
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was  denied,  and  he  now  appeals  from  that  order,  and  from  the 
judgment. 

There  is  one  principal  error  assigned  by  the  appellant  in 
this  case,  which  appears  in  the  record  in  several  places.  It 
may  be  stated  as  follows:  The  defendant  on  the  trial  desired 
to  prove  the  value  of  the  ground  for  townsite  or  town-lot  pur- 
poses, and  also  its  value  as  a  mining  claim.  The  court  held 
that  the  landowner  could  obtain  the  market  value  of  the  land, 
'based  upon  the  availability  for  the  most  valuable  purposes  for 
which  it  could  be  used,  and  could  not  recover  a  value  for  two 
purposes,  and  therefore  required  the  appellant,  in  his  proof, 
to  elect  which  value  he  would  prove,  that  is,  the  value  as  town 
lots,  or  the  value  as  a  mine.  Under  this  ruling  the  appellant 
involuntarily  elected  to  prove  the  value  as  town  lots,  and  now 
complains  of  error  in  that  he  was  not  allowed  to  prove  value 
as  a  mine  as  well. 

William  ScaUorif  for  Appellant. 

In  estimating  the  value  of  property  taken  for  public  use  it 
is  the  market  value  of  the  property  which  is  to  be  considered. 
(Lewis  on  Eminent  Domain,  §§  478,  479;  Anna  v.  Harlin,  99 
Cal.  538;  San  Diego  Land  do.  Co.  v.  NeaU^  88  Cal.  50.)  If 
the  property  be  available  for  one  of  several  uses,  or  available 
at  one  and  the  same  time  for  two  or  more  uses,  all  of  these 
may  be  shown.  {Boom  Co.  v.  PaUerson,  98  U.  8.  403;  JUTay- 
nard  v.  OUy  of  Northampton,  157  Mass.  218;  Chicago  etc.  Co. 
V.  Davidson,  49  Kan.  689;  Wed  Virginia  etc  Od.  v.  Gibson,  21 
S.  E.  Rep.  1055;  JUatter  of  Furman  Street,  17  Wend.  669; 
Ooodmn  v.  Gndnnatielo.  Canal  Co.,  18  Ohio  St.,  168;  Young 
V.  Harrison,  17  Gki.  30;  King  v.  Minneapolis  etc  By.  Co.,  32 
Minn.  224;  Colvill  v.  8L  Paul  dc.  By.  Co.,  19  Minn.  245. 
The  case  of  Montana  By.  Cb  v.  Warren,  6  Mont.  279,  ex- 
amined and  approved.) 

OuUen  A  Toole,  for  Respondent. 

A  use  for  mining  purposes,  and  a  use  for  townsite  purposes, 
being  conflicting  uses,  a  recovery  for  both  of  such  purposes 
could  not  be  permitted.  {Mo^rdana  By.  Co.  v.  Warren,  6  Mont. 
284.    It  is  the  market  value  of  the  sur&ce  for  surface  purposes 
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that  is  to  be  asoertained,  and  not  its  yalae  for  the  minerals  that 
may  or  may  not  be  contained  in  the  premises  beneath  the  sur- 
face. As  to  these,  thej  belong  to  the  owner  of  the  fee,  and 
the  railroad  company  acquires  no  interest  in  them  by  its  con- 
demnation proceedings  {Barclay  v.  Howelb,  6  Pet.  498; 
Blake  V.  Rich,  34  N.  H.  282;  Tucker  v.  Eldred,  6  R  I.  404; 
Woodruff  V.  Neal,  28  Conn.  165;  Oedney  v.  Earl,  12  Wend. 
98;  Jackson  v.  Hathaway,  16  Johns.  447;  Winter  v.  Petermm, 
24  N.  J.  L.  624;  QoodtiOe  v.  Aiken,  1  Burr.  133;  Stevens  v. 
Whietler,  11  East,  61;  Perley  v.  Chandler,  6  Mass.  464;)  and 
the  owner  has  the  right  to  work  and  mine  the  same,  providing 
he  does  so  without  interfering  with  the  use  of  the  surface  by 
the  railroad  company.  {HoUingsworth  v.  Des  Moines  JRy., 
63  Iowa,  443;  West  Covington  v.  Freking,  8  Bush,  121;  XH^ 
buqw  V.  Benson,  23  Iowa,  248;  Des  Moines  v.  HaU,  24  Iowa, 
234;  Fletcher  v.  Great  West  By.  Co.,  29  L.  J.  Ex.  253; 
Midland  R.  R.  Co.  v.  Checkley,  36  L.  J.  Ch.  380;  Strotobridge 
Canal  Co.  v.  Earl  of  Dudley,  30  L.  J.  Q.  B.  108.)  For  this 
reason  it  has  been  held,  that,  in  estimating  damage  to  the  prem- 
ises taken,  the  value  of  the  mineral  contained  therein  should 
not  be  considered,  and  that  such  damages  as  might  be  occa- 
sioned by  the  difficulty  of  getting  the  mineral  on  account  of 
the  occupation  of  the  surface  by  another  were  too  remote  to  be 
estimated.  (Searles  v.  Lackawanna  etc  R.  R.  Co.,  33  Pa.  St^ 
67;  Lewis  on  Eminent  Domain,  §  486.) 

DeWitt,  J. — The  court  below  based  its  ruling  in  the 
matter  complained  of  upon  its  view  of  the  decision  in  the  case 
of  Montana  Ry.  Co.  v.  Warren,  6  Mont.  276.  That  was  an  action 
by  the  railway  company  to  condemn  the  land  of  a  mining 
claim  for  railroad  purposes.  In  that  case  the  value  of  the 
land,  both  as  a  mine  and  as  town  lots,  was  proven.  But  the 
court  instructed  the  jury  that  the  landowner  could  not  recover 
the  value  of  the  land  for  both  purposes.  This  is  all  that  is 
said  of  the  instruction  in  the  report  of  the  case  in  6  Montana, 
page  284.  Upon  examination  of  the  record  in  the  cas^  as 
filed  in  this  court,  we  find  that  the  instruction  in  this  respect 
was,  in  full,  as  follows: 

'<12.  If  the  jury  believe  from  the  evidence  that  the  use  of 
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the  surface  of  the  Nipper  claim  for  towu-lot  purposes  would 
preveut  its  use  for  mining  purposes  to  as  great  an  extent  as 
the  construction  of  the  railway  prevents  such  use,  and  if  they 
base  their  estimate  of  damages  on  the  value  of  such  surface  for 
town  lots,  then  they  will  not  consider  or  allow  any  damages 
for  any  injury  or  inconvenience,  or  any  diminution  in  value 
to  or  in  the  .claim  for  mining  purposes — ^that  is  to  say,  the 
jury  cannot,  if  they  find  as  above,  allow  the  owners  damages 
both  for  the  value  of  the  surface  of  town  lots,  and  also  for  the 
value  of  such  sur&oe  for  mining  purposes/' 

The  principle  announced  in  the  Warren  case  in  this  court 
and  upon  which  the  district  court  considered  that  it  was  prop- 
erly proceeding  in  the  case  at  bar  was  not  disturbed  on  tlie 
appeal  of  that  case  to  the  United  States  supreme  court.  (137 
U.  S.  348.) 

We  are  of  opinion  that  the  instruction  in  the  Warren  case, 
which  we  have  quoted  above,  is  a  correct  statement  of  the  law; 
and,  furthermore,  that  if  this  instruction  had  been  placed  in 
the  opinion  in  that  case  in  full,  that  the  reasoning  of  the  case 
would  have  more  symmetrically  appeared,  and  that  the  district 
court,  in  the  case  at  bar,  in  ruling  upon  the  question  of  evi- 
dence above  described,  would  have  been  guided  to  a  conclusion 
different  from  that  which  the  learned  judge  below  adopted. 
We  are  of  opinion  that  the  decisions  hold  that  the  landowner 
may  recover  the  market  value  of  the  land  for  its  most  valua- 
able  purpose. 

The  United  States  supreme  court  said,  in  the  case  of  Boom 
Oo*  V.  Patterson  J  96  U.  S.  106,  as  follows: 

''The  inquiry  in  such  cases  must  be, what  is  the  property 
worth  in  the  market,  viewed  not  merely  with  reference  to  the 
uses  to  which  it  is  at  the  time  applied,  but  with  reference  to 
the  uses  to  which  it  is  plainly  adapted;  that  is  to  say,  what  is 
it  worth  from  its  availability  ibr  valuable  uses.  Property  is 
not  to  be  deemed  worthless  because  the  owner  allows  it  to  go 
to  waste,  or  to  be  regarded  as  valuable  because  he  is  unable  to 
put  it  to  any  use.  Others  may  be  able  to  use  it,  and  make  it 
subserve  the  necessities  or  convenience  of  life.  Its  capability 
of  being  made  thus  available  gives  it  a  market  value  which 
can  be  readily  estimated.    So  many  and  varied  are  the  oircum- 
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stances  to  be  taken  into  account  in  determining  the  value  of 
property  condemned  for  public  purposes,  that  it  is  perhaps 
impossible  to  formulate  a  rule  to  govern  its  appraisement  in 
all  cases.     Exceptional  circumstances  will  modify  the  most 
carefully  guarded  rule;  but,  as  a  general  thing,  we  should  say 
that  the  compensation  to  the  owner  is  to  be  estimated  by  refer- 
ence to  the  uses  for  which  the  property  is  suitable,  having 
regard  to  the  existing  business  or  wants  of  the  community,  or 
such  as  may  be  reasonably  expected  in  the  immediate  future, 
•  •  •  •  The  views  we  have  expressed  as  to  the  justness  of  con- 
sidering the  peculiar  fitness  of  the  lands  for  particular  pur- 
poses as  an  element  in  estimating  their  value  find  support  in 
the  several  cases  cited  by  counsel.    Thus,  In  the  Matter  of 
Furman  Stredj  17  Wend.  669,  where  a  lot  upon  which  the 
owner  had  his  residence  was  injured  by  cutting  down  an  em- 
bankment in  opening  a  street  in  the  city  of  Brooklyn,  the 
supreme  court  of  New  York  said  that  neither  the  purpose  to 
which  the  property  was  applied,  nor  the  intention  of  the  owner 
in  relation  to  its  future  enjoyment,  was  a  matter  of  much  im- 
portance in  determining  the  oompensation  to  be  made  to  him; 
but  that  the  proper  inquiry  was, '  What  is  the  value  of  the 
property  for  the  most  advantageous  uses  to  which  it  may  be 
applied'?  In  Ooodmnv.  CinoinncUi  etc  Canal  Q>.,  18  Ohio  8k 
169,  where  a  railroad  company  sought  to  appropriate  the  bed 
of  a  canal  for  its  track,  the  supreme  court  of  Ohio  held  that 
the  rule  of  valuation  was  what  the  interest  ot  the  canal  com- 
pany was  worth,  not  for  canal  purposes,  or  for  any  other  par- 
ticular use,  but  generally  for  any  and  all  uses  for  which  it 
might  be  suitable.     And  in   Young  v.  Harriaon,  17  Ghu  30, 
where  land  necessary  for  an  abutment  of  a  bridge  was  appro- 
priated, the  supreme  court  of  Greorgia  held  that  its  value  was 
not  to  be  restricted  to  its  agricultural  or  productive  capacities^ 
but  that  inquiry  might  be  made  as  to  all  purposes  to  which  it 
could  be  applied,  having  reference  to  existing  and  prospective 
wants  of  the  community.     Its  value  as  a  bridge  site  was, 
therefore,  allowed  in  the  estimate  of  compensation  to  be 
awarded  to  the  owner.'' 

It  was  said  in  the  case  of  Chlorado  M.  Ry.  Co.  v.  Broufn, 
15  Col.  196,  as  follows:  ''In  arriving  at  the  value  of  the 
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property  taken,  and  the  damages,  if  any,  to  the  residue,  a  wide 
range  of  evidence  is  admissible.  It  must  be  conceded  that  the 
matters  admitted  in  evidence  on  the  trial  of  this  case,  as  above 
stated,  have  some  bearing  upon  the  compensation  and  damages 
to  be  awarded  by  the  jury,  though,  without  proper  instructions 
from  the  court,  the  jury  might  be  misled  by  such  evidence. 
But  as  counsel  do  not  urge  in  argument  any  thing  against  the 
charge,  and  as,  upon  examination  the  instructions  appear  to  be 
full  and  fair,  we  must  presume  that  the  jury  did  not  draw 
improper  inferences  from  the  evidence.^' 

In  Lewis  on  Eminent  Domain,  section  479,  the  author,  after 
reviewing  the  topic  of  value  for  particular  uses,  closes  the  sec- 
tion with  this  language:  ''The  conclusion  from  the  authorities 
and  reason  of  the  matter  seems  to  be  that  witnesses  should  not 
be  allowed  to  give  their  opinions  as  to  the  value  of  property 
for  a  particular  purpose,  but  should  state  its  market  value  in 
view  of  any  purpose  to  which  it  is  adapted.  The  condition 
of  the  property  and  all  its  surroundings  may  be  shown,  and 
its  availability  for  any  particular  use.  If  it  has  a  peculiar 
adaptation  for  certain  uses,  this  may  be  shown,  and,  if  such 
peculiar  adaptation  adds  to  its  value,  the  owner  is  entitled  to  the 
benefit  of  it.  But  when  all  the  facts  and  circumstances  have 
been  shown,  the  question  at  last  is,  What  is  it  worth  in  the 
market ''?  (See,  also,  Maynard  v.  OUy,  167  Mass.  218;  Ru89eU 
V.  8L  Paid  etc  Ry.  Cb.,  33  Minn.  2\0)  Harrison  v.  Yovng,  9  Gra. 
359;  John»an  v.  H-eeport  etc.  R.  R.  Oo.,  Ill  111.  413;  Amoa- 
ieaff  Cd,  v.  WareesteTf  60  N.  H.  622;  Ghodvnn  v.  Qnoinnati  dc 
G>.,  18  Ohio  St.  169;  6  Am.  &  Eug.  Ency.  of  Law,  669,  note 
7,  and  cases;  LUtte  River  do.  R.  Co.  v.  MoOehee,  41  Ark.  202.) 

Upon  the  trial  of  the  Warren  case  testimony  as  to  value  for 
town-lot  pur[)Oses,  and  for  mining  purposes,  was  offered,  and 
allowed  by  the  court.  With  this  condition  of  the  testimony, 
we  think  that  the  court  properly  stated  the  law  applicable  to 
such  testimony,  when  it  instructed  the  jury  that  the  land- 
owner could  not  recover  the  value  of  the  ground  for  two  uses 
or  purposes,  but  we  think  that  the  court  by  this  holding 
intended  to  say,  and  that  it  was  so  understood  in  the  case,  that 
this  meant  two  incompatible  uses.  For  if  the  uses  are  incom- 
patible, if  the  landowner  uses  the  land  for  one  purpose  ha 
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cannot  use  it  for  the  other^  nor  oonid  his  grantee  use  the  land 
for  both  such  incompatible  purpoeee,  whether  such  grantee  u 
a  railroad  company  receiving  by  operation  of  law,  or  a  town* 
lot  occupant  receiving  by  the  grantor's  voluntary  deed. 

But,  on  the  other  hand,  if  the  proposed  or  described  uses  of 
the  land  do  not  interfere  with  each  other,  it  is  apparent  that 
the  owner  or  grantee  can  use  the  land  for  both  purposes,  anS, 
if  such  owner  or  his  grantee  can  so  use  the  land  for  two  par- 
poses,  there  is  a  value  for  each  purpose,  of  which  value  the 
landowner  is  deprived,  whether  his  land  is  taken  from  him  by 
condemnation,  or  granted  by  him  by  voluntary  deed.  Sodi 
two  compatible  uses  of  the  laud  would,  therefore,  go  to  con- 
stitute its  market  value,  and  it  is  conceded  that  the  owner  may 
recover  the  market  value.  We  think  that  these  views  were 
those  which  obtained  upon  the  trial  of  the  Warren  case. 

In  tlie  instruction  of  the  court  to  the  jury  in  that  case  it  was 
held,  in  effect,  that  a  landowner  could  not  recover  a  value  for 
two  uses  of  the  laud  if  the  one  use  excluded  the  other.  Thus 
the  court  instructed  the  jury.  Tlie  court  did  not  instruct  the 
jury  simply  and  baldly  that  the  landowner  could  recover  only 
for  the  most  valuable  use,  nor  did  the  court  instruct  the  jury 
baldly  that  the  landowner  could  not  recover  for  two  uses,  but 
the  jury  was  instructed,  in  eflEect,  that  if  one  use  excluded  the 
other  the  landowner  could  recover  for  one  only,  and  that 
he  might  recover  for  the  most  valuable  use.  By  referring  to 
the  instruction  in  the  Warren  case  it  is  seen  that  it  holds  that 
if  the  to|^n«lot  use  prevented  a  mining  use  to  as  great  an  extent 
as  the  railway  use  would  prevent  the  mining  use,  then  the  land- 
owner  could  recover  the  value  of  one  use  only.  This  seems  to 
us  logical,  and  perfectly  in  accord  with  the  decisions  that  the 
landowner  may  recover  the  market  value  of  the  land. 

But  in  the  case  at  bar  the  court,  by  excluding  evidence  as 
to  value  of  the  land  for  a  mining  use,  and  by  forbidding 
the  landowner  from  proving  more  than  one  use,  decided  the 
question  a  priori  of  whether  the  town-lot  use  would,  in  fact, 
interfere  with  the  mining  use  to  as  great  an  extent  as  the  rail- 
way use  would  prevent  a  mining  use.  We  cannot  but  con- 
clude that  this  was  a  question  of  fiict  which  should  have  been 
determined  by  evidence.    The  evidence  being  introduced,  the 
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court  should^  by  appropriate  instructioDS,  as  in  the  Warren 
case,  have  properly  limited  the  consideration  of  this  evidenoe 
by  the  jury.  The  jury  could  then,  under  these  proper  instruc- 
tions, have  determined  whether  the  town-lot  use  would  destroy 
the  owner's  use  of  the  surface  of  the  ground  for  mining  pur- 
]>oses  to  the  same  extent  as  would  the  railway  use. 

It  must  be  remembered  throughout  this  whole  consideration, 
however,  that  the  railway  company  condemns  and  takes  only  the 
easement  of  the  use  of  the  surface  of  the  ground  (Code  Civ. 
Proc.,  §  699),  and  does  not  take  the  owner's  estate  in  the  min- 
erals, or  the  right  .to  work  the  ground  for  the  minerals,  if  he 
can  do  so  by  not  interfering  with  the  railway's  estate  in  the 
easement.  {Perky  v.  Chandler^  6  Mass.  463;  Wed  Covington 
V.  Freking,  8  Ky.  121;  Dubuqiie  v.  Benson^  23  Iowa,  248; 
Blake  v.  Bich,  34  N.  H.  282;  Tucker  v.  Eldred,  6  B.  I.  404; 
Woodruff  y.  Neal,  28  Conn.  164;  Jackson  v.  Hathaway,  13 
Johns.  447.) 

Therefore,  in  considering  the  compatibility  or  noncompati- 
bility,  the  consistency  or  inconsistency,  of  the  uses  of  this  sur- 
fiice  easement  for  town-lot  purposes  and  mining  purposes,  or 
for  railway  purposes  and  mining  purposes,  there  must  be  con- 
stantly kept  in  mind  the  estate  which  the  condemnation  by  the 
railway  company  takes,  namely,  the  easement  of  the  right  of 
way,  which  would  be  the  same  estate,  as  far  as  the  mines  are 
concerned,  as  would  be  granted  by  the  owner  if  he  voluntarily 
deeded  to  a  town-lot  occupant,  reserving  to  himself  the  mines. 

It  is  perhaps  difficult  to  understand  how  the  surface  of  the 
ground  could  be  used  for  mining  purposes  if  the  easement  of 
the  right  of  way  to  the  railway  company  had  been  granted, 
any  better  than  such  surface  could  be  used  for  mining  purposes 
if  an  easement  for  town-lot  uses  had  been  granted,  but  we  cannot 
hold  otherwise  than  that  this  matter  is  a  question  offset  upon 
which  evidence  should  have  been  allowed,  and  upon  which  the 
jury  should  have  decided,  under  proper  instructions,  as  we 
have  above  pointed  out. 

The  judgment  is  therefore  reversed^  and  the  case  is  remanded 

for  new  trial. 

Beversed. 
Hunt,  J.,  concurs. 
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15~460  

J*    ^       HOLLAND,  AppBLLiiNT,  tr.    BOARD    OF    OOMMIB. 
^^  SIONERS    OP    SILVER     BOW     COUNTY,     Eb- 

[^^  ePONDENT, 

31    ^  r8iilniiitled]lAroh5,1896.    DeddAd  Kueh  11, 1896.] 

HbBTaAffV— JTolurtf  4/.— Under  leotioii  871  of  the  Code  of  OiTil  Prooednre,  wiiioll 
deelaree  that  a  mortga|j[e  of  real  property  !■  not  a  oonvejanoe  which  will  en- 
able the  owner  to  take  poeioeiion  without  foreclorare  and  aale,  the  instroment 
ereatee  no  estate  in  Und,  bnt  ia  restricted  to  porposea  of  lecarity,  and  is  enb- 
Ject  to  the  doctrines  of  equity.  {Fee  t.  Sufingly,  6  Mont.  596;  Firtt  J/aL 
Bank  t.  BeU  eto.  Jfin.  Co.,  8  Mont.  82;  OdUatin  Co.  t.  BeaUie,  8  Mont.  178, 
cited.) 

Bamb— fioto  regarded  for  purpoeee  of  taxation,— II  mortgaffs  regarded  as  oollaienl 
seonrity  belongs  to  the  owner  of  the  debt,  and  is  deemed  to  haTe  no  situM  ck- 
cept  that  of  the  domicile  of  the  owner,  and,  if  owned  by  one  not  a  resident  of 
the  state,  if  not  property  in  the  state,  subject  to  taxation,  within  the  meaning 
of  the  rcTenne  aotof  1891,  and  can  be  assessed  only  at  the  domicile  or  pbkoe  of 
residence  of  the  creditor,  without  regsid  to  the  domicile  of  the  debtor.  (Bsny 
T.  OommiBeionere,  6  Mont.  121,  cited.) 

Appeal  from  Second  Judicial  Didrid^  Silver  Bow  CawiJtg. 

Actios  for  fees  of  asseesor.    Jadgment  was  rendered  for 
the  plaiDti£F  by  MoHattok,  J.,  in  the  oourt  below.    Affirmed. 

Statement  of  the  case  by  the  jastioe  delivering  the  opinion: 
The  plaintiff  and  appellant,  Holland,  was,  in  1891,  the 
assessor  of  Silver  Bow  county.  As  such  assessor,  in  the  year 
1891,  he  returned  his  assessment,  amounting  to  132,043,606, 
including  the  assessment  on  all  mortgages,  deeds  of  trusty  con- 
tntots,  and  other  obligations  by  which  any  debt  was  secured, 
and  which  remained  unsatisfied  on  the  records  of  the  recorder's 
office  of  Silver  Bow  county,  and  which  was  not  barred  by  the 
Btatute  of  limitations  at  12  o'clock  IL  on  the  first  Monday  in 
March,  1891.  On  October  6,  1891,  the  board  of  oounty  com- 
missioners struck  from  the  assessment-roll  the  sum  of  $11,783,- 
007,  on  the  ground  that  the  assessment  list  included  mortgages 
for  that  amount  which  belonged  to  nonresidents  of  the  state^ 
and  for  that  reason  were  improperly  assessed.  The  assessor 
claimed  his  compensation  on  the  total  assessment  made  by  him. 
The  commissioners  disallowed  the  sum  of  $2,946.75  of  his 
account,  that  sum  being  the  commission  charged  on  the  mort- 
gages held  by  nonresidents,  which  the  oomniissionera  struck 
from  the  roll. 
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The  plaintiff  appealed  to  the  district  court.  There  was  a 
trial  without  a  jury.  The  court  fouod  that  $11,783,007  of  the 
assessment  was  upon  mortgages  owned  by  nonresidents,  and 
that  by  the  law  the  plaintiff  could  not  recover  oompensation 
upon  such  assessment.  There  was  some  correction  made  by 
the  court  so  that  plaintiff  recovered  a  judgment  for  $10.27. 

A  motion  for  new  trial  was  overruled^  and  plaintiff  appeals, 

Stephen  De  Wolfe,  for  Appellant 

JBenri  J.  Haskell,  Attomej/  Oeneral,  and  Jf.  L.  Winee,  for 
Bespondent. 

Hunt,  J. — ^The  prindpal  question  for  decision  is:  Under 
the  revenue  law  of  1891,  was  a  tax  imposed  on  mortgages, 
deeds  of  trust,  and  other  instruments  for  the  security  of  debts, 
when  such  securities  were  owned  and  held  by  nonresidents  of 
the  state? 

It  is  well  settled  in  this  state  that  nnder  section  371  of  the 
Code  of  Civil  Procedure,  which  declares  that  a  mortgage  of 
real  property  shall  not  be  deemed  a  conveyance,  whatever  its 
terms,  so  as  to  enable  the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property  without  foreclosure  and  sale, 
the  character  of  the  instrument  is  restricted  to  purposes  of 
security,  and  is  subject  to  the  doctrines  of  equity.  (Fee  y. 
Smngly,  6  Mont.  696;  First  Not  Bank  v.  BeU  ete.  Co.,  8 
Mont.  32;  1  Jones  on  Mortgages,  §§  20,  39.) 

In  Oallatin  County  v.  BeaUy,  3  Mont.  173,  the  assessor  of 
Gallatin  county  assessed  certain  mortgages  in  that  county  to  a 
resident  of  another  county.  Justice  Knowles  says:  ''A  mort- 
gage is  a  security  for  a  debt.  It  creates  no  estate  in  real  prop- 
erty. The  equity  doctrine  is,  that  the  mortgage  is  a  mere 
security  for  the  debt,  and  only  a  chattel  interest.  In  regard  to 
mortgages,  we  have  followed  the  decisions  of  the  courts  of  Cali- 
fornia, from  which  state  we  borrowed  our  statutes  upon  that 
subject.    The  rule  established  by  the  courts  of  that  state  upon 

this  subject  is  an  equity  rule The  record  of  a  mortgage 

is  not  the  mortgage  itself,  or  any  more  than  any  other  copy/' 
(McMillan  v.  Rkhards,  70  Am.  Dea  665.) 

Regarding  a  mortgage,  therefore^  for  the  purposes  of 
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tion,  as  nothing  more  than  a  collateral  security,  depending  ap<m 
some  oatside  obligation  to  secure  which  it  is  giyen,  it  is  estab- 
linlied  by  the  great  weight  of  authority  that  the  mortgf^ 
belongs  to  the  owner  of  the  debt,  and  passes  with  the  debt  to 
any  lawful  holder  thereof.  {Attorney  General  v.  8upermaoT9^ 
71  Mich.  31.)  The  debt,  therefore,  if  owned  and  controlled  by 
one  not  a  resident  of  the  state,  is  not  *' property  in  the  atate 
subject  to  taxation,"  as  provided  by  the  revenue  act  of  1891j 
but  can  be  assessed  only  at  the  domicile  or  place  of  residence 
of  the  creditor,  without  regard  to  the  domicile  of  tiie  debtor. 
(Cooley  on  Taxation,  63;  Eelle  v.  Holder^  2  McCreary,  622; 
Giafd  V.  Jones^  39  Ohio  St.  514;  8taU  v.  Van  SyeUe,  8  Atl. 
Bep.  120;  Mayor  etc.  of  BaUimare  v.  Hutaey^  9  Atl.  Rep.  19; 
OUy  of  San  Frandgoo  y.  Mackey,  22  Fed.  Bep.  602;  8taie  v. 
Dareey,  16  Atl.  Rep.  161;  SL  Paid  v.  Merriii,  7  Minn.  268; 
Board  of  CbtnmtMum^rs  v.  Cutier,  3  Col.  349;  WorthinffUm  ▼. 
SAaeUany  26  Ohio  St.  1;  Inturance  Co.  v.  Assessors,  44  La. 
Ann.  760;  OoldgaH  v.  PeopU,  106  111.  26;  Foresman  v.  JB^nu^ 
68  Ind.  247;  1  Desty  on  Taxation,  62, 330;  Pe(ypU  v.  EaMman, 
26  Cal.  603;  ataJle  Tax  on  Foreign  Held  Bonds,  16  Wall.  300; 
People  v.  Smiik,  88  N.  T.  677;  Territory  v.  Delinqueni  Tax 
JM,  24  Pac.  Bep.  182;  De  Yignier  v.  O^y,  4  Wood,  206; 
CbmmonioeodA  v.  Oiesapeake  etc  R.  It.  Co.,  27  Gratt.  344) 

The  appellant  seeks  to  distinguish  the  foreign  bond  tax  case^ 
supra,  from  the  doctrine  fully  supported  by  the  authorities  listed 
above^  but  nearly  every  case  which  we  have  read  in  our  origi- 
nal examination  of  this  question,  or  which  has  been  called  to 
our  attention  by  the  briefs  of  counsel,  regards  the  opinion  of 
Justice  Field  in  that  case  as  upholding  the  general  principle 
that  personal  property,  consisting  of  mortgages  and  debts  gen- 
erally, owned  by  a  nonresident  of  the  state  endeavoring  to  tax 
such  property,  **  has  no  sUtis  independent  of  the  domicile  of  the 
owner."  And  until  the  same  court  which  rendered  that  opin- 
ion declines  to  regard  it  as  maintaining  such  a  principle,  we 
accept  the  general  interpretation  given  to  the  language  of  Judge 
Field  as  the  correct  one,  restricting  its  application,  however,  to 
mortgages  in  the  possession  of  the  owner. 

The  case  of  Common  OounoU  v.  Assessors,  91  Mich.  78,  cited 
by  appellant^  decided  that  the  law  of  Michigan  taxing  mort- 
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gages  owned  by  nonresidents  was  not  nnconstitational.  The 
statute  of  that  state,  however,  expressly  provided  tliat  any 
*' mortgage  by  which  a  debt  is  secured,  when  land  within  this 
state  is  pledged,  •  .  •  •  shall,  for  the  purposes  of  assessment 
and  taxation,  be  deemed  and  treated  as  an  interest  in  the  land 
so  pledged.''  The  court  held  that  the  legislature  couhl  give  a 
miu8  to  mortgages  where  the  land  was  situated,  treating  them 
as  interests  in  realty,  though  held  by  nonresidents*  In  distin- 
guishing the  case  from  the  state  tax  decision,  supra^  the  court 
say  that  the  statute  of  Michigan  ^*  imposes  a  tax  upon  an  inter* 
est  in  real  estale  as  such,''  while  the  decision  of  the  supreme 
court  of  the  United  States  was,  that  a  tax  could  not  be  im{)08ed 
npon  the  bond  itself  which  had  a  situa  at  the  domicile  of  its 
owner.  A  careful  examination,  therefore,  of  the  Michigan 
case  demonstrates  that  the  legislature,  in  the  opinion  of  the 
court,  had  the  power  ''to  fix  the  sUua  for  the  pur|H)6e  of  taxa- 
tion at  the  place  of  the  location  of  the  pro()erty  mortgaged," 
and  that  real  estate  mortgages,  for  the  purpose  of  taxation, 
could  be  treated  as  interests  in  lands. 

The  Oregon  cases  cited  recognize  a  statute  of  that  state 
similar  to  that  of  Michigan,  and  uphold  its  constitutionality. 

But  until  the  legislature  passes  such  a  law  in  Montana,  it  ia 
unnecessary  to  inquire  into  its  validity,  for  we  are  of  opinion 
that  in  the  revenue  law  of  1891  there  is  no  provision  giving  a 
titus  to  mortgages  owned  by  nonresidents  as  property  within  the 
state.  The  general  rule  must  therefore  control,  and  the  case 
be  determined  adversely  to  plaintiff.     (See  above  authorities.) 

It  may  be  that  if,  as  a  fact,  notes  and  mortgages  owned  by 
nonresidents  are  actually  within  the  state,  and  are  controlled 
by  the  agents  therein,  who  retain  them  and  make  the  invest- 
ments for  the  owners,  such  securities,  under  the  present  revenue 
laws,  are  subject  to  taxation  in  the  hands  of  such  agents  as 
property  in  the  state.     That  question  is  not  before  us. 

But,  as  said  before,  the  case  at  bar  is  not  excepted  from  the 
general  rule  that  ''securities,  such  as  mortgages  and  the  like, 
are  deemed  to  have  no  situs  except  that  of  the  domicile  of  the 
owner,"  hence,  are  not  subject  to  taxation  in  this  siate  if  the 
domicile  of  the  owner  is  without  the  state. 

From  the  foregoing  views,  it  logically  follows  that  the 
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lessor,  having  afisesBed  property  not  within  the  state,  and  there- 
fore not  taxable,  oannot  recover  his  fees  for  such  assessment, 
{Herreman  v.  8liower$,  43  Me.  499;  Berry  y.  Commisnonera, 
6  Mont.  121.) 

The  order  overruling  a  motion  for  Dew  trial  and  the  judg^ 
ment  are  affirmed, 

De  WitT|  J.y  concurs. 


BOOKWALTEB^   Bbspokdent,  v.  CONRAD   n 

Appellants. 

[Babmittod  Mvoh  7, 1895.    Deoidad  Mvoh  U.  1886.] 

TsuSi-^hanffe  of  venue  ^Formation  qf  ncto  ooimty.— Seotton  06  of  fbe  God*  off 
Oiiil  Prooedare,  which  proTidet  thai  aetioiii  eonoernisg  Uud  ihaU  be  <*  tried  * 
in  the  ooonty  where  the  land  ie  eitaeted,  ia  not  in  ooniliot  with  aectton  11, 
arfciole  8,  of  the  state  oonititntion,  proTiding  that  inch  actions  shall  be  "oon- 
menoed"  in  the  oonnty  where  the  land  is  situated,  and  where  an  actioii  is  so 
"commeooed,"  but  prior  to  the  appearance  of  the  defendant  therein  the  land 
which  was  the  subject  of  the  action  becomes  pari  of  a  new  ooan^,  the  defend- 
ant is  entitled  to  a  change  of  Tenne  to  the  new  oonnty,  on  application  therefor 
at  the  time  of  his  appearance.    ( WaUaee  t.  (hoeley,  11  Mont.  219,  oited.) 

Bamb— i9ame— JEKTeoe  of  repeai  of  stodite.— Section  209  of  the  Compiled  Btatatea, 
providing  in  part  that  no  action  pending  at  the  time  any  statutory  proTiaioii 
ihaU  be  zepealed  shaU  be  silbcted  by  snch  repeal,  has  no  application  to  an 
action  concerning  land  commenced  in  the  oonnty  where  tlie  land  was  tfaeii 
•  sitaated,  bnt»  by  a  snbeeqnent  act  of  the  legislatare  creating  a  new  ooantyt 
the  land  becomes  a  part  of  the  latter,  and  in  each  esse  the  right  of  the  defend- 
ant in  snch  action  to  a  chsnge  of  Tenne  is  not  impaired.  The  action  is  the 
proceeding  itself,  and  not  the  place  where  the  proceeding  is  tried,  and  said 
section  209  of  the  Compiled  Statutes  refers  to  the  proceeding,  sod  its  preeer- 
Tatlon,  and  not  to  the  pUoe  of  the  triaL   {State  r.  Jfeicett,  18  Mont,  902,  dtsd.) 

Appeal  from  Fourth  Judicial  District^  Mieaovla  Gbunfy. 

AcnoN  concerning  real  estate.    Defendants'  motion  for  a 
change  of  venue  was  denied  by  WoodY|  J.    Beversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 

This  is  an  appeal  from  an  order  of  the  district  court  refos- 

ing  to  grant  defendants'  motion  for  a  change  of  venue.     The 

action  was  commenced  February  4,  1893^  in  the  district  court 

of  Missoula  county*    The  subjeot  of  the  action  was  real  estate 
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then  situate  in  Missoula  county.  On  February  6, 1893^  aa 
act  of  the  legislative  assembly  was  approved^  creating  the 
county  of  Flathead,  said  act  to  go  into  effect  March  1, 1893.  The 
real  property,  which  was  the  subject  of  the  action,  was  within 
that  portion  of  Missoula  county  which,  by  this  act  of  the  legis- 
lature, became  a  part  of  Flathead  county.  Prior  to,  and  at 
the  time  of,  the  appearance  of  the  defendants  in  the  action,  the 
land  which  was  the  subject  thereof  had  thus  become  to  be 
within  Flathead  county.  On  this  ground  the  defendants'  mo- 
tion for  a  change  of  venue  is  made.  The  motion  being  denied^ 
they  appeal  from  that  order. 

A.  J.  Shores^  and  Bu^ford,  Hen^skey  A  Stiffs  for  Appellants. 

The  right  of  a  defendant  in  an  action  concerning  land  to 
move  for  a  change  of  venue  should  be  determined  by  the  con« 
ditiou  of  things  existing  at  the  time  of  appearance  and  demand. 
{Wallaee  v.  Oim%,  11  Mont.  219;  Buell  v.  Dodge,  67  Cal. 
643;  BemingUm  do.  Co.  y.  Cole,  62  Cal.  311;  Ah  Fong  v. 
StemSf  79  Cal.  30.)  ''The  general  rule  is  that  when  an  act  of 
the  legislature  is  repealed  without  a  saving  clause,  it  is  consid- 
ered, except  as  to  transactions  passed  and  closed,  as  though  it 
had  never  existed.''  (Sutherland  on  Statutory  Construction, 
§  162;  and  see  Bailey  v.  Mason,  4  Minn.  546;  Assessor  v. 
Osborne,  9  Wall.  567;  Baltimore  R.  R.  Co.  v.  Orard,  98  U.  8. 
398;  Lamb  v.  Shottler,  54  Cal.  319.)  As  to  future  proceed- 
ings in  actions  or  proceedings  already  instituted,  they  are 
doubtless  to  be  conducted  in  accordance  with  the  provisions  of 
the  old  statute.  {Oasseri  v.  Bogh,  7  Mont.  585.)  The  court 
will  take  judicial  notice  of  the  fact  that  the  land  which  is  the 
subject  of  the  action  is  in  another  county  from  the  complaint 
itself  (Code  Civ.  Proc.,  §  643;  Faelder  v.  Wi-ight,  86  Cal.  210), 
and  would  be  compelled  to  transfer  it,  because  the  action  is 
not  triable  in  Missoula  county.  All  the  cases  which  construe 
a  statute  similar  to  that  under  which  the  application  for  a 
change  of  venue  was  made  in  this  case  hold  that  the  change 
should  be  ordered,  and  that  the  law  confers  upon  the  defend- 
ant  an  absolute  right.  {Veeder  v.  Baker,  83  N.  Y.  156; 
Bmndl  v.  Eatiarly,  30  Wis.  549;  Woodward  v.  HanclieU,  52 

Wis.  482;  Meiners  v.  Lobe,  64  Wis.  843;  Watts  y.  Whxte,  13 
Vol.  XV.— 80 
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Cal.  321;  Cook  v.  Pendergad,  61  Cal.  72;  Heald  v.  Hendy,  66 

Cal.  321;  and  see  Smith  v.  People,  2  Col.  App.  99;  Pearse  v. 

Bordeleau,  33  Pac.  Rep.  140.)    And  it  has  never  been  held 

that  a  judgment  rendered  involving  real  estate,  in  a  county 

other  than  that  in  which  the  land  was  located,  was  absolutely 

void,  even  when  no  application  for  a  change  of  venue  was 

made.    {Ution  v.  Woolmf,  87  Cal.  38.)    It  has  been  generally 

held  that  criminal  cases  must  be  transferred  to  the  newly  ere* 

ated  county  for  trial,  and,  on  principle,  the  same  course  should 

be  pursued  in  civil  actions  outside  of  the  provisions  of  the  law 

which  directs  and  orders  such  removal  on  proper  showing. 

(Peof^  V.  MoOuire,  32  Cal.  140;  State  v.  Donaldson,  3  Heisk. 

48;  State  v.  Jone$,  9  N.  J.  L.  367.)    It  is  also  held  that  the 

courts  of  the  old  county  may  be  said  to  have  jurisdiction  after 

creation  of  a  new  county,  at  least  until  complete  organization  of 

the  latter.    {State  v.  Hart,  4  Ired.  222.)    The  formation  of  a 

new  county  by  legislative  act  gives  it  all  the  jurisdiction  over 

the  persons  and  the  property  within  its  limits  which  the  old 

county  possessed,  and  which  it  would  have  possessed  had  the 

new  county  never  been  formed.     (Drake  v.  Vaughn^  6  J.  J. 

Marsh.  147.)    In  the  case  of  United  States  v.  Beisinger^  128 

U.  S.  398,  the  court  holds,  in  effect,  that  the  repeal  of  any 

statute  does  not  release  or  extinguish  any  penalty,  forfeiture 

or  liability  incurred  under  such  statute,  unless  the  repealing 

act  shall  so  expressly  provide.     Applying  the  principle  to  this 

case  we  should  have  an  authority  holding  that  unless  the  act 

creating  Flathead  county  expressly  repealed  sections  56,  61, 

and  62  of  the  Code  of  Civil  Procedure,  they  are  still  in  force, 

TooU  &  WaUaoej  for  Respondent. 

The  case  at  bar  is  one  coming  emphatically  within  the  in- 
tent and  letter  of  section  209  of  the  Compiled  Statutes.  (See 
Insurance  Co.  v.  JRitchie,  6  Wall.  641;  Kelly  v.  Tate,  43  Ga. 
536;  Blake  v.  li'eeman,  13  Me.  130;  Oreen  v.  Superior  Oouri, 
58  Cal.  88;  CbmeU  University  v.  Wisconsin  Cent.  R.  JR.  Oo.,  49 
Wis.  168.)  If  the  intention  of  the  legislative  assembly  is  con- 
sulted, it  is  presumed  especially  to  have  enacted  the  law  creat- 
ing the  new  county  with  direct  reference  to  the  statute  in 
existence  at  the  time  providing  for  the  interpretation  to  be 
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given  to  the  laws  it  enaots.  (Dillon  v.  Linder^  36  Wis.  344; 
Lincoln  Gourdy  y.  Oneida  County,  80  Wis.  267;  OiUeland  v. 
Sckuyer,  9  Kan.  569;  Garland  v.  Hiokey,  76  Wis.  178;  Qass&ii 
V.  Bogh,  7  Mont.  601;  United  States  v.  RegisUr,  128  IT.  8. 
398;  Sutherland  on  Statutory  Construction,  §§  167,  226;  Peo- 
ple y.  Churchy  6  Cal.  76.)  The  doctrine  of  construction,  in  the 
absence  of  section  209,  would  require  the  new  act  to  be  re- 
garded as  prospective  and  not  retrospective  as  to  pending 
actions,  and  anj  construction  that  would  allow  it  to  affect 
such  actions  is  retrospective.  (Endlich  on  Interpretation 
of  Statutes,  §  271;  Mervnn  v.  Ballard,  66  N.  C.  398;  Stale 
V.  Smithy  38  Conn.  397.)  Where  no  time  is  fixed  by  a  gen- 
eral statute  of  Montana,  all  new  laws  take  effect  as  pro- 
vided by  the  general  statute.  So  here,  when  no  provision 
is  made  respecting  actions  pending  under  section  209,  they  are 
not  affected.  {Andrevoe  v.  Railway  Co.,  16  Mo.  App.  299.) 
If  every  subsequent  act  of  the  legislative  assembly  sliall  affect 
actions  pending,  without  any  provision  in  the  act  that  it  should, 
then  section  209  is  a  dead  letter  and  knocked  out  of  existence 
as  effectually  as  the  constitution  (Const.,  art  8,  S  H)  destroys 
ike  effect  of  sections  66,  61,  and  62  of  the  Code  of  Civil  Pro- 
cedure, in  so  far  as  real  actions  are  concerned.  (Bedford  v. 
ShiUing,  4  Serg.  &  B.  401;  Duffield  y.  Smith,  3  Serg.  &  B.  690; 
Sutler  V.  Palmer,  1  Hill,  324;  Hitcficock  v.  Way,  6  Ad.  &  E. 
493;  Paddon  v.  BartUtt,  3  Ad.  &  E.  884.)  To  avoid  the  con- 
fused condition  of  things  in  the  absence  of  a  statute  preserving 
jurisdiction,  or  making  provision  for  a  change  of  venue,  the 
courts,  upon  legal  principles,  treat  such  statutes  as  not  being 
retrospective  in  their  operation,  and  retain  jurisdiction  until 
the  final  disposition  of  the  case.  {Blake  v.  Freeman^  etipra; 
Arnold  v.  Styles,  2  Blackf.  391;  Tappan  v.  Martin,  116  Mass. 
275;  United  States  v.  Davidson,  16  How.  698;  Ratliburn  v. 
Warren,  ^10  Johns.  687;  Hathom  v,  Haynes,  1  Greene,  238; 
Oalver  v.  Woodruff  Co.,  6  Dill.  392;  Qould  v.  Hodges,  19 
Ala.  438;  Ashust  v.  Gibson,  67  Ala.  684;  Kemey  v.  Palmer, 
6  Gray,  316;  He^shfield  v.  Seline,  77  Cal.  448;  Rfiymond  v. 
Buiierwoiih,  139  Mass.  471;  Rhodes  V.  Selin,  4  Wash.  726; 
Dunn  v.  aark,  8  Pet  1;  Haldjul  v.  Bushnell,  1  Blatchf.  392; 
Newsome  v.  Greenwood^  4  Or.  119.)    The  statute  creating  the 
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oouDtj  making  no  provision  for  a  change  of  venue,  and  the 
case  not  coming  under  any  of  those  enumerated  in  the  statute, 
even  if  applicable,  the  above  cases  are  in  point,  and  ought  to 
be  decisive  of  the  question,  if  section  209  had  not  been  en- 
acted. Section  209  is,  to  all  intents  and  purposes,  incorporated 
into  the  new  law  as  much  as  if  it  was  expressly  done,  and  it 
should  be  so  read  as  not  to  apply  to  actions  pending.  The 
Missouri  statute  is  similar  to  ours,  and  the  court  holds  that, 
unless  there  is  some  express  provision  in  the  new  law  with 
reference  to  pending  actions,  it  is  interpreted  as  if  such  simi- 
lar provision  was  incorporated  into  it.  {Staie  v.  Ross,  49  Mo. 
416;  and  see  Burton  v.  Oodsouy  79  Ala.  495;  State  v.  OratO' 
ford,  11  Kan.  32;  8taU  v.  Shafer,  21  Iowa,  486;  Me0u9e  v. 
State,  19  Ark.  634.) 

De  Witt,  J. — ^The  labor  and  seal  of  counsel  in  preparing 
brieft  in  this  case  seem  to  us  to  be  disproportionate  to  the 
gravity  of  the  legal  proposition  involved,  which  indeed  occurs 
to  us  as  a  very  simple  one. 

Counsel  for  respondent,  among  other  things,  in  support  of 
their  opposition  to  the  motion  to  grant  the  change  of  venue, 
rely  upon  a  portion  of  section  11,  article  VIII,  of  the  oonsti- 
tution,  which  is  as  follows:  '^All  actions  for  the  recovery  of, 
the  possession  of,  quieting  the  title  to,  or  for  the  enforcement 
of  liens  upon,  real  property  shall  be  commenced  in  the  oounty 
in  which  the  real  property,  or  any  part  thereof,  affected  by 
such  action  or  actions,  is  situated.'' 

The  action  in  the  case  at  bar  was  commenced  as  the  consti- 
tution requires. 

The  action  was  as  to  real  property,  and  it  was  oommenced 
in  the  county  in  which  the  real  property  was  situated,  to  wit| 
Missoula  county. 

But  we  cannot  understand  how  it  may  be  argued  that  this 
provision  of  the  constitution  requires  that  the  action  shall  be 
tried  in  a  county  where  the  real  property  is  not  situated,  or  in 
a  county  where  the  real  property  has  ceased  to  be  situated  long 
before  the  trial,  and,  indeed,  almost  at  once  after  the  filing  of 
the  complaint.  If  any  inference  is  to  be  drawn  from  section 
11,  article  YIII,  of  the  constitution,  as  to  where  an  action  in 
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regard  to  real  property  is  to  be  (ried^  it  wonld  geem  to  as  to  be 
more  reasonable  that  such  action  is  intended  to  be  tried  in  the 
county  where  the  real  estate  is  situated.  Why  declare  by  the 
constitution  that  an  action  should  be  eommenoed  in  the  county 
wliere  the  real  property  is  situated,  and  then  infer  from  this 
provision  that  the  action  must  be  tried  in  a  county  where  it  is 
sot  situated  at  the  time  of  the  trial,  or  long  prior  thereto. 
Such  reasoning  from  the  constitution  seems  to  us  to  be  wholly 
unwarranted.  On  the  other  hand,  the  spirit  of  this  constitu- 
tional provision  seems  to  be  that  if  an  action  as  to  real  property 
is  to  be  oommeneed  in  the  county-  where  the  real  property  is^ 
that  it  should  also  be  tried  in  such  county. 

The  commencement  of  an  action  does  not  largely  involve  the 
convenience  of  the  parties  or  witnesses.  The  complaint  may 
be  mailed  to  the  clerk  of  the  court  and  summons  issued  and 
served  without  the  personal  attention  of  the  parties  at  all. 
But  the  trial  does  involve  the  convenience  of  the  parties  and 
witnesses. 

We  certainly  cannot  hold  that  the  constitutional  provision 
which  requires  an  action  to  be  oommeneed  in  the  county  where 
the  real  property  is,  also  intends  to  require  that  action  should 
be  tried  in  that  county,  when  the  real  property  is  no  longer 
therein. 

We  therefore  think  that  section  56  of  the  Code  of  Civil  Pro- 
oedure  is  not  in  conflict  with  section  11,  article  VIII,  of  the 
constitution,  in  its  application  to  the  facts  in  this  case.  Section 
66  of  the  Code  of  Civil  Procedure  is  as  follows: 

''SBa  66.  Except  when  otherwise  provided,  actions  for  the 
following  causes  shall  be  tried  in  the  county  in  which  the  sob* 
ject  of  the  action,  or  some  part  thereof,  is  situated,  subject  to 
the  power  of  the  court  to  change  the  place  of  trial,  as  provided 
in  this  act:  1.  For  the  recovery  of  real  property,  or  of  an 
interest  therein,  or  for  the  determination  in  any  form  of  such 
right  or  interest,  and  for  injuries  to  real  property;  2.  For 
the  partition  of  real  property;  3.  For  the  foreclosure  of~a 
mortgage  on  real  property.  Provided^  That  where  such  real 
property  is  situated  partly  in  one  county  and  partly  in  another, 
the  plaintiff  may  select  either  of  said  counties,  and  the  county 
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00  selected  shall  be  the  proper  couoty  for  the  trial  of  any  or  all 
of  such  actions  as  are  mentioned  in  this  section.'' 

Therefore,  section  66  designates  the  place  of  the  trial  of  this 
action  as  in  Flathead  county,  for  it  is  there  that  the  land  is 
situated.  But  defendants,  when  they  came  to  appear  in  the 
case,  found  that  the  action  was  in  a  county  other  than  that  in 
which  the  land  was  situated.  They  found  that  the  action  was 
in  the  wrong  county.  Ck>n8ulting  the  statute  they  fonnd  seo- 
tions  61  and  62  of  the  Code  of  Civil  Procedure,  as  follows: 

**Bec,  61.  If  the  county  in  which  the  action  is  commenced 
is  not  the  proper  county  fof  the  trial  thereof  the  action  may, 
notwithstauding,  be  tried  therein,  unless  the  defendant,  at  the 
time  he  ap|)ears  and  answers  or  demurs,  files  an  affidavit  of 
merits,  and  demands,  in  writing,  that  the  trial  be  had  in  the 
proper  county. 

''Sec.  62.  The  court  may,  on  good  cause  shown,  change 
the  place  of  trial  in  the  following  cases:  1.  When  the  county 
designated  in  the  complaint  is  not  the  proper  county.'' 

The  defendanta  were  timely  in  making  their  motion  for 
change  of  venue,  that  is,  at  the  time  when  they  appeared* 
They  then  found  that  under  the  facts  as  they  existed,  that  is, 
the  land  being  in  Flathead  county  and  not  in  Missoula  county, 
that  the  county  designated  in  the  complaint  was  not  the  proper 
county.  These  were  the  conditions  existing  at  the  time  the 
defendants  appeared.  {WcUlaee  v.  Owaletf,  11  Mont.  219.)  It 
is  true  that  these  conditions  did  not  exist  when  tlie  complaint 
was  filed,  but  were  brought  about  by  reason  of  the  act  of  the 
legislature  cutting  off  a  part  of  the  territory  of  Missoula 
county  and  placing  the  same  within  Flathead  county,  which 
territory  included  the  real  property  in  question  in  this  action. 
And  here  counsel  for  respondent  urge  the  applicability  of  sec- 
tion 209,  General  Laws,  Compiled  Statutes,  which  is  in  part 
as  follows:  ''No  action,  plea,  prosecution,  civil  or  criminal, 
pending  at  the  time  any  statutory  provision  shall  be  repealed, 
shall  be  afiTected  by  such  repeal,  but  the  same  shall  proceed  in 
all  respects  as  if  such  statutory  provisions  had  not  been 
repealed." 

Counsel  contend  that  under  this  section  of  the  statute  the 
action  must  proceed  in  Missoula  county,  because  it  was  pend- 
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ing  there  when  Flathead  county  was  created^  and  that  the  act 
of  the  legislature  creating  Flathead  county  could  not  affect  the 
action  then  pending  in  Missoula  county.  But  we  are  of  opinion 
that  the  act  creating  Flathead  county  did  not,  in  the  language 
of  said  section  209,  affect  the  action  pending  in  Missoula 
county.  It  did  not  affect  the  action,  or  have  to  do  with  the 
action  at  all.  It  simply  worked  the  result  of  changing  the 
proper  place  of  trial  to  the  new  county.  No  rights  in  the  ao« 
tion,  no  pleas  or  defenses  therein,  were  affected.  By  rea- 
son of  the  creation  of  Flathead  county,  and  by  reason  of  a 
change  of  venue,  if  it  were  granted,  the  action  would  simply 
be  picked  up  in  its  entirety,  taking  all  its  parts  and  attributes, 
and  transported  to  the  place  of  trial  intended  by  the  constitu- 
tion  and  the  laws. 

We  are  of  opinion  that  the  effect  and  intent  of  said  section 
209  is  to  preserve  the  action  as  it  existed;  that  it  shall  not 
suffer  in  its  validity,  and  that  all  the  steps  taken  in  the  same 
shall  be  saved  entire. 

'^Anderson's  Law  Dictionary  defines  an  action  as  follows: 
'The  lawful  demand  of  one's  right  (3  Blackstone's  Commeu* 
taries,  116)  in  a  court  of  justice.  (ilcBrid^a  Appeal,  72  Pa* 
St  483.)'  Another  definition  in  the  same  dictionary  is:  'An 
action  or  suit  is  any  proceeding  for  tlie  purpose  of  obtaining 
such  remedy  as  the  law  allows.'  The  definition  cites  Harris 
V.  Phcenix  Ins.  Co.,  36  Conn.  310.  In  that  case  the  court, 
speaking  of 'suit'  or  'action,'  says:  'But  by  a  suit,  within  the 
meaning  of  this  provision  of  the  policy  (of  insurance),  is  more 
dearly  meant  any  proceeding  in  the  court  for  the  purpose  of 
obtaining  such  remedy  as  the  law  allows  a  party  under  the 
circumstances.'  Black's  Law  Dictionary,  under  the  title  of 
'Action,'  gives  this  definition:  'The  legal  and  formal  demand 
of  one's  rights  from  another  person  or  party,  made  and  insisted 
on  in  a  court  of  justice.'"  {State  v.  Newell^  13  Mont  302.) 
See  this  same  case  last  cited  for  a  more  full  exposition  of 
what  an  action  is.  We  are  of  opinion  that  the  action  is 
the  proceeding  itself,  and  not  the  place  where  the  proceeding 
is  tried,  and  that  section  209  refers  to  the  proceeding,  and  its 
preservation,  as  above  noted,  and  not  to  the  place  of  the  trial. 

We  are  of  opinion  that  the  motion  for  a  change  of  venue 
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should  be  granted.  The  whole  spirit  of  the  constitation,  and 
the  laws  of  tliis  state,  and  elsewhere,  and  the  decisions  of  the 
courts,  is  to  the  effect  tliat  actions  in  regard  to  real  property 
shall  be  tried  in  the  jurisdiction,  or  in  the  geographical  divi- 
sion of  the  jurisdiction,  where  the  land  is  situated.  It  is  quite 
true,  probably,  that  in  framing  the  laws  as  to  the  place  of 
trial,  and  the  change  of  the  place  of  trial,  there  was  not  within 
contemplation  the  particular  and  peculiar  fiicts  of  a  county  be- 
ing divided  at  just  about  the  time  when  a  motion  for  a  change 
of  venue  could  be  filed.  But  we  believe  that  applying  the  con- 
stitution and  the  laws  to  the  facts  as  we  fiud  them  in  thb  ctta^ 
that  the  motion  should  have  been  granted. 

The  order  of  the  district  court  is  therefore  reversed,  and  the 
case  is  remanded,  with  [directions  to  grant  the  defendants  a 

change  of  venue  to  Flathead  county. 

BeversedL 
Hunt,  J.,  concurs. 

OK  BEHEARING. 

De  Witt,  X — ^The  respondent  has  moved  for  a  rehearing 
in  this  case.  His  counsel  have  filed  a  brief  in  which  they 
earnestly  contend  that  the  court  erred  in  its  construction  of 
section  209  of  the  Gteneral  Laws,  Compiled  Statutes. 

The  contention  is  that  we  misinterpreted  the  last  paragraph 
which  we  quoted  from  that  section,  which  is  as  follows:  *^  But 
the  same  [that  is  the  action],  shall  proceed  in  all  respects  as 
if  such  statutory  provision  had  not  been  repealed.'' 

Whatever  there  was  in  the  nature  of  a  repeal  in  the  act  of 
the  legislature  which  was  before  us  for  consideration  was  in 
the  fact  that  the  creation  of  Flathead  county  ont  of  a  portion 
of  Missonla  county  in  effect  repealed  the  former  statute  which 
fixed  the  boundaries  of  Missoula  county.  In  that  sense  there 
was  a  repeal  of  a  former  law.  But  we  think  that  the  word 
<' repeal"  is  used  in  section  209  as  referring  to  the  statutory 
provisions  which  affect  the  action,  and,  as  we  endeavored  to 
state  in  the  original  opinion,  the  fact  of  changing  the  place 
of  trial  does  not  in  any  way  affect  the  action.  The  action 
remains  in  its  integrity,  with  all  its  rights  unimpaired. 

Section  209  provides  that  the  action  shall  proceed  in  all 


15  Mont]  BooKWALTBB  V.  Conrad.  478 

respects  as  if  snch  statutory  provisions  had  not  been  repealed. 
Counsel  argue  tliat,  by  the  view  wbicli  we  have  taken  of  this 
section,  we  are  required  to  write  words  into  the  section  which 
are  not  there  now;  that  is  to  say,  that  we  make  it  read:  ''shall 
proceed  in  all  respects  except  as  to  the  place  of  irial,  as  if  such 
statutory  provision  had  not  been  repeale<l/'  The  italicized 
words  being  those  which  counsel  claims  that  we  add.  But,  on 
the  contrary,  we  are  of  opinion  that  it  is  the  oounsePs  position 
which  requires  words  to  be  written  into  the  statute  which  are 
not  there.  Instead  of  reading  as  it  does,  counsel  would  read 
it:  ''The  same  shall  proceed  in  all  respects,  arid  in  the  same 
placeJ^  The  italicized  words  being  those  which  we  are  of 
opinion  counsel  must  add  in  order  that  his  construction  may 
prevail.  We  are  satisfied  that  our  original  view  was  correct, 
and  that  the  place  of  trial  has  not  to  do  with  the  action,  and 
tiiat  the  statute  meant  simply  to  preserve  the  action  as  it  was, 
and  did  not  intend  to  run  counter  to  the  whole  letter  and 
spirit  of  the  law,  which  requires  actions  in  regard  to  real 
estate  to  be  tried  in  the  county  where  the  real  estate  is  situated, 
unless  the  venue  is  changed  from  that  county,  for  reasons  given 
in  the  statute.  We  think  section  209  refers  to  wIuU  may  be 
done,  and  not  where  it  may  be  done.  The  action  shall  proceed 
in  all  respects,  eta,  but  this  does  not  say  it  shall  so  proceed  in 
the  same  place  as  it  would  had  the  boundaries  of  the  county 
not  been  changed.  The  action  shall  proceed,  but  it  may  pro- 
ceed in  the  place  where  the  law  directs.  The  action  can  pro- 
ceed in  every  respect  in  Flathead  county  exactly  as  it  could 
have  proceeded  in  Missoula  county.  Each  county  is  subject 
to  the  same  laws,  both  of  statute  and  decision,  and  the  appli- 
cation of  the  legal  principles  would  be  the  same  in  either 
county. 

Tiiis  case  was  originally  decided  in  the  absence  of  the  chief 
justice.  The  motion  for  rehearing  has  been  under  consider- 
ation by  the  full  court,  and  it  is  the  unanimous  opinion  of  this 
court  that  the  original  decision  was  correct.     The  motion  for 

rehearing  is  therefore  denied. 

DeniecL 
Pemberton,  C.  J.,  and  De  Witt,  J.,  concur. 
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-^*    3^  •zerdie  of  its  proUto  powers.    And  the  dutiee  of  saoh  executon  are  to  pro- 

^     3g  oeed  with  the  performanoe  of  their  executorial  dntiea,  aa  impoaed  upon  them 

by  the  lawa  of  the  atate,  haying  dne  regard  to  the  proTiaioiia  of  the  will  of 
thedeoedent 

BAMM^FubUotUion  of  noiioe  to  eredttort.— Ezeoatora  are  required  to  pnbliah  • 
notice  to  oreditora,  and,  nnder  section  147  of  the  Probate  Practioe  Act,  ezeeo- 
lors  of  estatea  exceeding  ten  thousand  dollars  in  Talne  are  required  to  pob- 
liafa  notice  to  creditora  to  present  claima  within  ten  months  tnm  the  date  of  tba 
first  publication,  and  until  that  time  has  eUpsed  no  final  decree  oan  be  entered 
that  there  are  no  debta. 

flimi  Same-^Proof  of  outetoiMKn^deMs.— Where  oreditora  have  never  had  tlia 
requiaitd  notice  to  present  claima  againat  the  estate  of  a  decedent  the  es 
pmie  affidaTits  of  persons  iotereated  in  the  estate  to  the  effact  that  there  are 
no  debts,  cannot  be  taken  as  sufficient  proof  to  enable  a  oourt  in  »  Judicial 
decree  to  find  the  fact  to  be  aa  stated  by  the  affianta. 

Bau— Duty  of  exwuton  to  tnake  and  return  vihwtUory, — When  the  executoiB  of 
a  will  quiiify  they  are  required  by  section  118  of  the  Probate  Practioe  Act  to 
make  and  return  to  the  oourt  a  true  inventory  and  appraisement  of  aU  the 
estate  of  the  decedent  which  has  come  into  their  possession  and  knowledge. 
This  InTentory  must  contain  all  of  the  estate  of  the  decedent,  real  and  per- 
sonal; a  statement  of  all  debts,  partnerships,  and  other  interests,  bonds,  mort- 
gages, notes,  and  other  securities  for  the  pajrment  of  mon^  belonging  to  the 
decedent;  and  an  account  of  all  moneja  belonging  to  the  decedent  which  have 
oome  into  the  hands  of  the  executors,  and,  if  none,  the  fact  must  be  stated  in 
the  inrentory. 

SMME^FoiMtteeiun  of  reaXty  by  exeeutoi-.— Under  the  Probate  Praclape  Act  the 
possession  of  realty  passea  to  the  executor,  after  duly  qualifying,  and  he  is 
authorized  to  collect  rents,  "until  the  eatate  is  settled,  or  until  delivered  over 
to  the  heirs  or  devisees."  And  the  right  to  maintain  an  action  for  the  posaes- 
sion  of  real  estate,  or  of  quieting  the  title  thereto,  is  conferred  upon  him,  and 
he  may  act  in  auch  auit  with  or  without  the  heirs  or  devisees.  (itfocJ;  ▼.  SUey, 
7  Mont.  288,  cited.) 

Baioa— ^ccouiUin^  by  executors  and  termination  of  thHr  duties.— Exeentors  must 
account,  and  executorial  responsibilities  can  only  terminate  after  compliance 
with  the  atatutea,  and  after  a  settlement,  approved  by  the  court,  has  been 
made,  and  after  a  distribution  and  a  delivery  up  have  been  ordered  fay  the 
court. 

Buar~Sjteeutar$  as  teetameniary  (rusteee.-^Yniem  trust  duties  are  Imposed  upon 
persons  named  aa  executors  under  a  will,  and  such  persons  have  duly  qualified 
aa  executors,  they  cannot  properly  assume  the  rights  and  duties  of  trustees 
until  the  court  has  approved  their  aooounta  aa  executors,  and  ordered  a  dia- 
tribution  of  the  estate;  in  which  order  the  executors  may  be  directed  to  credit 
their  accounta  aa  executors  with  so  much  of  the  estate  aa  may  be  ordered 
transmitted  to  their  accounta  as  trustees. 

Bamm— Appeal— Final  judgmenL^An  order  of  the  district  court  overmling  a 
motion  of  executors  to  quash  and  set  aside  an  order  made  requiring  them  to 
prepare  and  file  a  full  and  complete  inventory  of  the  eatate  of  decedent  is 
final,  and  may  be  appealed  from.  {In  re  MoFartand^M  JBUaie,  10  Mont  U$, 
ttited.) 


15  Mont]  In  &b  HiaeiKs'  Estatb.  476 

Appeal  from  Fourth  Judieial  Didriot,  Mitaoula  Oouniy. 

Motion  of  exeontors  to  qaash  an  order  reqairing  them  to 
make  and  file  an  inventory.  Motion  denied.  Woody  and 
Brantley^  JJ.    Affirmed. 

Statement  of  the  case  hj  the  justice  delivering  the  opinion; 

Appeal  by  Julia  P.  Higgins,  Francis  G.  Higgins,  and  George 
C.  Higgins,  executors  and  trustees  of  the  last  will  and  testa- 
ment of  Christopher  P.  Higgins,  deceased,  from  an  order  made 
by  the  district  court  overruliog  the  motion  of  said  executors  and 
trustees  to  set  aside  an  order  made  requiring  said  executors  and 
trustees  to  file  in  said  court  a  complete  inventory  and  appraise- 
ment of  the  estate  of  the  said  Christopher  P.  Higgius,  deceased, 
situated  in  the  state  of  Montana,  which  has  come  into  their 
hands  as  such  executors.     The  order  referred  to  recites  that 
Francis  G.,  George  C,  and  Julia  P.  Higgius  were,  on  Novem- 
ber 20,  1889,  duly  appointed  executors  of  the  last  will  and  tes- 
tament of  Christopher  P.  Higgins,  deceased,  and  all   duly 
qualified  as  such  executors  on  the  20th  of  November,  1889; 
that  more  than  three  years  have  elapsed  since  their  qualifica- 
tion as  such  executors,  and  that  no  inventory  and  appraise- 
ment have  been  filed.     The  court  therefore  ordered  that  they 
prepare  and  file  in  said  court,  on  or  before  July  8, 1893,  a  full 
inventory  and  appraisement  of  the  estate  of  the  deceased,  and 
which  had  come  into  their  hands  as  such  executors,  as  required 
by  law.    The  motion  to  set  aside  the  order  of  the  court  was 
based  upon  the  grounds  that  the  court  had  no  jurisdiction  in 
the  matter  of  said  estate,  coming  under  the  probate  laws  of  the 
state  of  Montana,  to  miike  any  other  order  with  reference  to 
said  estate,  but  that  the  jurisdiction  to  make  any  orders  is  vested 
by  law  in  a  court  of  equity;  that  a  court  of  equity  alone  had 
jurisdiction  with  reference  to  said  estate  since  the  order  probating 
the  will;  that  the  district  court,  as  a  court  of  probate,  has  no 
jurisdiction  to  make  any  order  relating  to  said  estate,  or  to 
direct  the  said  Julia,  Francis,  and  George  Higgins  to  do  any 
act  in  said  estate. 

The  motion  was  based  npon  the  will,  and  affidavits  of 
Francis  G.^  George  C,  and  Julia  P.  Higgins. 
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The  will  and  testament  is  as  follows: 

''First.  I  give,  devise,  and  bequeath  to  my  exeonton  here- 
inafter named  all  and  singular  mj  property,  real  and  personal, 
wheresoever  situated,  and  all  moneys  belonging  to  me,  of  which 
I  may  die  possessed,  in  trust,  nevertheless,  and  to  and  for  the 
following  uses  and  purposes,  namely; 

''  I  direct  that  my  said  executors  shall  continue  to  carry  on 
the  banking  business  in  which  I  am  now  engaged  under  the 
name  of  C.  P.  Higgins  Western  Bank,  and  to  that  end  that 
they  shall,  so  soon  after  my  death  as  shall  be  expedient,  pro- 
ceed to  incorporate  said  bank  with  a  capital  stock  of  one  hun- 
dred thousand  dollars,  under  the  laws  of  the  United  States,  or 
the  laws  of  Montana,  and,  when  so  incorporated,  my  said  exe- 
cu!ors  shall  transfer  to  said  bank  all  of  the  moneys,  property, 
and  assets  now  used  in  the  business  of  said  bank,  and  so  much 
of  any  other  funds  that  may  come  into  the  hands  of  my  execu- 
tors as  shall  be  necessary  to  make  up  the  amount  of  the  capital 
stock  of  said  bank;  and  that  upon  the  incor)K>ration  of  said 
bank  the  capital  stock  of  the  same  shall  be  equally  divided 
among  my  heirs  hereinafter  named. 

''Third.  I  further  direct  my  said  executors  hereinafter 
named  to  proceed  to  construct  the  block  of  buildings  now  in 
the  course  of  construction  by  me,  according  to  the  original 
plans,  designs,  and  contracts,  under  which  the  same  is  now 
being  constructed. 

"Fourth.  In  order  to  carry  out  the  purposes  and  direc- 
tions above  mentioned  I  hereby  authorise,  empower,  and  direct 
my  said  executors  to  sell,  convey,  and  dispose  of  any  of  my 
estate,  whether  real  or  personal,  which  may  come  into  their 
bands. 

"  Fifth.  I  further  authorise,  empower,  request,  and  direct 
my  said  executors  to  sell  and  convey  any  of  the  estate  and 
property  belonging  to  me  which  may  come  into  their  hands, 
wheresoever  situate,  in  such  manner  as  may,  in  their  judgment, 
be  most  for  the  interest  of  my  estate,  and  to  convert  the 
same  into  cash;  and  I  direct  my  said  executors  to  invest  such 
proceeds  of  sale,  with  all  other  moneys  which  may  come  into 
their  hands,  unless  herein  otherwise  provided,  and  keep  the 
same  invested  in  safe  manner,  as  in  their  judgment  may  seem 
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best  for  the  joint  and  equal  benefit  of  all  my  heirs  hereinafter 
named;  and^  in  order  to  carry  out  the  provisions  of  this  instru- 
menty  I  hereby  authorize  and  empower  my  ezecutorsy  herein- 
after  named,  to  sign,  seal,  execute,  acknowledge,  and  deliver, 
in  due  form  of  law,  all  and  every  sucli  deed  or  deeds,  convey- 
ances and  assurances  in  law  whatsoever,  as  shall  be  necessary 
for  granting,  conveying,  and  assuring  the  same,  or  any  part  or 
parcel  of  land  or  real  estate  sold  and  oonveyed  by  the  authority 
herein  granted. 

''Sixth.  I  further  request  and  direct  my  said  executors,  out 
of  such  moneys  belonging  to  me  as  may  come  into  their  hands, 
to  provide  for  the  support  and  maintenance  of  my  family,  and 
the  proper  education  of  my  minor  children,  to  wit,  Maurice  G. 
Higgins,  Arthur  E.  Higgins,  Helen  U.  Higgins,  Hilda  "EL 
Higgins,  Ronald  Higgins,  and  Gerald  Higgins. 

**  Seventh.  It  is  my  wish  and  request  that  all  the  members 
of  my  family,  while  they  remain  unmarried,  shall  continue  to 
live  t<^ether  at  my  present  homestead,  and,  so  far  as  possible,  be 
united  in  business,  and  endeavor  to  carry  out  my  wislies  and 
plans  relative  to  business,  as  I  have  heretofore  explained  to 
them. 

*' Eighth.  After  deducting  all  necessary  expenses  of  the 
settlement  of  my  estate,  and  the  support  and  maintenance  of 
my  family,  and  the  education  of  my  minor  children,  I  hereby 
devise  and  bequeath  all  the  residue  and  remainder  of  my  estate, 
of  every  kind  and  nature,  and  wheresoever  situated,  unto  my 
wife,  Julia  P.  Higgins,  and  my  children,  Francis  O.  Higgins, 
John  R.  Higgins,  Qeorge  C.  Higgins,  Maurice  O.  Higgins, 
Arthur  E.  Higgins,  Helen  U.  Higgins,  Hilda  H.  Hig- 
gins, Ronald  Higgins  and  Gerald  Higgins,  equally,  share 
and  share  alike;  and  it  is  my  will  and  meaning  that  the  pro- 
vision herein  made  for  my  said  wife,  in  manner  and  form  as 
aforesaid,  shall  be,  and  shall  be  deemed,  adjudged,  and  taken 
to  be  in  lieu,  and  bar  of  her  dower^  or  other  portion  of  and  in 
all  my  estate. 

''Ninth.  I  hereby  nominate  and  appoint  my  wife,  Julia  P. 
Higgins,  and  my  sons,  Francis  G.  Higgins,  John  R.  Hi^ius, 
and  Gteorge  C.  Higgins,  to  be  the  executors  of  this  my  last  will 
and  testament  (without  bond);  and  in  case  of  the  death,  or 
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refusal  to  act^  of  any  of  them,  the  survivors,  or  others,  of  them, 
are  hereby  empowered  to  act  and  carry  out  the  provisions  of 
this  instrument/' 

Francis  G.  and  Greorge  C.  Higgins,  each  for  himself,  filed 
an  affidavit  to  the  eftect  that  they  were  conversant  with  the 
condition  of  tlie  estate  of  the  decedent,  and  that  at  tlie  time  of 
his  death  he  owed  nothing;  that  the  expenses  of  his  last  sick- 
ness and  his  funeral  were  paid;  that  the  will  was  duly  ap- 
proved, admitted,  and  probated  on  November  16,  1889,  and 
that  no  debts  or  claims  of  any  kind  have  been  presented  to  the 
executors  and  trustees.  Julia  P.  Higgins,  one  of  the  surviving 
executors  and  trustees,  also  swears  that  no  claims  have  been 
presented,  and  that  the  funeral  expenses,  and  the  expenses  of 
the  last  illness  of  decedent,  were  paid. 

Webder  &  Wood^  and  Jf  oCbnneS,  dayberg  A  Ounn,  for 
Appellants. 

I.  Under  the  provisions  of  this  will  the  title  in  fee  to  all  of 
the  estate  of  the  decedent  passed  to,  and  vested  in,  the  persons 
named  executors,  as  trustees,  immediately  upon  the  death  of 
the  decedent  The  powers  conferred  by  the  will  attaclied  to 
the  persons  named  as  executors  and  not  to  their  office.  The 
office  of  executor  is  independent  and  distinct  from  that  of 
trustee.  {EeUxte  of  Ddaney,  49  Oal.  76;  Jwhon  v.  Gibbons^  6 
Wend.  226;  Ocmklin  v.  Egeiion,  21  Wend.  430;  Lamed  v. 
Bridge,  17  Pick.  839;  WiUiams  v.  Ckmrad,  30  Barb.  634; 
MoU  V.  Ackerman,  92  N.  Y.  653;  Cboie  v.  PlcUt,  98  N.  Y.  36; 
Ward  V.  Ward,  105  N.  Y.  68;  Tracey  v.  Murray,  49  Mich. 
35;  Dunning  v.  Ocean  Nat  Bank,  61  N.  Y.  497;  19  Am.  Rep. 
293;  Tobias  v.  Ketcliutn,  32  N.  Y.  319;  Simpson  v.  Cbol,  24 
Minn.  180;  Stoutenburgh  v.  Jfoor«,  37  N.  J.  Eq.  63;  EslaU  <^ 
Besley,  18  Wis.  455;  Hodgin  v.  Toltr,  30  N.  W.  Rep.  1;  Orea- 
mer  v.  Holbrook,  11  So.  Rep.  830;  Hunt  v.  Hunt,  11  Nev.  442.) 

II.  The  statutes  of  this  state  relative  to  probate  courts 
and  their  jurisdiction  were  enacted  when  Montana  was  a 
territory.  And  the  supreme  court  of  the  United  States,  in 
construing  the  provisions  of  the  organic  act  relating  to  the 
jurisdiction  of  territorial  courts,  held  that  the  territorial 
l^islature  had  no  authority  to  confer  chancery  jurisdiction  on 
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probate  courtg.  {PefTis  v.  Higleyj  20  Wall.  376;  and 
a  iull  discussion  of  the  jurisdiction  of  probate  courts  in  Mon- 
tana; Chadwkh  v.  Chadmch^  6  Mont.  566.)  The  constitu- 
tion of  Montana  (Const.,  art.  7,  §  11)  vests  the  district  courts 
of  the  state  with  jurisdiction  in  probate  matters.  And  the 
constitution  (Const.,  art.  S,  §  11)  vests  an  equitable  jurisdic> 
tion  in  the  district  courts  as  such.  This  provision  confers 
U))on  the  district  courts  the  same  jurisdiction  in  equity  as  that 
administered  by  the  high  court  of  chancery  in  England. 
{Mosenburg  v.  Franks  68  Cal.  400;  People  v.  Davidson^  30  Cal. 
379.)  Therefore,  if  the  matters  under  consideration  belong 
to  equity,  the  district  court,  sitting  as  a  probate  court,  would 
have  no  jurisdiction  whatever.  Courts  of  equity  have  exclu- 
sive jurisdiction  in  all  questions  of  trusts.  (Pomeroy's  Equity 
Jurisprudence,  §  1164;  and  see  Matter  of  HaioiUy^  104  N.  Y. 
262;  Downer  v.  Downer,  9  Yt.  231;  Wells  on  Jurisprudence, 
§  286;  Woerner's  Law  of  Administration,  346;  In  re  Van 
Wyck,  1  Barb.  Ch.  666;  WiUiame  v.  Nichde,  1  S.  W.  Rep.  442; 
McBride  v.  Mclntyre,  91  Mich.  406;  Oreamer  v.  Holbrook, 
euptxL;  Borland  v.  Pereon,  93  Ala.  273;  King  v.  Jenkine,  3 
Dowl.  &  R.  41.) 

III.  The  two  general  purposes  of  administration  are 
the  protection  of  the  rights  of  creditors  and  of  distributees. 
(Wosruer's  Law  of  Administration,  §§  199,  432.)  When  these 
purposes  are  wanting,  no  administration  is  required.  If  there 
are  no  debts,  administration  could  only  be  for  distribution,  and, 
if,  in  addition  to  the  nonexistence  of  debts,  the  will  distributes 
the  estate  itself,  both  purposes  disappear  and  that  is  the  con- 
dition of  this  case.  To  require  administration  in  such  a  case 
would  be  to  place  a  restriction  upon  the  alienability  of  prop- 
erty, which  is  contrary  to  the  policy  of  the  law.  (  Winhammer 
V.  People,  13  N.  T.  396;  Woerner's  Law  of  Administration, 
§§  7,  9;  Tracy  v.  Murray,  eupra,)  As  illustrating  the  princi- 
ple that  it  is  within  the  power  of  the  testator  to  place  his  prop- 
erty beyond  the  control  of  the  probate  court,  see  Fallon  v. 
Butler,  21  Cal.  31;  Payne  v.  Payne,  18  Cal.  292;  Estate  of 
Ddaney,  supra;  and  the  following  cases  are  determinative  of 
the  proposition  that  in  this  case  administration  was  not  re- 
quired:  WriglU  v.  Smith,  19  Nev.  143;  Van  Deveer  v.  Alston, 
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16  Ala.  494;  Succession  of  Wdch,  36  La.  Ann.  702;  ManhaU 
y.  Coon^  29  Ala.  278;  Brandon  v.  Mason,  1  La.  630;  Beffrin 
V.  Freeman,  75  Ind.  398;  Salter  v.  Salter,  98  Ind.  522;  Hob- 
man  V.  Hibben,  100  Ind.  338;  Abel  ▼.  Walworth,  62  Pa.  St. 
370;  Taylor  v.  FhUlips,  30  Vt.  238;  Babbitt  v.  -Browm,  32  Vt. 
438;  Jolmsbon  v.  Johnston,  108  N.  C.  619;  Patterson  v.  ^^ 
60  Tex.  23;  Flood  v.  Pi/^m,  32  Wia.  376;  19  Am.  &  £ug. 
Edcj.  of  Law,  208;  Woeruer's  Law  of  AdministratioDy  §  199. 
**  When  tiie  residue  of  tke  property  is  takeo  in  trust,  the  execu- 
tors, although  named  as  such  in  the  will,  are  testamentary 
trustees,  and  the  jurisdiction  over  them,  and  of  the  estate  held 
in  trust  by  them^  belongs  exclusively  to  the  equity  jurisdic- 
tion." {Jasper  v.  Jasper,  17  Or.  690;  and  see  Laytm  v. 
Datridson,  96  N.  Y.  263.) 

IV.  Administration  should  not  be  allowed,  ordinarily, 
where  it  would  defeat  the  purpose  of  a  testator  as  expressed  in 
his  will,  and  in  tliis  case  such  would  have  been  the  result  of 
administration.  The  provisions  of  section  127  of  the  Probate 
Practice  Act  do  not  apply  where  the  testator  has  directed  the 
title  and  possession  in  his  will.    {FJood  v*  Pilgrim,  suprcu) 

V.  Even  if  there  had  been  creditors  they  would  not  have 
been  injured  by  want  of  administration,  because,  under  oar 
statutes,  all  debts  are  made  charges  upon  the  property  of  the 
decedent.  (See  Probate  Practice  Act,  §§  17, 21 1 ,  430.)  Where 
one  accepts  a  devise  under  a  will  he  thereby  becomes  personally 
liable  for  the  special  legacies  left  by  the  testator.  (Dutin  v. 
Dunn,  66  Cb].  157.) 

VI.  If  administration  is  not  necessary  or  required  in  this 
case,  then,  of  course,  the  order  directing  the  inventory  and 
appraisal  is  entirely  without  jurisdiction,  because  the  inventory 
and  appraisal  are  only  incident  to  administration,  and  will 
stand  or  fall  upon  the  question  as  to  whether  administration 
is  required. 

H^  J.  Haahell,  and  FUla  L.  Knotoles,  for  Respondent. 

The  order  made  by  the  court,  being  an  interlocutory  order 
and  not  provided  by  statute,  is  not  appealable.  {Chcuiwick  v. 
Chadwick,  6  Mont.  666;  and  see  Stale  v.  Thurdon,  5  Cal.  518; 
De  Barry  v.  Lambert^  10  Cal.  604;  Baker  v.  Baker,  10  CSU.* 
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527;  People  v.  Ah  Fong,  12  Cal.  425.)  Iq  a  case  like  that 
under  consideratiou,  the  executors  are  testamentary  trustees; 
{In  re  VcdenHne'a  Edate,  23  N.  Y.  Supp.  289.)  Trust  estates 
will  not  pass  under  a  general  devise^  where  there  is  a  charge 
or  debts  or  legacies,  or  debts  and  legacies.  {Buffwn  v.  Toion 
OouncUj  16  B.  I.  643.)  Every  executor  is  required  to  make 
and  return  a  true  inventory.  (See  Probate  Practice  Act, 
§§  118,  120.)  The  failure  to  file  the  inventory  and  return  of 
appraisement  is  a  breach  of  duty  on  the  part  of  the  executors, 
and  the  district  judge  in  the  court  below,  sitting  as  a  judge 
to  hear  and  determine  probate  matters,  has  full  and  complete 
authority  to  eutoroe  the  order  herein  appealed  from.  (See 
QroMon  v.  WUsey^  71  Mich.  369;  Wooden  v.  Kerr,  91  Mich. 
196;  Hall  v.  Ouahingy  9  Pick.  396;  Ckniky  v.  Dickinaon,  13 
Met.  54;  Williams  v.  Ouehing,  34  Me.  370;  Myan  v.  Kirmeyf 
2  Mont.  454;  BvrUm  v.  Capron,  79  Cal.  490;  BUverbrandt  v. 
Widmayer,  2  Demarest,  263;  In  re  Pearson,  98  Cal.  612; 
Dougherty  v.  BarUeit,  100  Cal.  496;  Smith  v.  Wederfield,  88 
Cal.  374;  In  re  Burton,  93  Cal.  464.)  Every  executor  must 
render  a  full  account  and  a  settlement  of  the  estate  aflfected,  and 
the  property  be  turned  over  to  the  trustees.  (Probate  Practice 
Act,  §§  260,  280,  312.) 

Beply  brief  of  appellants. 

If  the  order  in  this  case  is  final  and  entered  in  a  proceeding 
it  is  appealable.  (See  Code  Civ.  Proc.,  §  421;  In  re  McFar^ 
land^B  Estate,  10  Mont  445;  In  re  Davitf  EstaJte,  11  Mont  1; 
In  re  Kan^s  Estate,  12  Mont.  197.)  *<A  judgment  is  the  final 
determination  of  the  rights  of  parties  in  an  action  or  proceed* 
ing."  (Code  Civ.  Proc,  §  238.)  Any  fiual  order  entered  in 
a  proceeding  which  settles  the  rights  of  parties  is,  therefore,  a 
final  judgment  The  following  authorities  are  cited  as  illus- 
trative of  what  the  courts  have  considered  to  be  final  judg- 
ments: Weston  V.  Qiarkston,  2  Pet.  449;  Belt  v.  Davis,  1 
Cal.  136;  Starbuck  v.  Dunklee,  10  Minn.  136;  Kingdey  v.  G*7- 
man,  12  Minn.  515;  Vermilyev.  Vermi/ye,  18  N.  W.  Rep.  832; 
Mayor  etc.  v.  Jessop,  106  U.  S.  563;  Cmtral  IVust  Co.  v.  jBaiY- 
road  Co.,  48  Fed.  Rep.  850;  Sacramento  etc.  Cb.  v.  Harlan^  24 
GaL  334;  ZoUer  v.  MeDonald,  23  CaL  136;  May  berry  v.  Baw^ 
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Jfecr,  14  Nev.  336;  Adams  v.  Wood,  18  Cal.  30;  Dwight  v.  8L 
John,  25  N.  Y.  203;  WiUiama  v.  Morgan,  111  U.  S.  684;  Potior 
V.  Beat,  50  Fed.  Rep,  860;  Horn  v.  Water  Cb.,  18  Cal.  141; 
Schloaa  v.  Gotart,  29  Pac.  Rep.  202;  Pride  v.  Wyenberg,  83  Wis. 
69;  Mnkdidein  y.  UnkdUein,  13  Mont.  425;  Jn  re  De  War's  Ea- 
tote,  10  Mont.  422;  In  re  Kantfe  EsiaJU,  12  Mont  197;  SpiOes 
V.  Frod,  15  Fed.  Rep.  299;  Oarwood  v.  Garwood,  29  CaU  515; 
TFAt^oJl^  V.  Bparhman,  30  Fla.  347;  Hayne  on  New  Trial  and 
Appeal,  S  184;  Elliott  on  Appellate  Procedure,  §  75.)  Stat- 
utes must  be  so  construed  as  to  maintain  a  right  of  ap]ieal,  if 
the  established  rules  of  interpretation  are  not  violated.  (Payne 
V.  Davie,  2  Mont.  381;  citing  Appeal  of  Houghton,  42  Cal.  45; 
Lloyd  y.  Sullivan,  9  Mont.  577.) 

Hunt,  J. — ^Whether  or  not  the  district  coart  exceeded  its 
jurisdiction  in  making  an  order  requiring  the  executors  of  the 
will  of  decedent  to  file  an  inventory  and  accounting  is  the  ulti- 
mate question  to  be  decided  by  the  court.  But,  in  reaching  a 
conclusion  ui)on  this  very  important  case,  it  becomes  proper  to 
discuss  several  incidental  questions  involved:  1.  The  attitude 
of  appellants  towards  the  court,  under  the  will  of  decedent; 
2.  If  they  are  executors,  what  may  the  court  say  must  be  done 
by  them  under  the  law?  3.  To  what  extent  shall  their  execu- 
torial duties  go  before  they  may  be  discharged,  if  a  discharge 
be  necessary  at  all?  4.  If  trust  duties  are  imposed  by  the  terms 
of  the  will,  at  what  period  of  time  may  there  be  a  discharge  of 
appellants  as  executors,  and  a  distribution  to  them  as  trustees? 
We  do  not  find  it  necessary  to  enter  into  any  discussion  of  the 
question  of  what  the  rights  of  the  appellants  may  have  been 
had  they  never  qualified  as  executors;  or  to  discuss  at  any 
length  exactly  what  powers  were  conferred  upon  them  inde- 
pendently of  their  executorial  duties,  and  the  trusts  imposed  in 
the  performance  of  such  duties.  The  api>ellauts  stand  before 
the  court  having  been  named  by  the  decedent  as  the  exec- 
utors of  his  will  and  testament,  and  as  liaving  voluntarily 
rendered  themselves  subject  to.  the  jurisdiction  of  the  distriot 
court  by  duly  petitioning  for  the  probate  of  the  will,  and  by 
duly  receiving  appointments  as  executors,  according  to  law. 

The  will  conferred  authority  upon  the  appellants  to  perform 
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daties  within  the  general  powers  of  executors  as  snch.  It  is 
not  claimed^  and  could  not  be,  we  take  it,  that  these  execu*- 
torial  powers  were  illegally  assumed,  but  merely  that,  although 
they  were  assumed  by  the  appellants,  still,  under  the  provi- 
sions of  the  will,  the  title  in  fee  to  all  of  the  estate  of  the  dece- 
dent passes  to  and  vests  in  the  persons  named  executors,  as 
trustees,  immediately  upon  the  death  of  the  decedent.  It  is 
therefore  contended  that  no  inventory  need  be  filed;  that  no 
notice  to  creditors  need  be  given,  and  that,  without  proceeding 
any  farther  than  to  probate  the  will,  administration  is  unnec- 
essary, and  not  demanded  by  the  laws  of  the  state;  that  no 
accounting  is  required  by  the  executors,  as  such,  and  that  with- 
out any  formal  order  of  court,  and  by  operation  of  the  effect 
of  the  will  itself,  the  property  passed  to  the  trustees. 

There  are  undoubteilly  conferred  upon  the  persons  named 
as  executors  of  the  will  duties  and  powers  properly  within 
the  office  of  trustee,  for  instance,  the  direction  to  invest  moneys, 
and  keep  the  same  invested  for  the  joint  benefit  of  the  heirs 
named  in  the  will,  and  perhaps  the  direction  to  provide  for 
the  support  of  the  family.  The  intention  of  the  testator  seems 
to  have  been  to  repose  a  personal  trust  in  the  persons  named 
as  executors,  but  however  that  may  be,  it  cannot  relieve  the 
executors  now  qualified  from  proceeding  as  such,  and  execut- 
ing the  provisions  of  the  will,  subject  to  the  law  and  the 
approval  of  the  court.  Charges  upon  the  estate,  collecting  the 
assets  and  keeping  them,  administration  charges,  debts,  and 
other  expenses  may  arise.  Under  such  conditions  even  a 
trust  estate  may  not  always  pass  under  a  general  devise. 
{Byffum  V.  Town  OounoU,  16  R.  I.  643.) 

When  the  executors  of  the  will  qualified,  they  therefore 
took  upon  themselves  certain  executorial  duties.  By  section 
118  of  the  Probate  Practice  Act  they  are  required  to  make  and 
return  to  the  court  a  true  inventory  and  appraisement  of  all  of 
the  estate  of  the  decedent,  including  the  homestead,  if  any, 
which  has  come  into  their  possession  or  knowledge.  Tiiis 
inventory  must  contain  all  of  the  estate  of  decedent,  real  and 
personal,  a  statement  of  all  debts,  partnerships,  and  other 
interests,  bonds,  mortgages,  notes,  and  other  securities  for  the 
payment  of  money  belonging  to  decedent,  and  an  account  of  all 
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moneys  belonging  to  decedent  which  have  come  into  the  hands 
of  the  executors,  and,  if  none,  the  fact  mnst  be  so  stated  in  the 
inventory.  It  is  to  be  observed,  too,  that  so  sweeping  is  the 
provision  requiring  an  inventory  under  our  statutes,  that 
although  an  appraisement  of  money  is  not  required,  yet  ''an 
inventory  must  be  made''  and  returned,  as  in  other  cases. 
The  executor  must  swear  to  the  inventory,  and,  if  property  not 
included  in  the  first  inventory  comes  into  the  possession  or 
knowledge  of  the  executors,  they  must  make  another  inventory 
after  the  discovery. 

The  object  of  the  inventory  is  to  show  creditors,  and  other 
persons  interested,  of  what  the  estate  may  consist.  The  exec- 
utor being  chargeable  by  section  248  in  his  owu  account  with 
the  whole  of  the  estate  which  may  come  into  his  possession, 
at  the  value  of  the  appraisement  contained  in  the  inventory 
(except  as  especially  provided),  his  responsibility  may  be  gov- 
erned and  limited  by  the  valuation  with  which,  under  this  stat- 
ute, he  is  oblig^  to  charge  himself.  The  heirs  properly  look 
to  the  inventory  as  essential,  in  case  they  institute  action  against 
the  executor  because  of  any  maladministration  on  his  part^  or 
any  misappropriation  of  the  estate.  The  authorities  r^ard  the 
inventory  of  a  decedent's  estate  as  of  the  highest  importance. 
It  has  been  held  in  New  York  by  the  surrogate's  court  that  a 
will  containing  a  clause  dispensing  with  an  inventory  was 
invalid  so  far  as  such  a  clause  might  operate  to  relieve  the 
executor  of  complying  with  the  law  requiring  him  to  file  an 
inventory.  The  question  arose  in  an  estate  involving  a  very 
large  fortune.  But  the  surrogate  decided  that  it  was  against 
public  policy  ''to  permit  such  interference  with  the  forms  of 
procedure  established  by  law,  or  to  remove  the  barriers  designed 
to  protect  estates  from  misappropriation*  The  safety,  preser- 
vation, and  honest  distribution  of  the  decedent's  estate  require 
that  provisions  like  the  one  in  question  should  be  declared 
invalid  and  of  no  effect."    (  Will  of  PoUer,  3  Demarest,  108.) 

''It  is  the  basis  upon  which  the  representative  makes  his 
accounts;  it  shows  the  amount  for  which  he  is  chargeable,  and 
limits  presumptively  his  responsibility,  except  for  incremental 
income,  and  such  assets  not  therdn  appraised,  through  igno- 
rance, inadvertenoe,  or  other  cause  as  may  come  afterwards  to 
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his  hands.  On  the  other  hand,  the  heirs  and  other  parties 
interested  have,  in  the  recorded  inventory,  the  best  evidence 
possible,  nnder  the  circumstances,  of  the  assets,  their  condition 
and  value  as  they  came  to  the  representative's  possession  and 
knowledge  at  the  outset  of  his  administration,  and  supplies 
them  with  essential  evidence,  in  case  it  becomes  necessary  to 
institute  proceedings  against  him,  or  oppose  the  allowance  of 
his  accounts  because  of  negligence  or  misconduct  while  invested 
with  his  res])on8ible  office.''  (Schouler's  Executors  and  Admin- 
istrators, §  237.) 

By  our  laws,  too,  the  possession  of  realty  passes  to  the  exeo- 
ator,  who  is  authorized  to  collect  rents,  '^  until  the  estate  is 
settled,  or  until  delivered  over  to  the  heirs  or  devisees."  The 
right  to  maintain  an  action  for  the  possession  of  real  estate  is 
conferred  upon  the  executor,  who  may  act  in  such  suit  with  or 
without  the  heirs  or  devisees. 

The  supreme  court,  in  Black  v.  Story,  7  Mont.  238,  decided 
that  under  the  statutes  quoted  above,  and  others  of  the  Probate 
Practice  Act,  ejectment  would  lie  against  mere  trespassers  for 
the  possession  of  realty  of  a  decedent  when  brought  by  his 
administrator. 

By  section  83  of  the  Probate  Practice  Act,  where  it  is  ex- 
pressly provided  in  the  will  that  no  bond  shall  be  required^ 
sales  of  real  estate  may  be  made  and  confirmed,  without  any 
bond,  unless  the  court,  for  good  cause,  require  one  to  be  exe- 
cuted. The  right  of  the  court,  however,  to  demand  this  bond 
is  unquestionable,  and  conforms  with  the  policy  of  the  probate 
laws  of  the  state,  which  enable  the  court  to  exercise  a  super- 
vision over  the  affairs  of  the  estate,  lest  because  ^'of  some 
change  in  the  situation  or  circumstances  of  the  executor,  or  for 
other  sufficient  cause/'  the  rights  of  those  interested  may  be 
endangered. 

Section  88  gives  the  court,  upon  a  showing  made  on  oath 
that  the  executor  is  wasting  the  property  of  the  estate,  the 
authority  to  suspend  an  executor's  powers  until  the  application 
to  require  him  to  give  bond  is  determined.  This  power  of  the 
court  may  be  exercised  where,  by  the  terms  of  the  will,  no  bond 
was  originally  required,  and  is  to  be  invoked  by  the  probate 
judge  himself,  without  any  application^  when  it  comes  to  his 
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knowledge  that  the  bond,  if  one  ia  given,  ia  insufficient*  His 
letters  may  be  revoked  if  he  fails  to  give  new  sureties,  and  all 
his  powers  taken  away  from  him. 

In  passing  upon  the  right  of  possession  of  realty  conferred 
upon  an  executor,  Field,  C.  J.,  in  Wedc»  v.  Hakn,  20  Cal.  621 
(1862),  held  that  under  the  code  of  Oalifomiay  which  con- 
tained at  that  time  a  provision  similar  to  section  127  of  the 
Montana  Probate  Practice  Act,  that  although  the  estate  of 
an  intestate  descended  to  the  heirs,  subject  to  the  payment  of 
his  debts,  ^'yet  this  provision  must  be  read  in  connection 
with  the  dauaea  of  the  other  atatutea  to  which  we  have  re- 
ferred, which  place  the  right  of  present  possession  in  the 
administrator;''  and  that  such  right  of  possession  remained 
in  the  executor  until  the  estate  was  settled,  or  delivered  over 
to  the  heirs  by  order  of  the  probate  court.  And  the  court 
conclude  that,  uuder  the  statutes  of  California,  which  are  sub- 
stantially like  ours,  '^  the  right  to  the  possession  of  the  real 
property  of  an  intestate  remains  exclusively  with  the  adminis- 
trator until  the  estate  is  settled,  or  distribution  is  directed  by 
order  of  the  probate  court." 

The  supreme  court  of  Nevada  in  Gosaage  v.  Crown  Pokd 
M.  Cb.,  14  Nev.  163  (1879),  discussing  the  poaseasion  of 
realty  by  an  adminiatrator,  aa  given  by  a  statute  similar  to 
that  of  this  state,  held  that  such  possession  ^  is  for  the  benefit 
of  the  creditors  and  the  heirs,''  aod  for  the  purposes  of  admin- 
istration. The  court,  quoting  from  the  case  of  Bufford  v. 
HoUiman,  10  Tex.  676,  say:  '*  By  law  the  whole  of  an  estate 
vests  in  the  heirs  testate  or  ab  trUestOf  at  the  death  of  a  per- 
son deceased.  It  passes  from  them  au6  modo  for  the  purposes 
of  administration,  and  the  administration  is  required  to  be 
speedy,  so  that  the  remainder,  if  any,  may  be  returned  to  its 
real  owners,  the  heirs.'' 

The  plaintiffs  in  that  case  brought  ejectment,  ailing  that 
the  first  administrator  had  rendered  his  final  account,  that  all 
the  debts  had  been  paid,  that  the  second  administrator  bad 
left  the  atate  of  Nevada,  and  that  the  administrator  appointed 
in  his  place  had  declined  to  commence  any  suit  to  protect  the 
rights  of  the  plaintiffs,  and  waived  all  rights  which  he  might 
have  aa  auch  adminiatrator.    Under  aach  peculiar  facta  the 
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court  held  that  the  heirs  might  maintain  the  sait  in  their  own 
name,  and  although  the  right  of  possession  of  the  realty  is  con* 
ceded,  in  the  opinion,  to  have  been  exclusively  in  the  admin- 
istrator nutil  settlement  of  the  estate,  yet,  as  the  heirs  alone 
would  be  benefited  or  injured  by  the  result  of  the  suit,  the  facts 
warrahted  their  being  held  to  be  the  real  parties  in  interest. 

We  are  cited  by  appellants  to  Flood  v.  Pilgrim^  32  Wis.  376, 
but  in  that  case  the  real  estate  devised  had  passed  into  the 
possession  of  the  devisees  thereof  and  those  claiming  under 
them.  The  executor  of  the  will  did  not  qualify.  There  was 
DO  estate  whatever  at  the  time  that  the  plaintifiT  was  appointed 
administrator  of  the  estate  of  the  decedent,  nine  years  afler  his 
death.  There  were  no  debts.  The  court  held  that  the  ad- 
ministrator had  no  right  to  sue  to  establish  the  title  of  the 
devisees  as  against  the  defendant,  and  that  the  statutes  wliich 
conferred  the  right  of  possession  of  the  realty  upon  the  admin- 
istrator only  applied  where  there  was  an  estate.  The  case  does 
not  apply  to  the  case  at  bar,  where  there  is  an  estate,  and 
where  executors  have  qualified,  and  where  the  devisees  do  not 
appear  to  have  parted  with  their  title.  It  is  fair  to  say,  too, 
that  the  opinion  cites  no  authorities,  and,  apart  from  its  a{>* 
plicability  to  the  particular  facts,  is  entitled  to  but  little  weight. 

Again,  the  executors  are  required  to  publish  a  notice  to 
creditors.  This  requirement,  the  books  say,  is  engrafted  upon 
onr  Probate  Practice  Act  in  pursuance  of  the  practice  of  Eng- 
lish chancery  courts,  where  notices  were  issued  requiring  credit- 
ors to  file  their  claims  with  the  executor  within  a  certain  time. 
Under  section  147  of  the  statutes  the  notice  in  this  case,  as- 
suming the  estate  exceeds  in  value  ten  thousand  dollars,  would 
be  ten  months  from  the  date  of  the  first  publication.  By  sec- 
tion 163,  when  a  claim  is  presented  to  an  executor  he  must 
indorse  thereon  his  allowance  or  rejection,  and  thereafter  he 
must  present  the  claim  to  the  probate  judge,  who  must  allow  or 
reject  the  same.  And  the  only  way  by  which  creditors  may 
secure  recognition  of  their  just  claims,  except  where  they  are 
without  the  state,  is  by  proceeding  in  the  manner  just  oat- 
lined.  The  creditor  cannot  maintain  his  suit,  under  section 
157,  against  an  estate,  unless  he  has  presented  the  claim  to  the 
executor.    And,  by  section  150|  if  the  claim  be  one  arising 
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QpoD  a  oontraoty  unless  presented  within  the  time  Iinli^ed  in 
notice,  it  is  barred  forever,  except  under  particular  conditions. 

We  are  at  a  loss  to  see  how  the  ex  paiie  affidavits  of  Mrs- 
Higgins,  and  others  interested  in  this  particular  estate,  to  the 
effect  timt  there  are  no  debts,  can  be  sufficient  proof  to  enable 
a  court  in  a  judicial  decree  to  find  the  fact  to  be  as  stated  bj 
the  affiants.  Creditors  have  never  had  the  requisite  notice. 
They  have  not  been  obliged  to  present  their  claims,  and,  as  the 
law  gives  them  ten  months  after  the  first  publication  to  file 
them,  we  think  that  until  that  time  has  elapsed  there  cannot 
be  enough  proof  upon  which  to  base  a  final  decree  that  there 
are  no  debts. 

This  notice  to  the  creditors  is  regarded  as  a  reasonably  cer- 
tain way  of  reaching  creditors,  and  enables  the  court  to  exer- 
cise jurisdiction  over  the  estate  in  protecting  the  interests  of 
those  ooiicerued.  How  is  it  known  that  there  are  no  debts? 
And  upon  what  is  the  court  to  now  base  an  order  to  that  effect? 
Creditors  have  a  right  to  rely  upon  a  compliance  with  the  stat- 
utes by  executors,  and  may  rest  secure  in  that  reliance  under 
the  belief  that,  the  property  being  in  the  possession  of  the  exeo* 
utor,  the  estate  is  held  for  the  payment  of  debts  of  the  testa- 
tor, as  well  as  legacies  and  devises. 

Passing  on  to  investigate  the  method  by  which  the  duties  of 
appellants  as  executors  may  cease,  and  their  duties  as  trustees 
may  begin,  we  will  examine  the  decisions  bearing  upon  thb 
subject 

Hatt  V.  Oushing,  9  Pick.  395  (1830),  in  discussing  the  lia- 
bility upon  a  probate  bond,  the  supreme  court  of  Massachusetts 
uses  this  language:  ^^The  defendants'  counsel  contend  'that  the 
office  of  executor  (so  far  as  the  law  furnishes  other  security  than 
the  personal  responsibility  of  the  executor  for  the  faithful  per- 
formance of  its  duties)  consists  in  the  care  of  the  funeral,  in  the 
probate  of  the  will,  in  the  payment  of  debts,  and  the  payment 
of  or  assent  to  l^acies;  and  ceases  when  the  residue  is  paid 
over  to  the  legatees,  or  a  transmutation  of  property  is  effected 
by  the  act  of  the  executor,  or  by  the  operation  of  law.'  We 
think,  however,  very  clearly,  that  the  duties  of  an  executor 
are  not  confined  within  such  narrow  limits.  There  are  other 
important  duties  which  devolve  upon  him^  tlie  performance  of 
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which  18  intended  to  be  secured  bj  his  o£Scial  bond.  He  is 
required  to  keep  the  property  of  the  testator,  while  remaining 
in  his  hands  as  assets,  without  suffering  it  to  be  wasted,  and  to 
account  for  it  under  oath,  when  cited  by  the  probate  court  for 
tiiat  purpose;  and,  if  he  fails  in  either  of  these  particulars,  it 
will  amount  to  unfaithful  administration  and  a  forfeiture  of 
his  bond.  Or  if  he  neglects  to  object  to  claims  against  the 
estate  which  cannot  be  recovered  by  law  (as  in  the  case  of 
I^arstms  v.  Milky  1  Mass.  431;  2  Mass.  80),  or  if  judgment  be 
xecovered  against  him  on  a  suggestion  of  waste,  the  judgment 
creditor  will  be  entitled  to  a  remedy  against  him  on  his  probate 
bond.  (Fay  v.  Bradley,  1  Pick.  194.)  ....  And,  again, 
before  there  could  be  any  transmutation  of  property,  as  con- 
tended by  defendants'  counsel,  the  executor  must  have  settled 
his  filial  account  of  administration  in  the  court  of  probate,  in 
which  the  balance  due  from  him  as  executor  should  be  allowed 
to  his  credit,  as  being  retained  by  him  in  his  capacity  as  trus- 
tee for  the  minor  children.'' 

In  Newoomb  v.  WilliainSf  60  Mass.  625,  decided  in  1845  by 
Shaw,  C.  J.,  in  an  action  of  debt  on  a  probate  l)ond,  where 
a  will  appointed  B.,  one  of  the  executors,  ^'a  trustee  of  all  his 
property,  except  so  much  as  the  executor  will  require  to  pay 
debts  and  expenses,  to  take  full  possession,  and  keep  it  at 
interest,  to  apply  the  income  of  a  part  to  the  support  of  his 
mother,  and,  subject  to  that  appropriation,  to  pay  over  the 
residue  to  his  nephews/'  that  truly  learned  judge  goes  on  to 
aay: 

^'Now  it  is  argued  that  as  the  testator  has  the  jiw  cKs- 
ponendi,  and  did  direct  the  property,  immediately  after  his 
decease,  to  go  into  the  exclusive  possession  of  the  trustee,  it 
was  rightly  disposed  of  according  to  the  will,  and  the  execu- 
tors, as  such,  had  no  further  control  over  it,  and  were  no  longer 
responsible  for  it.  This  argument  is  plausible,  but  we  think 
it  is  fallacious,  and  founded  on  a  misconception  of  the  powers 
of  the  testator,  and  the  relative  rights  and  duties  of  an  execu- 
tor and  a  trustee.  It  is  not  legally  correct  to  say  that  a  testa- 
tor has  tlie  ju8  disponmdi  of  his  property;  it  is  true  only  wb 
modo.  The  executor,  as  such,  is  bound  to  administer  the  whole 
estate,  as  well  that  not  given  by  the  will  as  that  embraced 
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in  it.  (Hays  v.  Jackson,  6  Mass.  149.)  The  first  olaim  on 
the  estate  is  that  of  creditors;  and  it  cannot  be  known  antil 
an  inventory  is  returned  and  an  account  settled,  whether  the 
whole  estate  will  not  be  necessary  for  the  payment  of  debts. 
So  children,  or  their  issue,  who  have  no  share  given  them,  and 
posthumous  children,  are  entitled  to  the  same  distributive 
shares  which  they  would  be  entitled  to  if  the  estate  were  intes- 
tate. These  claims  are  paramount  to  those  of  legatees,  and  no 
disposing  power  of  the  testator  can  defeat  them.  To  meet 
these  claims,  and  to  enable  the  executors  to  perform  the  trust 
which  the  law  devolves  upon  them,  the  whole  property  must, 
in  the  first  instance,  come  to  them,  and  be  disposed  of  in  an 
orderly  course  of  administration,  which  the  testator  cannot 
control.  For  this  purpose,  it  is  an  established  rule  of  law 
that  all  the  personal  property  of  the  testator  vests  in  the  exec- 
utors, for  some  purposes  before  probate  of  the  will;  but  to 
all  intents  and  purposes,  upon  its  probate.  This  they  tak^ 
not  merely  as  donees,  by  force  of  the  gift,  as  inter  vivas,  but  by 
operation  of  the  rules  of  law  controlling,  regulating,  and  giv- 
ing effect  to  will&  A  trustee,  therefore,  who  is  but  a  l^atee, 
can  take  only  through  the  executors.  If  a  testator  were  to 
appoint  no  executor,  or  direct  that  the  estate  should  go  imme- 
diately into  the  hands  of  legatees,  or  of  one  or  more  trustees, 
for  particular  purposes,  such  direction  would  be  nugatory  and 
void;  and,  it  being  a  will  in  which  no  executor  is  appointed,  it 
would  be  the  duty  of  the  judge  of  probate  to  appoint  an  ad« 
miuistrator  with  the  will  annexed,  who  would  have  all  the 
powers  of  an  executor,  and  in  whom  all  the  personal  property 
would  vest.  (Rev.  Stats.,  c.  63,  §  1.)  Being  of  opinion  that| 
by  this  will  and  the  acts  done  under  it,  the  executors  became 
jointly  possessed  of  the  personal  property,  and  responsible  for 
it,  we  are  then  to  consider  whether  the  taking  of  it  by  one  of 
them,  who  was  also  sole  trustee,  under  the  circumstances  stated, 
discharges  the  executors.  When  the  executors  and  the  trustees 
are  different  persons  there  is  no  difficulty;  nothing  but  an 
actual  payment  to  the  trustees,  by  the  executors,  will  dischai^ 
them.  So,  if  tiie  trust  is  cast  upon  them  as  executors,  the  exe- 
cution of  such  trust  is  a  duty  superadded  to  their  official  duties 
as  executors^  and|  until  they  qualify  themselves  and  assume  to 
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act  in  their  separate  capacity  as  tmstees,  the  bond  to  perform 
their  duties  as  executors  binds  themselves  and  their  sureties  to 
the  execution  of  such  trust.  (Hall  v.  Oushing^  9  Pick.  396;  Dwjr 
Y.  WcAnwrigUy  13  Pick.  328;  Tcwne  v.  Ammidoum,  20  Pick. 
635.)  What  would  amount  to  such  change  of  capacity,  when 
the  same  persons  are  executors  and  trustees^  so  as  to  exonerate 
the  sureties  on  the  executorship  bond,  would  depend  on  cir* 
camstances.  If,  by  the  constitution  of  the  trust,  they  were 
exempted  from  giving  bonds,  as  they  may  be  (Bev.  Stats.,  c 
69,  §  2),  it  would  probably  be  held  sufiScient — as  no  actual 
payment  can  be  made  to  one's  self — ^to  show,  by  any  authorita- 
tive and  notorious  act,  that  they  had  elected  to  act  in  the 
capacity  of  trustees;  as^  for  instance,  if  they  claim  a  credit  in 
their  executorship  account  filed  in  the  probate  office  for  a  sum 
held  by  themselves  as  trustees,  and  also  file  an  inventory  or 
account,  charging  themselves  with  the  like  sum  as  trustees. 
{Hall  V.  Gushing,  supra,)  But,  when  a  bond  to  the  judge  of 
probate  is  required,  such  transmutation  of  the  property  cannot 
be  complete,  so  as  to  discharge  the  executors,  until  such  bond 
has  been  given.  (Bev.  Stats.,  c  69,  §  1.)  And  we  think  the 
same  rule  applies  when  one  of  the  executors  is  himself  trustee. 
Such  charge  in  the  one  capacity^and  claim  to  be  discharged  in 
the  other,  would  avail  if  no  bond  were  required.'^ 

In  Prior  v.  Talbot,  10  Cush.  1  (1862),  Prior  was  appointed 
executor  and  trustee  of  his  father's  will,  and  was  directed  to 
set  apart  a  certain  part  of  the  estate  and  invest  the  money,  and 
to  appropriate  the  income  to  the  widow  for  life,  and  upon  her 
death  to  distribute  the  principal.  Prior  qualified  as  executor 
and  invested  certain  moneys  ior  the  widow,  which  were  repaid 
him.  He  used  these  funds  and  became  insolvent  afterwards. 
In  filing  his  accounts  in  the  probate  court  as  executor  he  did 
not  charge  himself  with  certain  of  the  funds  set  apart  for  the 
widow.  The  court  decided  that  the  appointment  of  Prior  as 
executor  imposed  a  duty  upon  him  to  retain  the  principal  fund 
and  invest  it,  and  that  he  was  re8])on8ible  until  he  discharged 
himself  of  the  implied  trust.  ''Here,''  continued  the  court, 
''he  was  appointed  executor  and  trustee.  If,  for  greater  con- 
venience, he  wishes  to  close  his  account  as  executor,  and  open 
a  new  account  as  trustee^  he  must  give  bond  in  the  capacity 
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of  trustee,  and  charge  biniBelf  in  one  capacitj,  eo  inriantij  and 
by  the  same  act  by  which  he  claims  his  discharge  in  the  other.'' 

Miller  v.  Oongdon,  reported  in  14  Gray,  114  (1859),  bears 
closely  upon  the  contention  of  the  appellants  in  the  case  at 
bar.  Miller  and  wife  sued  to  recover  the  unpaid  balance 
of  a  legacy  bequeathed  to  Mrs.  Miller  by  the  will  of  Pelag 
Clark,  her  father.  Congdon  was  executor.  Judge  Hoar, 
speaking  for  the  court,  said:  *'It  has  also  been  held  that,  where 
the  executor  is  thus  entitled  to  act  in  a  double  capacity,  he  will 
be  required  to  account  in  his  capacity  of  executor,  and  the 
sureties  in  his  bond  as  executor  will  be  liable  for  the  faithful 
discharge  of  his  duties  as  trustee,  unless^  for  greater  conven- 
ience, and  with  the  assent  of  the  judge  of  probate,  he  chooses 
to  open  a  new  account  as  trustee,  in  which  event  he  must  give 
a  new  bond  as  trustee,  and  transfer  to  his  account  as  trustee 
the  property  to  be  held  and  administered  by  him  in  that  char- 
acter, before  his  liability  as  executor  will  terminate." 

It  was  ai|;ued  in  the  case  just  cited,  that  the  executor  who, 
in  good  iaithy  in  his  own  mind,  set  apart  and  appropriated  a 
promissory  note  for  a  thousand  dollars  as  a  part  of  the  fund  for 
tlie  payment  of  legacies  to  the  plaintiff,  performed  sufficient 
acts  to  effect  such  an  appropriation  as  to  satisfy  the  law.  No 
settlement  of  his  account  as  executor  had  ever  been  made  in  the 
probate  office,  and  no  proceedings  were  ever  had  in  relation  to 
his  appointment  as  trustee  other  than  by  his  qualification  as 
executor.  He  had  been  appointed  guardian  of  theplaintiff,  but 
never  had  made  or  kept  an  account  of  the  funds  in  his  hands  as 
such  guardian.  It  appeared  that  **he  didy  in  kii  own  nUnd,  $d 
apart  and  appropriate  the  said  promissory  note  for  one  thousand 
dollars  of  the  Vermont  Railroad  Company,  mentioned  and  speci- 
fied in  his  said  answer,  to  be  and  oontOtuie  a  part  of  the  fuindfor 
the  payment  of  Vie  eaid  Ugaeies  to  the  plaintiffs  and  that,  from  and 
after  that  time  when  he  so  determined  to  set  apart  and  apply  the 
said  promissory  note  for  that  purpose,  he  always  kept  and 
retained  the  said  note,  together  with  the  said  bond  taken  as 
collateral  security  for  the  payment  thereof,  as  a  part  of  the 
fund  belonging  to  her,  as  for  the  payment  of  the  legacies  due 
to  her;  and  that  he  kept  and  retaiued  the  same  for  no  other 
purpose,  and  with  no  other  intent  whatever.    But  be  never 
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made  any  entry  of  said  note  on  any  book  or  on  any  account^ 
and  had  kept  no  account  of  the  assets  of  which  the  said  fund 
was  composed,  or  was  to  consist;  and  the  said  promissory  note 
constituted  a  part  of  said  f und,  and  was  appropriated  solely 
to  the  payment  of  said  legacies  to  the  plaintiff,  only  by  the  said 
determination  to  this  effect  in  his  own  mind  as  aforesaid.  He 
further  testified,  Hhat  he  had  never  made  any  settlement  of  hia 
account,  or  rendered  any  account  of  his  proceedings  as  executor 
as  aforesaid,  in  the  probate  office;  that  no  I^al  proceedings  liad 
ever  been  had  in  relation  to  his  appointment  as  trustee  of 
plaintiff,  otherwise  than  by  his  appointment  to,  and  acceptance 
of,  his  said  office  of  executor;  that  he  had  been  duly  appointed 
as  guardian  of  the  plaintiff,  but  that  he  had  never  kept  or 
made  any  account  of  funds  or  property  in  his  hands  as  such 
guardian/  •  •  •  •  But  the  court  are  of  opinion  that  it  still 
remains  their  duty  to  determine  whether  the  appropriation  to 
which  he  testifies  is  such  an  appropriation  as  the  law  requires, 
in  order  to  produce  that  result.  The  executor  did  no  act 
whatever  to  effect  such  an  appropriation,  or  transmute  the 
property.  Giving  the  fullest  effect  to  his  testimony,  all  that 
he  did  was  Mn  his  own  mind.'  In  our  judgment  this  is  not  an 
appropriation  which  the  law  will  recognize.  To  produce  such 
an  important  change  in  the  rights  of  parties  there  should  cer- 
tainly be  some  decisive,  intelligible,  and  irrevocable  act;  and 
a  mere  purpose,  or  mental  determination,  is  not  sufficient. 
However  respectable  and  trustworthy  this  defendant  may  be, 
the  rules  of  law  in  reference  to  the  administration  of  trusts 
must  be  so  applied  as  to  afford  some  reasonable  protection 
against  men  who  are  not  honest.  If  the  executor  had  died, 
or  if  the  investment  he  had  made  of  the  money  had  been  in 
property  which  had  increased  in  value,  what  security  would 
there  have  been  for  the  rights  of  the  beneficiary? '' 

The  court  further  on  uses  the  following  language:  ''No 
authority  has  been  found  or  suggested  which  sustains  this  de« 
fense,  and  we  cannot  recognize  or  adopt  the  doctrine  upon 
which  it  rests.'' 

This  case,  based  npon  the  principle  that  some  act  of  appro- 
priation is  necessary  other  than  a  mere  holding  of  the  prop- 
erty and  intention  that  it  shall  constitute  a  trnst  fund,  is 
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approvingly  cited  in  the  recent  case  of  8h^Md  v.  Parker,  168 
MasB.  330. 

In  Daggett  v.  While,  128  Maas.  398  (1880),  where  John 
Daggett  was  appointed  executor,  and  there  were  no  duties 
imposed  upon  him  as  executor  beyond  the  duty  of  paying 
debts  and  settling  the  estate,  but  where,  after  his  duties  as 
executor  were  performed,  tlie  remainder  of  the  estate  was 
bequeathed  and  devised  to  him  in  trust,  for  the  use  and  benefit 
of  certain  parties  named  in  the  will,  it  was  decided  that  the 
testator  intended  to  give^'a  distinct  and  independent  character 
to  the  trustee  thus  named,  and  to  impose  U])on  him  duties  and 
powers  in  no  manner  connected  with  his  duties  as  executor/' 
and  the  act  of  the  probate  court  was  affirmed  in  requiring  him, 
if  he  wished  to  close  out  his  account  as  executor  and  take  upon 
himself  the  duties  of  a  trustee,  to  give  bond  in  the  latter 
capacity,  and  that  there  was  no  merger  of  the  two  offices  in 
him. 

In  White  v.  DUaM,  140  Mass.  351  (1885),  discussing  the 
liability  of  the  sureties  on  an  executor's  bond,  the  court  says: 
'*  While  Healy  fully  completed  the  administration  of  the  estate 
by  the  payment  of  all  debts,  l^acies,  and  expenses,  he  settled 
no  final  account  as  executor,  and  did  not,  by  any  open  and 
notorious  act,  discharge  himself  as  such  in  the  probate  court 
by  assuming  to  transfer  the  residue  of  the  property  to  himself 
as  trustee,  or  by  any  other  act  indicating  an  intention  there- 
after to  hold  the  same  for  the  purposes  of  trust  The  will  gave 
to  him  two  characters,  those  of  executor  and  trustee;  and  the 
duties  of  the  latter  character  were  entirely  distinct  from  and 
independent  of  there  of  the  former.  As  actual  ])ayment  cannot 
be  made  by  one  to  himself,  it  has  been  held  that,  where  the 
same  person  is  executor  and  trustee,  he  must  give  bond  in  his 
character  of  trustee  before  he  can  exonerate  himself  from  his 
liability  as  executor.'' 

It  was  further  said  that,  '^Even  if  this  were  a  case  where 
the  trustee  might  be,  and  was  by  the  will,  exempted  from  giv- 
ing bond,  we  siiould  not  be  pre])ared  to  say  that  the  facts  that 
Healy  ceased  at  a  certain  time  to  do  any  acts  as  executor — all 
that  was  necessary  in  that  capacity  being  then  completed — and 
thereafter  did  certain  acts  showing  an  intention  (o  execute  the 
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trusty  were  alone  sufficient,  without  any  settlement  of  his  account 
as  executor  in  the  probate  court,  to  exonerate  him  and  the  sure- 
ties on  his  bond  as  executor.  There  should,  in  that  case,  be 
Some  public  act,  which  could  only  fake  place  in  that  court, 
indicating  a  discharge  of  himself  in  one  capacity,  and  the 
acceptance  of  the  trust  imposed  upon  him  in  the  other,  before 
this  transfer  could  take  place.  (Newoomb  v.  WUliarmj  vbi 
auprcL)  This  might  perhaps  be  by  any  definite  act  assented 
to  by  that  court,  as  where  an  executor,  who  had  been  appointed 
trustee,  and  had  also  qualified  as  such,  charged  himself  in  his 
account  as  executor  with  money  paid  to  himself  as  trustee, 
which  account  had  been  allowed/' 

In  CrocHur  v.  DilUm^  133  Mass.  91  (1882),  it  was  held  that 
''  where  the  same  person  is  named  both  as  executor  and  trustee 
under  a  will,  and  the  same  hand  is  to  pay  and  receive  the 
money,  there  can  be  no  evidence  of  the  actual  transfer  of  the 
property  from  himself  in  one  capacity  to  himself  in  another, 
except  from  some  declaration  or  authoritative  and  notorious 
act  on  his  part  showing  a  change  in  the  manner  in  which  the 
pro|)erty  is  held.  And  an  executor  who  is  also  trustee  under 
a  will  cannot  be  considered  as  holding  any  part  of  the  assets  in 
the  latter  capacity  until  he  has  settled  an  account  in  the  probate 
court  as  executor,  in  which  he  is  credited  as  executor  with  the 
amount  which  he  holds  as  trustee;  and  such  account  should  not 
be  allowed  by  the  judge  of  probate,  without  requiring  him  to 
give  bond  for  the  faithful  performance  of  his  duties  as  trustee/' 

We  find  the  same  principle  laid  down  in  Williams^  v.  Oush' 
ing,  34  Me.  370  (1852),  where  the  court  decided  that  the 
duties  of  the  executor  and  trustee  are  similar  and  distinct. 
''They  may  be  conferred  upon  and  performed  by  one  and  the 
same  or  different  individuals,  as  the  testator  shall  deem  ex|)e- 
dient.  •  •  •  •  Whether  the  executor  and  trustee  is  or  is  not  the 
same  is  immaterial.  Legally  they  are  to  be  viewed  as  equally 
distinct,  whether  these  trusts  are  held  by  one  or  more."  Gushing, 
defendant  in  that  case,  was  appointed  executor  and  trustee  under 
the  will,  but  never  gave  bonds  as  trustee.  More  than  a  year 
after  he  became  executor,  and  all  debts  were  paid,  he  balanced 
his  accounts  in  the  probate  court,  and  a  trustee  was  appointed. 
It  was  decided  that  the  amount  due  by  him  as  executor  prop- 
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erly  remaiued  in  his  hands  until  he  rendered  an  aooount  show- 
ing that  the  payments  had  been  made  to  the  trustee,  whether 
the  trustee  be  the  executor  or  some  one  else. 

In  Deering  v.  Adams,  37  Me.  264,  oonstming  a  will, 
Appletou,  J.,  for  the  court,  said:  ^'The  duties  of  executors  and 
trustees  are  separate  and  distinct,  and  separate  and  distinct 
bonds  must  be  given.  The  bonds  given  by  executors  will  not 
protect  the  estate  against  the  nonfeasance  or  misfeasance  of  the 
trustee,  though  they  be  the  same  individuals.'' 

The  supreme  court  of  South  Carolina,  in  Anderdon  ▼•  Earle, 
9  8.  C.  460  (1877),  held  that  where  the  same  person  was 
executor  and  trustee,  and  by  a  statement  of  the  accounts  as 
executor  a  credit  was  given  for  a  legacy  which  could  only  have 
been  paid  by  him  as  executor  to  the  trustee,  it  was  a  necessary 
inference  that  by  such  entry  the  executor  intended  to  transfer 
the  amount  from  his  liability  as  executor  to  his  liability  as 
trustee,  and  that  of  itself  would  be  a  sufficient  circumstance 
to  show  that  he  had  accepted  the  trust.  The  court  say,  quot- 
ing with  approval,  ^^  where  the  same  person  is  appointed  both 
executor  and  trustee  it  is  difficult,  though  sometimes  of  im- 
portance, to  determine  when  the  office  of  executor  has  ceased 
and  that  of  trustee  has  commenced.  The  rule  appears  to  be 
that,  if  a  part  of  the  assets  have  been  clearly  set  apart  and 
appropriated  by  the  executor  to  answer  a  particular  trust, 
he  will  be  considered  to  hold  the  fund  as  trustee  for  those 
trusts,  and  no  longer  as  mere  executor.'' 

It  is  to  be  observed,  however,  that  the  inference  drawn  by 
the  court  was  held  only  to  be  a  necessary  one  after  the  execu- 
tor had  filed  his  accounts,  and  had  set  apart  assets  for  the  par- 
ticular trust  involved. 

The  circuit  court  of  the  United  States  for  Connecticut,  in 
ParsonB  v.  Lyman,  6  Blatchf.  170  (1863),  took  a  similar  view 
of  the  necessity  of  separating  the  two  relations,  that  of  a  trus- 
tee separate  from  that  of  executor,  by  some  formal  act.  8um« 
ael  Parsons  died,  leaving  a  will,  with  defendants  named  as 
executors.  They  qualified  and  proceeded  to  settle  the  estate  in 
the  probate  court.  One  year  after  testator's  death  the  execu- 
tors substantially  completed  their  duties  by  adjusting 
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acooantSy  ''after  dae  notice  of  the  time  and  place  of  hearing  to 
all  parties  interested,  according  to  law/' 

The  will,  however,  after  certain  bequests,  provided  that  ''the 
residue  of  my  estate  •  •  •  •  I  give,  devise,  and  bequeath  to 
my  executors  hereinafter  named  •  •  •  •  in  trust.'' 

Judge  Sbipman  says:  "It  will  be  seen,  from  this  statement, 
that  the  defendants  sustained  two  relations  to  the  will  and  the 
estate  of  the  deceased,  namely,  that  of  executors,  and  that  of 
trustees.  As  executors  it  was  their  duty  to  prove  the  will,  to 
give  the  requisite  bond,  with  the  aid  of  appraisers  to  prepare 
and  file  an  inventory,  to  pay  the  funeral  expenses  and  debts  of 
the  deceased,  and  the  disbursements  necessary  in  the  prepress 
of  administration,  and  to  perform  all  that  the  law  requires 
of  those  who  administer  on  testate  estates,  including  the  final 
settlement  of  their  accounts  in  the  court  where  all  their  pro- 
ceedings were  had.  Ail  these  duties  the  defendants,  as  execu- 
tors, performed,  the  last  one  being  completed  on  the  20th 
of  November,  1849,  when  their  accounts  as  executors  were 
adjusted,  and  substantially  dosed."  And  further  on  again: 
"For,  as  already  intimated,  I  hold  that  the  relation  of  the 
defendants  to  this  trust  estate,  as  trustees,  is  the  same  as  if 
they  had  not  been  named  as  executors  in  the  will,  and  the 
property  had  been  devised  and  bequeathed  to  them  in  trust  by 
their  individual  names.  It  would,  of  course,  have  been  com* 
petent  for  the  testator  to  confer  this  trust  upon  them  by  his 
will,  and  still  name  any  other  person  as  sole  executor  of  the 
latter.  In  that  case  there  would  have  been  no  clashing  of 
duties  and  powers  between  such  executor  and  the  trustees. 
The  duties  and  powers  of  the  latter  would  have  begun  where 
those  of  the  former  ended.  And,  although  the  defendants  are 
appointed  by  the  will  to  act  in  both  capacities,  this  fact  does 
not  obliterate  the  distinction  which  the  law  makes  between  the 
duties  and  powers  that  pertain  to  these  respective  offices.  The 
defendants  seem  to  have  properly  recognized  this  distinction, 
by  filing  in  the  court  of  probate,  since  the  settlement  of  their 
executors'  account,  an  annual  account,  at  first  voluntarily,  and, 
since  1853,  in  accordance  with  a  statute  of  Connecticut  relating 
solely  to  guardians  of  minors^  conservators^  and  trustees  of 
estates." 
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In  Probate  Court  y.  Hazzard,  13  B.  L  1,  in  an  action 
against  an  administrator's  bond  for  neglect  to  act,  it  was  held 
that  the  executor  was  obliged  to  retain  his  representative  func- 
tions, and  was  liable  to  an  accounting  until  released  by  some 
appropriate  act,  and  that  his  mere  mental  determination,  with- 
out any  ''overt  act''  was  not  sufficient.  (See  also  Probate 
Court  V.  Afiffdl,  16  R.  I.  496.) 

In  Wilson  v.  Wilson,  17  Ohio  St.  150,  an  administrator 
showed  by  his  final  accounts  that  he  had  certain  moneys 
belonging  to  the  devisees  under  the  will.  The  adminbtrator 
was  the  guardian  of  the  devisees,  who  were  infants.  In  a  suit 
upon  his  bond  as  administrator  he  set  up  that  he  held  the  fund 
as  guardian.  The  court  held  that  he  might  demonstrate  in 
which  capacity  he  held  the  money  by  charging  himself  with 
the  money  in  his  account  as  guardian  and  crediting  himself 
with  having  made  payment  of  it  to  the  guardian  in  his  account 
as  administrator.  He  refrained  from  doing  this,  however,  and 
he  was  held  liable  as  administrator. 

In  Qranson  v.  Wiltsie,  71  Mich.  356,  suit  was  brought  oa 
an  executor's  bond.  The  executors  were  directed  to  invest 
and  reinvest  certain  moneys,  and  to  educate  children,  for 
many  years  after  the  death  of  the  testator.  Suit  was  com- 
menced to  require  the  executors  to  account,  and  to  file  a  new 
bond.  They  failed  to  respond,  and  were  removed.  The  dr- 
ouit  court  found  that  the  executors  had  failei  to  invest  the 
funds,  as  required  by  the  will,  but  held  that  after  an  order  of 
distribution,  which  had  been  made  some  fifteen  years  before 
the  suit  was  instituted,  the  executors  held  the  estate,  not 
officially  as  executors,  but  as  donees  of  a  power  in  trust. 
Campbell,  J.,  speaking  for  the  court,  says:  ^^  We  do  not  think 
the  conclusions  of  law  are  correct.  An  order  of  distribution 
alone  cannot  discharge  executors  until  the  estate  is  distributed. 
The  Bheubottom  children  could  not  take  the  property,  and, 
iuasmuch  as  their  interest  was  contingent,  no  one  else  could 
take  it  for  them.  The  will  required  it  to  be  invested  by  the 
executors.  If  the  proi)erty  had  been  invested  in  real-estate 
securities,  as  required,  the  question  might  have  arisen  whether 
this  was  not  equivalent  to  such  a  compliance  with  the  order  ot 
distribution  as  would  have  changed  the  nature  of  their  holdiug. 
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Upon  this  question  we  express  no  opinion.  It  is  at  least  a 
doubtful  proposition.  But  we  think  it  is  a  dangerous  and 
incorrect  doctrine  that  executors  can  discharge  themselves  of 
their  official  responsibility  without  doing  some  act  to  change 
the  character  of  their  holding,  and  place  the  fund  safely  wliere 
it  ought  to  be/' 

In  a  very  recent  case,  Wooden  v.  Kerr,  91  Mich.  188,  the 
converse  of  the  doctrine  laid  down  in  the  foregoing  authorities 
is  apparent.  Plaintiff  commenced  an  equitable  action  for  an 
accounting  by  defendant  as  trustee.  The  will  gave,  devised, 
and  bequeathed  to  defendant  and  his  son  the  residue  and 
remainder  of  decedent's  property,  in  trust,  to  collect  rents, 
make  investments,  educate  children,  and,  eventually,  to  trans- 
fer the  whole  property.  The  executors  filed  a  bond  and  an 
inventory,  and  one  of  them  remained  in  possession  for  some 
years.  Accounts  were  filed,  but  the  last  one,  in  1886,  was  dis- 
allowed. The  court  held  that  the  defendant  was  a  trustee, 
and  that  he  was  estopped  to  assert  that  he  was  an  executor 
merely  and  not  a  trustee,  and  that,  if  they  had  considered  them- 
selves executors  merely,  it  might  be  presumed  that  they  would 
long  ago  have  settled  up  the  estate  and  turned  the  property 
over  to  themselves  as  trustees,  and  that  equity  would  not  per- 
mit the  defendant  to  refuse  an  accounting  as  trustee  because 
the  will  which  made  him  a  trustee  also  made  him  an  executor, 
in  which  latter  capacity  he  neglected  for  several  years  to  ren- 
der an  account,  and  the  court  take  care  to  say  that  a  settlement 
between  two  administrators  could  neither  bind  the  estate  nor 
the  complainant,  and  the  probate  court  alone  possesses  the 
power  to  allow  Kerr's  account  as  executor  and  discharge  his 
bond. 

Text-writers  have  deduced  from  the  decisions  of  the  courts 
the  rule  that  if  the  same  person  is  named  as  executor  and  also 
as  trustee  under  a  will,  as  executor  he  is  chargeable  until  he 
gives  bond  as  trustee  (unless  exempted  from  giving  bond),  and 
settles  his  account  of  his  administration,  and  charges  himself 
as  trustee.  (Grary's  Probate  Law,  §  741;  Crosswell  on  Execu- 
tors and  Administrators,  §  725.) 

^'  If  a  testator  in  his  will  appoint  his  executor  to  be  a  trustee, 
it  is  as  if  different  persons  had  been  appointed  to  each  office;  a 
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court  of  equity  cannot  remove  him  from  the  executorship,  for 
courts  of  probate  have  exclusive  jurisdiction  over  the  appoint- 
ment and  removal  of  administrators  and  executors;  but,  if  the 
office  of  trustee  is  separate  from  and  independent  of  the  office 
of  executor,  a  court  of  equity  may  remove  him  from  the  office 
of  trustee,  and  leave  him  to  act  as  executor;  or  if  he  has  com- 
pleted his  duties  as  executor,  and  is  holding  and  administering 
the  estate  simply  as  trustee,  a  court  of  equity  may  remove 
him/'    (Perry  on  Trusts,  4th  ed.,  §  281.) 

The  quotations  in  the  several  cases  quoted  throughout  this 
opinion  proceed  in  part  upon  the  premise  that  bonds  are  to  be 
given  by  an  executor,  and  that  a  liability  must  still  exist  upon 
such  bonds  until  a  trust  bond  is  given.  But  the  principle  of 
preserving  the  distinction  between  the  true  relation  is  always 
noted,  and,  under  the  system  of  the  probate  laws  of  this  stat^ 
and  the  general  legal  doctrine  to  be  applied,  there  can  be  no 
release  from  the  executorial  trust,  except  by  the  authority  of 
the  probate  court. 

Many  of  the  cases  relied  upon  by  the  appellants  are  suits 
for  constructions  of  wills  where  estates  are  bequeathed  or  de- 
vised to  testamentary  trustees,  recognized  by  the  laws  of  such 
states,  and  in  many  instances,  notably  New  York,  from  states 
where  an  executor  has  nothing  to  do  with  real  estate.  Beaky 
in  New  York  passes  directly  to  the  heirs,  and  is  not  subject 
generally  to  any  right  of  possession  by  executors  or  adminis- 
trators, as  such.  (2  N.  Y.  Bev.  Stats.,  §  6.)  The  case,  there- 
fore, of  Conkling  v.  Egerton,  31  Wend.  429,  cannot  control 
upon  the  necessity  for  an  accounting,  to  the  exclusion  of  our 
statutes,  where  executors  have  qualified. 

Lamed  v.  Bridge^  17  Pick.  239,  was  a  bequest  by  the  tes- 
tator to  his  wife  of  the  use  and  benefit  of  the  estate,  and,  should 
the  income  be  insufficient  for  her  support,  she  could  dispose 
of  so  much  thereof  as  was  necessary  for  that  purpose,  and  at 
her  death  the  remainder  was  to  be  equally  divided  among  tes- 
tator's children.  An  administrator  with  the  will  annexed  was 
appointed.  The  widow  died.  Authority  was  given  the  ad- 
ministrator to  sell  and  dispose  of  sufficient  real  estate  to  reim- 
burse certain  sums  paid  as  debts  for  the  comfortable  support 
of  the  widow  in  her  lifetime,    Shaw,  C.  J.,   rq;ard8  the 
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provision  in  the  will  as  a  gift  to  the  widow  of  the  use  of  the 
property,  and  that  although  the  widow  had  once  been  ezecutriX| 
yety  as  she  never  acted,  the  power  granted  under  the  terms  of 
the  will  was  one  given  to  her  personally  and  was  not  to  be  con- 
sidered as  bestowed  upon  her  as  an  executrix  exclusively. 
The  whole  case  is  really  favorable  to  the  view  we  take  of  the 
authority  of  the  executors  under  the  Higgins  will,  as  it  is 
said  *' there  is  no  doubt  that  where  a  power  is  conferred  upon 
an  executor  as  such,  and  where  the  execution  of  such  power  is 
necessary  to  the  purposes  of  the  will  which  are  to  be  accom- 
plished by  the  officer,  it  is  to  be  considered  as  a  power  to  the 
officer  as  such,  and  not  to  the  person  named  as  executor  exclu- 
sively, as  where  legacies  are  given  and  the  executor  is  bound 
and  directed  to  raise  money  to  pay  them  by  sale  of  the  real 
estate/' 

8impkin8  v.  Cook,  24  Minn.  180,  was  an  action  to  set  aside 
a  conveyance  and  construe  a  will.  The  court  declined  to  con- 
sider whether  the  executor  was  properly  discharged,  because 
the  point  was  raised  by  a  collateral  attack,  and  decided  that, 
under  the  words  of  the  will,  the  trusts  to  be  executed  by  O. 
as  executor  were  personal  to  him  and  not  part  of  his  office. 

In  EsUUe  of  De  Laney,  49  Cal.  78,  a  final  distribution  was 
ordered  by  the  probate  court.  In  an  appeal  from  such  order 
the  court  held  that  conveyances  which  had  been  made  by  the 
executors  were  not  required  to  be  confirmed.  The  necessity 
for  an  accounting  by  the  executors,  as  such,  was  not  passed 
upon,  because  they  did  account. 

Begien  v.  Freeman^  75  Ind.  398,  and  several  other  cases 
cited,  simply  hold  that  an  heir  may  sue  a  creditor  where  no 
administrator  has  been  appointed,  and  where  there  are  no  debts. 
They  are  inapplicable  to  a  case  where  jurisdiction  has  attached 
by  the  qualification  of  executors. 

Taylor  v.  PhillipSf  30  Yt.  238,  was  an  action  in  assumpsit 
on  a  note  given  by  defendant  to  the  sons  of  the  intestate  in 
aettlement  of  the  mutual  debts  between  the  intestate  and  de- 
fendant. At  the  time  the  note  was  given  there  was  no  admin- 
istrator. The  court  held  the  suit  could  be  maintained,  but 
expressly  decided  that  if  the  defendant  had  been  called  upon 
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by  an  administrator  *'  the  case  would  have  merited  a  difierent 
oonsideration." 

In  PcUter^on  v.  AUm^  60  Tex.  223,  there  was  no  adminia- 
trator,  and  ander  the  statutes  of  that  state  settlements  betwe^ 
heirs  are  expressly  recognized. 

We  proceed  finally  to  inquire  into  a  method  by  which  the 
executors,  after  they  have  performed  their  duties  as  such,  may 
be  relieved  of  their  trusty  and  qualify  as  trustees  under  the 
will.  The  court  agree  with  the  position  of  appellant's  coun- 
sel that  there  is  no  jurisdiction  in  the  district  court  sitting  in 
probate  matters  to  require  trustees,  not  executors,  to  account. 
A  court  of  equity  alone  can  do  that.  Under  the  rule  reoog- 
nijsed  in  the  case  of  Chadvoick  v.  Chadmcl^  6  Mont  666,  the 
jurisdiction  of  the  probate  court  is  limited  to  the  powers  con- 
ferred upon  it  by  statute,  that  is,  to  the  control  of  the  **  adminis- 
tration of  decedents'  estates,  the  supervision  of  the  guardianship 
of  the  infants,  the  control  of  their  property,  the  allotment  of 
dower,  and  'other  powers  pertaining  to  the  same  general  sub- 
ject." What  construction  may  be  placed  upon  the  powers 
conferred  upon '  testamentary  trustees  where  a  trust  has  been 
created  by  a  will  to  continue  after  distribution,  as  provided  by 
article  V,  section  2900,  of  the  Code  of  Civil  Procedure,  just 
adopted,  is  not  material  to  the  present  inquiry.  But  even 
under  the  strictest  limitations  of  the  jurisdiction  over  the 
estates  of  decedents,  and  the  control  of  the  executors,  we  find 
that  by  our  statutes  the  probate  court  may  ordinarily  exercise 
functions  necessary  to  settle  an  estate,  and  to  order  a  distribu- 
tion thereof  to  those  entitled  to  share  therein  under  a  will. 

The  accounting  by  the  executor  which  must  precede  the 
settlement  of  his  accounts  is  guarded  by  strict  statutes  (Probate 
Practice  Act,  §§  254,  256, 260, 263,  et  seq.)  The  executor  can- 
not profit  by  Iiis  trust  except  as  provided  by  law  (§  253);  but  if 
he  does  wrong  or  commits  serious  mistakes  he  may  lose.  The 
whole  scope  of  the  Probate  Practice  Act  of  the  state  contem- 
plates that  an  executor  in  the  performance  of  his  trust  shall 
be  subjected  to  legal  checks  and  guards  placed  upon  him  '^ai 
each  step  he  takes,  and  this  from  the  beginning."  There  are 
provisions  in  some  states,  Michigan  being  one,  which  release  a 
residuary  legatee  from  filing  an  inventory,  provided  he  give 
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bond  to  pay  the  debts  of  the  legacies^  bat,  in  the  absenoe  of 
such  a  statate,  even  a  residuary  legatee,  if  he  be  an  executor, 
would  be  held  to  the  same  degree  of  care  and  the  same  ao- 
oountability  which  are  imposed  upon  other  executors.  (f/o/A- 
avxiy  V.  Weeks,  34  Mich.  237.) 

By  section  615  the  title  in  a  specified  devise  or  legacy  passes 
by  the  will,  but  in  such  cases  possession  can  only  be  obtained 
from  the  personal  representative.  When  considered  with  rela- 
tion to  our  entire  system  of  probate  laws  concerning  the  settle- 
ment of  estates  of  deceased  persons,  this  recognition  that 
possession  can  only  come  from  an  executor  of  a  will  is  but  one 
of  the  demonstrations  of  the  restrictions  or  qualifications  which 
Chief  Justice  Shaw  had  in  mind  in  the  use  of  the  words  sui 
modo,  in  Newoomb  v.  WiUiams,  mpra. 

In  Clark  v.  Clay,  31  N.  H.  393,  where  the  court  required 
an  administrator  to  produce  his  accounts  and  vouchers,  it  was 
held  that  although  all  parties  interested  could  settle  an  estate 
without  resorting  to  the  forms  of  law,  yet,  where  legal  course 
was  taken,  it  is  for  the  judge  to  say  whether  he  will  be  gov- 
erned by  what  the  parties  do  or  do  not;  and,  where  an  admin- 
istrator offered  a  certificate  of  the  heir  as  conclusive  of  the 
correctness  of  a  settlement,  and  the  court  declined  to  enter  into 
a  decree,  such  action  of  the  court  was  sustained  upon  the 
ground  that  the  judge  ''  might  very  properly  decline  to  pass 
the  decree  without  an  examination  of  the  accounts  and  vouch- 
ers.'' 

The  court  may  sua  sponie  require  a  periodical  accounting  at 
any  time.  (Woerner's  Law  of  Administration,  §  501;  Reynolds 
V.  People,  55  111.  328.) 

Justice  Harwood,  in  speaking  for  the  court  in  In  re  MoFar* 
laruPs  Estate,  10  Mont.  586,  said:  ^'The  heirs  of  decedent, 
and  all  legatees,  devisees,  creditors,  guardians,  and  others  who 
may  be  in  any  way  interested  in  an  estate,  and  their  counsel, 
have  a  right  to  presume  that  the  requirements  of  the  statutes 
will  be  fulfilled  in  the  administration  thereof;  and  they  have 
a  right  to  presume  that  no  final  distribution  thereof  will  be 
made  until  such  intermediate  proceedings  have  been  had,  and 
the  period  fixed  by  statute  for  the  distribution  has  arrived, 
and  snch  interested  parties  have  a  right  to  the  time  provided 
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by  law  for  the  orderly  procedure  in  the  administration  of  an 
estate^  or  the  execution  of  a  will,  to  appear  and  make  a  show- 
ing of  their  claims  or  interests.'^ 

In  this  particular  estate  the  executors,  having  qualified, 
must  take  charge  of  the  estate;  proceed  with  the  inventory, 
and  give  the  notice  to  creditors.  They  must  also  act  upon 
any  claim  presented,  as  required  by  the  statutes  hereinbefore 
cited.  If  the  court  requires  an  exhibit  for  its  information,  by 
section  254,  such  a  document  must  be  filed,  showing  the 
amount  of  all  claims  presented,  "  and  all  other  matters  neces- 
sary to  show  the  condition  of  the  estate's  affairs/'  Full  ac- 
count of  the  executors,  with  vouchers,  must  be  rendered*  If 
it  is  not,  ample  means  of  requiring  it,  even  to  issniug  an  at- 
tachment, and,  it  would  seem, committing  the  delinquent  execu- 
tors, ate  provided  for  by  sections  260,  261,  262,  et  seq.,  of  the 
Probate  Practice  Act.  Distribution  is  contemplated  and  fully 
provided  for  upon  the  fiual  settlement  of  the  accounts  of  the 
executors,  but,  until  such  final  accounts  have  been  settled  and 
allowed,  no  authority  is  given  to  distribute  the  residue  of  the 
estate  in  the  hands  of  the  executors.  The  way  seems  clear  and 
simple  by  which,  under  the  law,  the  devisees,  l^;atees,  and  trus- 
tees may  become  possessed  of  the  estate  of  the  decedent,  devised 
and  bequeathed  to  them  under  the  terms  of  the  will.  There  is 
one  way  only  by  which  there  may  be  even  a  partial  distribution 
prior  to  such  final  accounts,  that  is,  under  sections  284,  286,  et 
seq.,  where,  after  the  lapse  of  four  months,  those  entitled  to 
share  in  the  estate  may,  if  it  appears  to  the  court  that  the 
estate  is  but  little  indebted,  and  the  creditors  are  safe,  receive 
their  shares,  provided  the  requisite  bond  is  given. 

The  duties  of  the  executors  precedent  to  discharge  are 
plainly  to  account,  to  obtain  an  order  settling  their  accounts, 
to  obtain  an  order  of  distribution,  and  to  deliver  ap,  under 
order  of  the  court,  to  parties  entitled  to  share  under  the  will. 
(Probate  Practice  Act,  §  312.) 

After  full  consideration  of  the  general  and  statutory  law 
relating  to  this  case,  and  the  policy  and  the  reason  of  onr 
entire  probate  system,  our  conclusions,  as  applicable  to  large 
estates,  may  be  summarized  as  follows: 

1.  Executors,  when  qualified  as  such,  are  subject  to  the 
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jurisdiction  of  the  district  court  sitting  in  the  exercise  of  its 
probate  powers. 

2.  The  duties  of  such  executors  are  to  proceed  with  the  per- 
formance of  their  executorial  duties,  as  imposed  upon  them  by 
the  laws  of  the  state,  having  due  regard  to  the  provisions  of 
the  will  of  the  decedent. 

3.  Executors  must  account,  and  executorial  responsibilities 
can  only  terminate  after  compliance  with  the  statutes,  and 
after  a  settlement  approved  by  the  court  has  been  made,  and 
after  a  distribution  and  a  delivery  up  have  been  ordered  by 
the  court. 

4.  Where  trust  duties  are  imposed  upon  trustees  as  devisees 
and  legatees  under  a  will,  such  duties  cannot  properly  be  as- 
sumed by  the  same  persons  who  were  named  as  executors 
under  the  will,  and  who  have  qualified  as  such  executors,  until 
the  court  has  approved  their  accounts  and  ordered  a  distribu- 
tion of  the  estate,  in  which  order  the  executors  may  be  directed 
to  credit  their  accounts  as  executors  with  so  much  of  the  es- 
tate as  may  be  ordered  transmitted  to  their  accounts  as  trus- 
tees, or  are  otherwise  authorized  by  the  court  to  trausfer  the 
residue  of  the  estate  in  their  hands  as  executors  to  themselves 
as  trustees. 

The  district  court  must  have  determined  that  the  right  of 
possession  of  the  property  of  the  intestate  was  in  the  appel- 
lants as  executors,  after  they  qualified  as  such.  The  decision 
of  that  question  involved  the  further  point  of  whether  admin- 
istration was  necessary.  It  was  decided  it  was.  We  there- 
fore think  that  the  order  became  final  as  against  these  appellants, 
i]|K)n  the  questions  necessarily  involved  in  that  proceeding,  and 
could  be  appealed  from.  {In  re  MoFarlafuPs  Estate,  10  Mont 
446.) 

The  order  of  the  district  court  overruling  the  motion  of  the 
executors  to  quash  and  set  aside  the  order  made  requiring  said 
executors  to  prepare  and  file  a  full  and  complete  inventory  and 
appraisement  of  the  estate  of  decedent|  which  has  come  into 
their  hands  as  executors,  is  affirmed, 

De  Witt,  J.,  ooncara. 
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STATE,  Bbbpondent,  v.  MALISH,  Appellant. 

[Submitted  ICareh  13. 1805.    Dedded  Muefa  18, 1896.] 

OramrAXi  Law—  Waioer  of  dtfeds  in  indietment.^eeo^on  217  of  the  GrimlDiI 
Praotioe  Act  proiidas,  in  BubBtanee,  that  a  defendant,  bj  failing  to  demor  to 
an  indictment,  will  be  deemed  to  haye  waived  all  defeott  therein,  except  that 
thecoart  hag*no  JariBdiction  crer  the  oiTenae,  or  that  the  indictment  doea  not 
.  atate  facta  aufflcienft  to  oonatitate  an  oflbnae,  and  theae  he  may  take  advantage 
of  on  the  trial,  or  on  motion  to  arreat  judgment  H$ld,  That  the  atatate  hav- 
ing provided  the  mode  of  procedure  to  take  advantage  of  aach  defect,  that 
method  maat  be  poraaed,  and  the  objection  that  the  facta  atated  do  notoon- 
atitnte  a  public  offense  cannot  be  presented  for  the  flrat  time  on  appeaL  Ap- 
peals are  a  matter  of  atatatory  regulation.  {Thritory  v.  Cariand,  6  Mont. 
18;  IhrrUory  v.  Hanna,  5  Mont.  247;  State  t.  QibbM,  10  Mont  210;  State  T. 
yarthmp,  IS  Mont  534.) 

Bam— Conviction  for  forg^ry^Verdict.— To  utter  a  forged  check  is  one  of  the 
methoda  of  committing  forgery  under  aectiou  96,  division  4,  of  the  Compiled 
Btatutee,  and,  where  the  Jury  find  the  defendant  guilty  of  uttering  a  forged 
check,  in  manner  and  form  aa  oh^uged  in  the  information,  it  is  auffident  to 
Bustain  a  conviction  for  forgery.  (State  t*  Budeon,  18  Mont  112.  diatia- 
guiahed.) 

Appeaifirom  the  Ninth  JtAdidal  District^  OdUaJtin  Oounty; 

CioNYiCTiON  for  forgery.    Defendant  was  tried  before  Abm- 
ffTRONO,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
This  is  an  appeal  by  the  defendant  from  a  judgment  sen- 
tencing him  to  a  term  of  fifteen  months  in  the  penitentiary. 
The  record  on  appeal  contains  simply  the  information^  the  ver- 
dict, and  the  judgment.  There  was  no  demurrer  to  the  infer* 
mation,  or  motion  to  quash  the  same.  There  was  no  motion 
for  new  trial  and  no  motion  in  arrest  of  judgmenL 

SutUm  &  Thresher^  for  Appellant. 

There  is  no  allegation  in  the  information  as  to  whether  the 
uttered  check  purported  to  be  the  act  or  check  of  an  individ- 
naly  copartnership,  or  a  corporation,  failing  in  which  the  in- 
formation is  insufficient  (LabbaUe  v.  State,  6  Tex.  257.)  The 
check  in  the  case  at  bar,  we  know,  must  be  executed  by  an 
agent  if  genuine,  and  that  agent  failing  to  disclose  that  fiict, 
the  check  is  a  nullity  and  void  on  its  face.  (Wood  v.  Chod' 
ridge,  6  Gush.  117;  BuUerfidd  v.  Seal,  3  Ind.  203.)  "Void 
things  are  as  no  things  and  cannot  be  made  the  subject  of 
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forgery/'  (People  v.  ShaU^  9  Cow.  778;  People  ▼.  Tomlineon^ 
36  Gal.  603;  Raymmd  y.  People,  30  Pao.  Rep.  609;  Beed  v. 
State,  38  Ind.  396;  Waterman  v.  People,  67  III.  91;  Abbot  v. 
Blaie,  69  Ind.  70;  froum  v.  People,  86  111.  239;  Andereon 
V.  /Sfo^,  20  Tex.  698;  CommmweaJJlh  v.  MtdhoUand,  12  Pliila. 
608;  Howell  v.  flto^  37  Tex.  App.  691;  People  v.  Harri«m, 
8  Barb.  636;  People  v.  Famn^on,  14  Johns.  348;  State  v. 
£^«,  34  Yt.  601;  Ckmmonwealth  v.  fHrub,  101  Mass.  201; 
People  V.  Monroe,  33  Paa  Rep.  777;  Stale  v.  R%eefer,  19  Minn. 
98.)  Section  96,  division  4,  of  the  Compiled  Statutes,  in  de- 
fining the  crime  of  forgery,  makes  uttering  a  forged  instru- 
ment one  of  the  constituent  parts  of  forgery  only.  Then  the 
appellant  in  the  case  at  bar  has  been  guilty  of  one  element 
of  forgery,  and  not  of  the  crime  of  forgery.  The  verdict  is, 
therefore,  insufficient  to  support  any  judgment,  in  that  it  fails 
to  find  the  appellant  guilty  of  any  crime  known  to  the  statute. 
{Omck  V.  State,  28  6a.  367;  Oooke  v.  GmmonweaUh,  13  Gratt. 
760;  State  v.  Wfiite,  41  Iowa,  316;  ManigauU  v.  State,  63  Oa. 
113;  Allen  v.  State,  62  Ala.  391;  Wright  v.  People,  33  Mich. 
300;  Oibbs  v.  State,  34  Tex.  134;  Stepltene  v.  StaU,  66  Ga. 
604;  Dyer  v.  Commonwealth^  40  Mass.  402;  Commonwealth  v* 
Adams,  127  Mass.  16.) 

H.  J.  Haskell,  attorney  general,  W.  L,  HoUoway,  and  EOa 
lu  KnowleB,  for  the  state. 

Whether  the  signature  to  the  forged  instrument  is  the  sig- 
nature of  a  copartnership,  individual,  or  corporation  is  a  mat- 
ter of  evidence  and  not  of  pleading.  {People  v.  Steams,  23 
Wend.  634;  and  see  Wharton's  American  Criminal  Law,  3d 
ed.,  691;  StaU  v.  Van  Hart,  2  Harr.  (Del.)  327;  Hurry's  case, 
6  Leigh,  720;  StaU  v.  Ward,  2  Hawks,  443.)  It  was  not 
necessary  that  the  indorsement  on  the  check  be  in  evidence, 
or  that  the  check  be  indorsed  at  all.  The  crime  was  complete 
as  soon  as  the  check  was  tendered,  even  though  it  be  refused, 
as  it  was  in  this  case.  ^^To  utter  a  thing  is  to  offer  it,  whether 
it  be  taken  or  not.''  {People  v.  Oaian,  26  Mich.  392;  3  Bice 
oo  Evidence,  §  490.)  The  crime  of  forgery  is  one  felony 
(2  Russell  on  Crimes,  296);  uttering  is  another  or  distinct 
felony.    (3  Bice  on  Evidence^  §  490.)    The  punishment  for 
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the  two  is  the  same,  bat  the  offenses  are  distinot,  and  the  proof 
neoessarilj  different.  As  to  the  offense  of  ottering  and  pub- 
lishing a  forged  instrument  the  following  additional  authori* 
ties  are  submitted:  State  v.  Sherwood^  68  N.  W.  Bep.  911; 
People  V.  Bdker^  100  Cal.  188;  OopmanweaUh  v.  HoughUmj  8 
Mass.  107;  Brown  y.  G(mm(mwealthy  8  Mass.  59;  State  v.  Burg- 
eon^ 63  Iowa,  318;  StaJte  v.  Snaw^  30  La.  Ann.,  pt.  1,  p.  401; 
Peopfo  V.  Raihbwi,  21  Wend.  609;  Peopfe  v.  Ah  Woo,  38  Oal. 
205;  Staie  v.  WUhm,  17  Yt  151;  Stale  y.  Bedstrake,  39 
N.  J.  L.  365;  Poage  v.  State,  3  Ohio  St  229;  StaU  v.  Homor,  48 
Mo.  520;  Ex  parU  Finley,  66  Cal.  262;  Sirong  v.  StaJU,  32  Tex. 
Cr.  Bep.  319;  StaJte  v.  Bearly,  84  Iowa,  84.  It  is  forgery  to 
sign  a  dead  person's  name  to  an  instrument  with  intent  to  de- 
fraud {Brewer  v.  State,  22  S.  W.  Bep.  41;  Beddisk  v.  State, 
31  Tex.  Cr.  Bep.  587;  LaeoeOee  v.  State,  90  Oa.  347);  and  al- 
tering  a  note  barred  by  the  statute  of  limitations  is  a  forgery. 
{State  V.  Dunn,  23  Or.  562.)  As  to  sufficiency  of  informatioui 
see  State  v.  Mintofi,  22  S.  W.  Bep.  808;  Wikon  v.  State,  70 
Miss.  595;  State  y.  Eieman,  17  Nev.  224;  State  y.  Bowlen,  21 
S.  W,  Bep.  729. 

De  Witt^  J. — ^Upon  this  appeal  defendant's  counsel  argue 
that  the  information  does  not  state  facts  sufficient  to  constitute 
an  offense.  The  defectSi  which  he  urges  exist  in  the  informa- 
tion, are  such  as  appear  upon  the  face  thereof,  if  at  all. 

It  was  said  in  Territory  v.  Carland,  6  Mont.  18,  as  follows: 
'^Our  criminal  law  provides  as  follows:  'A  defendant  who 
has  failed  to  demur  to  an  indictment  for  any  of  the  defects 
appearing  upon  its  face  shall  be  deemed  to  have  waived  the 
same,  except  the  defects  that  the  court  has  no  jurisdiction  over 
the  same^  or  that  the  indictment  does  not  state  facts  suffi- 
cient to  constitute  an  offense;  these  he  may  take  advantage  of 
on  the  trial,  or  on  motion  to  arrest  judgment.'  (Criminal 
Practice  Act,  §  207.)  ....  The  statute  having  provided  the 
method  of  procedure  to  take  advantage  of  such  a  defect,  that 
method  must  be  pursued.  The  objection  that  the  facts  stated 
in  tlie  indictment  do  not  constitute  a  public  offense  cannot  be 
presented  in  this  court  for  the  first  time.'' 

That  decision  is  decisive  of  the  same  point  in  this  case. 
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The  ruling  in  the  Garland  case,  in  apholdiog  the  statute  oited, 
does  not  hold  that  a  judgment  will  be  sustained  upon  an  infor- 
mation which  does  not  state  an  offense;  nor  that  such  judg- 
ment will  be  sustained  upon  an  information,  where  it  appears 
tliat  the  oourt  had  no  jurisdiction  of  the  offense.  The  decision 
simply  recognized  that  the  statute  provides,  as  it  has  a  right 
to  do,  in  what  court  these  objections  should  be  made,  and  that 
they  must  be  first  made  in  the  district  court  rather  than  in  the 
supreme  court  Appeals  'are  a  matter  of  statutory  regulation, 
{Terriiary  y.  Hanna,  6  Mont  247;  State  v.  Qibbs,  10  Mont 
210;  State  v.  Northrop,  13  Mont.  634.) 

The  matter  of  the  information,  therefore,  being  out  of  oon« 
sideration,  the  appellant  still  contends  that  the  verdict  does 
not  sustain  the  judgment,  because  the  verdict  does  not  find  the 
defendant  guilty  of  any  offense  known  to  the  law. 

Without  deciding  whether,  as  a  matter  of  practice,  this  ver- 
dict is  before  us  for  consideration  (as  the  question  is  not  raised), 
we  think  that  the  verdict  does  find  an  offense.  The  jury  found 
the  defendant  guilty  of  uttering  a  forged  check,  in  manner  and 
form  as  charged  in  the  information.  To  utter  a  forged  check 
is  one  of  the  methods  of  committing  forgery  under  our  statute. 
(Criminal  Practice  Act,  §  96.) 

In  California,  under  a  similar  statute,  the  supreme  oourt  said, 
in  the  case  of  State  v.  M  Woo,  28  Cal.  206,  as  follows:  ''Nor 
is  the  objection  that  the  defendant  could  not  be  found  guilty  of 
forgery,  because  the  charge  was  for  *  uttering  and  passing  a 
forged  instrument,'  tenable.  By  the  statute  the  uttering  and 
passing,  as  well  as  the  making,  etc.,  of  a  forged  instrument,  is 
declared  to  be  forgery.''  (See,  also,  People  v.  TomUneon,  36 
Cal.  603.) 

As  to  the  form  of  this  verdict,  we  observe  that  Mr.  Bishop 
says,  in  the  first  volume  of  his  Criminal  Procedure,  section 
1006  a,  that:  ''The  verdict,  being  'the  finding  of  lay  people,' 
need  not  be  framed  under  the  strict  rules  of  pleading,  or  after 
any  technical  form.  Any  words  which  convey  the  idea  to  the 
common  understanding  will  be  adequate,  and  all  fair  intend- 
ments will  be  made  to  support  it." 

We  think  that  it  may  be  said  of  this  verdict  as  was  remarked 
in  the  case  of  Stale  v.  Byan,  13  Minn.  374:  "  Ab  to  the  ver- 
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diet,  its  form  is  not  ix>  be  approved;  bat  there  is  no  aet  form  of 
words  in  which  a  verdict  is  required  to  be  rendered,  and,  there- 
fore, the  only  rational  general  rule  that  can  be  adopted  hj 
which  to  measure  its  sufficiencj  is,  Does  it  show  clearly,  and 
without  any  doubt^  the  intention  of  the  jury,  and  their  finding 
on  the  issues  presented  to  them?  If  it  does  it  cannot  be  de- 
clared bad  without  sacrificing  substance  and  justice  to  form. 
No  error  that  is  not  a  violation  of  some  positive  rule  of  law, 
or  which  may  not  possibly  prejudice  the  defendant,  can  be  a 
ground  for  reversal  on  appeal.  I  think  the  language  of  the 
verdict  leaves  no  doubt  as  to  its  meaning,  or  as  to  the  intention 
of  the  jury.  Its  informality  does  not  tend  to  render  it  obscure 
or  ambiguous,  or  to  prejudice  the  rights  of  the  defendant^  and 
tlierefore  does  not  affect  the  judgment.'^ 

We  also  note  the  following  language  by  Dixon,  C.  J*,  in 
Benedict  v.  8UUe,  14  Wis.  464:  *^  The  verdict  is  sufficient  in 
form.  It  cannot  be  that  the  law  b  so  excessively  exact  in  such 
matters  that  it  makes  a  particular  word  so  indispensable  that 
another  equally  expressive  cannot  be  used  in  its  stead.  The 
word  ^find'  is  more  commonly  used,  but  the  word  'agree,' 
where  employed  with  reference  to  the  verdict  of  the  jury,  par- 
ticularly in  criminal  cases,  means  precisely  the  same  thing. 
Both  signify  that  the  jury,  upon  consideration  of  the  evidence 
have  determined  that  the  accused  is  guilty  or  not  guilty  of  the 
crime  charged.^'  (See,  also,  other  cases  cited  in  Bishop  on 
Criminal  Procedure,  quoted  above,  and  also  the  recent  case  of 
State  V.  PresUm  (Idaho),  38  Pac.  Rep.  694.) 

We  are  of  opinion  that  the  verdict  in  the  case  at  bar  clearly 
expresses  the  finding  of  the  jury  that  the  defendant  was  guilty 
of  forgery  committed  in  one  of  the  ways  by  whicli  that  offense 
may  be  committed  under  our  statute,  to  wit,  by  uttering  a 
forged  check.    (Criminal  Practice  Act,  §  96.) 

As  the  case  of  Stale  v.  Hudson^  13  Mont,  112,  has  been  men- 
tioned in  the  briefs  in  this  case,  it  may  be  well  to  remark,  in 
passing,  that  in  that  case  the  language  of  the  information  was 
not  under  consideration,  nor  the  manner  ol  charging  a  forgery 
committed  by  uttering,  publishing,  passing,  etc.  That  case  waf 
decided  wholly  upon  the  question  of  jarisdiction. 
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We  are  of  opinion  that  the  judgment  in  the  case  at  bar 

should  be  affirmed,  and  it  is  so  ordered. 

Affirmed. 
Hunt,  J.,  concurs. 


WILLMAN  MERCANTILE  COMPANY,  Appellant, 

17.  FQSSY,  Respondent. 

[Submitted  Maroh  12. 1895.    Dooided  March  18, 189S.] 

Balbb — Carrier  as  agefU  for  consignor  or  conHgnee.—'By  the  eetablished  miet  of 
oommeroial  Uw,  if  goods  are  shipped  at  the  risk  of  the  purchaser  and  by  hif 
order,  or  if  by  other  eTidenoe  the  iotentton  of  the  shipper  is  made  apparent  to 
part  with  his  title,  the  carrier  is  held  to  be  the  agent  of  the  oonsignee,  and  not 
of  the  consignor.  Bat  if  the  seller  does  not  intend  to  part  with  his  title  to, 
and  control  over,  the  property  when  he  makes  the  consignment,  the  aathorities 
regard  the  carrier  as  the  consignor's  agent,  and  not  the  consignee's. 

ButE—ReservaHon  of  title  in  vendar^Eoidenoe.—lI  the  Tender,  when  shipping 
goods,  takes  the  bill  of  lading  in  his  own  name,  this  fact,  when  not  rebutted 
by  evidence  to  the  contrary,  is  very  strong  proof  of  his  intention  to  reserre 
title  in  himself,  and  is  almost  decisive  to  prove  his  intention  to  retain  the  jta 
disponendi  of  the  property,  and  to  prevent  its  delivery  to  the  vendee.  {Bank 
T.  McAndrefjos,  5  Mont.  825.) 

Baxb— Presumption  of  retention  of  title  in  vendor,— In  the  case  at  bar,  which  was 
an  action  for  the  price  of  goods  sold,  it  appeared  that  the  plaintiif  received  an 
order  firom  the  defendant  for  the  goods  on  board  cars  at  the  plaintiff's  place  of 
business,  and  that  the  plaintiff  shipped  the  goods,  taking  a  bill  of  lading  for 
the  consignment  in  his  own  name,  which  bill  of  lading,  with  sight  draft 
attached,  was  sent  through  a  bank  in  the  defendant's  town,  and  presented  to 
the  defendant,  who  refuBod  to  honor  the  draft,  or  to  accept  the  goods.  Held, 
That,  when  the  bill  of  lading  was  taken  in  the  shipper's  name,  the  presumption 
arose  that  he  intended  to  retain  the  title  in  himself,  and  the  evidence  in  the 
oase  was  insuffioient  to  overcome  that  presumption. 

AppecU  from  Fourth  Judicial  District^  Missoula  (hurUy. 

Action  for  goods  sold.    Defendant's  motion  for  a  nonsuit 
was  granted  by  Bbantley,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
Plaintiff  sues  the  defendant  for  the  balance  due  on  a  car- 
load of  apples,  sold  and  delivered  by  plaintiff  to  defendant 
about  October,  1891.  Defendant  denies  the  sale  and  delivery, 
or  any  balance  due  to  plaintiff,  and  sets  up  that  about  Novem« 
ber,  1891,  the  apples,  as  property  of  plaintiff,  were  delivered 
to  defendant,  to  be  sold  on  commission  for  plaintiC    The  de» 
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fendant  sold  the  same,  and^  after  dedacting  expenses,  remitted 
fifty  dollars  and  fifty-eight  cents  due  to  plaintifi. 

The  replication  denies  the  affirmative  answer.  There  was  a 
trial  to  the  court  without  a  jury.  Defendant's  motion  for  non- 
suit was  granted.  From  the  judgment  of  nonsuit  plaintiff 
ap|>eal8. 

Duis  A  Orowdij  and  T.  H.  Carter,  for  Appellant 

The  court  erred  in  withdrawing  this  case  from  the  jury,  thus 
depriving  the  plaintiff  of  the  constitutional  right  of  having 
the  questions  of  fact  in  the  case  passed  upon  by  the  jury. 
{HobaH  V.  lAJakfidd,  13  B.  I.  341;  BUxnJUmy. Eager,  16  Pick. 
467;  Hwnter  v.  Wright,  12  Allen,  548;  MerehanUf  Not  Bank 
y.  Bange,  102  Mass.  291;  WigUm  v.  BoieiUy,  ISO  Mass.  262; 
BaUroad  Co.  v.  BarreU,  36  Ohio  St  428.) 

Biekfard,  Btiff  &  Herehey,  for  Respondent. 

The  only  theory  upon  which  the  defendant  can  be  held  liable 
is  that  the  plaintiff,  in  pursuance  to  defendant's  order,  delivered 
the  property  in  question  to  the  railroad  company  for  shipment, 
and  that  thereby  the  railroad  company  became  the  agent  of 
the  defendant;  and  this  would  doubtless  be  true,  were  it  not 
for  the  fact  that  the  plaintiff  clearly  manifested  its  intention  to 
retain  possession  and  control  of  the  property  by  consigning  it 
to  itself  at  Missoula,  Montana,  and  taking  the  bill  of  lading 
therefor  in  its  own  name.  (Wetzel  v.  Power,  6  Mont  214; 
lira  NaU  Bank  v.  MoAndrem,  6  Mont  325;  WaUk  v. 
Blakdy,  6  Mont  194;  Farmers^  etc  NaL  Bank  v.  Logan,  74 
N.  Y.  568;  Moors  v.  IRdder,  106  N.  Y.  32;  Bank  of  Boduriar  v. 
Jones,  4  N.  Y.  497;  Alderman  v.  Ea^em  R.  B.  Co.,  116  Mass. 
233;  StoUmtoerck  v.  TliaJtcher,  115  Mass.  224;  Fird  NaL  Bank 
V*  Crocker,  111  Mass.  163.)  The  sale  of  the  goods  to  the  de- 
fendant was  a  conditional  one,  and  in  all  such  cases  the  title  to 
the  property  will  not  pass  until  the  condition  is  fulfilled.  (See 
Benjamin  on  Sales,  6th  Am.  ed.  §  366;  Cayuga  County  NaL 
Bank  v.  Daniels,  47  N.  Y.  631.)  The  right  to  bring  suit 
against  the  railroad  com{)any  for  any  breach  of  the  hitter's 
duties  vests  with  the  owner  of  the  goods.  (Krulder  v.  SH' 
mm,  47  N.  Y,  36.) 
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Hui9T,  J. — The  question  to  decide  is  whetlier  or  not,  under 
the  facts,  Die  district  court  correctly  held  that  the  title  to  the 
apples,  and  the  control  over  them,  remained  in  the  plaintiff, 
vendor,  or  passed  to  the  defendant  as  vendee. 

From  the  statement  settled  by  the  judge,  and  the  evidence 
in  the  record,  it  appears  that  about  October  31,  1891,  at  St. 
Joseph,  Missouri,  through  one  Brown,  a  broker,  acting  for 
defendant  at  Missoula,  Montana,  plaintiff  received  an  order 
for  a  carload  of  apples  of  a  designated  kind.  Brown  ofiered 
a  price  which  plaintiff  accepted,  ^free  on  board  cars  at  St. 
Joseph,  Missouri,  sight  draft  with  bill  of  lading  attached.'' 
The  apples  were  shipped  in  good  order  but  froze  en  route. 
The  plaintiff  took  a  bill  of  lading  for  the  consignment  in  its 
own  name,  which  bill  of  lading,  with  sight  draft  attached,  was 
sent  through  a  bank  at  Missoula,  and  presented  to  Fussy,  who 
refused  to  honor  the  draft,  or  to  receive  the  apples,  because 
they  were  frozen. 

There  is  no  proof  that  defendant  ever  received  the  bill  of 
lading  taken  by  plaintiff  at  the  time  of  the  original  shipment,  or 
that  the  defendant  ever  received  the  apples  as  consignee,  or  that 
he  ever  exercised  any  control  over  them  as  owner  thereof.  On 
the  contrary,  the  testimony  showed  that  the  carrier  notified 
plaintiff  that  it  would  sell  the  apples  for  freight  chains,  if 
plaintiff  did  not  turn  them  over  to  Fussy  without  the  bill  of 
lading,  and  that  Fussy  refused  to  receive  the  apples  because 
they  were  frozen  in  transit,  and  were  in  transit  too  long. 

The  motion  for  a  nonsuit  was  upon  the  ground  that  the  evi- 
dence failed  to  sustain  the  allegations  of  the  complaint  of  a 
sale  and  delivery  of  the  apples  by  plaintiff  to  defendant. 

By  the  established  rules  of  commercial  law,  where  goods 
are  shipped  at  the  risk  of  the  purchaser  and  by  his  order,  or 
if  by  other  evidence  the  intention  of  the  shipper  is  made  ap- 
parent to  part  with  his  title,  the  carrier  is  held  to  be  the  agent 
of  the  consignee,  and  not  the  agent  of  the  consignor.  But  if 
the  seller  does  not  intend  to  part  with  his  title  to  and  control 
over  the  property  when  he  makes  the  consignment,  the  authori- 
ties regard  the  carrier  as  the  consignor's  agent,  and  not  the 

consignee's. 
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To  get  at  the  iDtentioii  of  the  parties  to  such  oommercial 
transactions  the  bills  of  lading  are  resorted  to. 

If  the  vendor^  when  shipping,  takes  the  bill  of  lading  in 
his  own  name,  this  fact,  when  not  rebutted  by  evidence  to  the 
contrary,  is  very  strong  proof  of  the  intention  of  the  vendor 
to  reserve  title  in  himself,  and  is  almost  decisive  to  prove  the 
vendor's  intention  to  retain  the  jue  diaponendi  of  the  property, 
and  to  prevent  the  delivery  of  same  to  the  vendee.  (Dow8  v. 
National  Exehange  Bank,  91  U.  S.  618;  Emery  v.  Irving b 
Nai.  Bank,  26  Ohio  St.  360;  Sedigmm  y.  Philbtick,  30 
Fed.  Rep.  600;  Chandler  v.  Sprague,  38  Am.  Dec.  404,  and 
note;  McCormick  v.  Joseph,  77  Ala.  236;  Foreheimer  v.  Stewart^ 
65  Iowa,  694;  8ohn  v,  Jervis,  101  Ind.  578;  Jones  v.  Brewer^ 
79  Ala.  546;  Moore  v.  Kidder,  106  N.  T.  32;  FirBt  NaL  Bank 
V.  McAndrews,  6  Mont.  325.) 

The  plaintiff,  the  vendor  in  this  case,  dealt  with  the  bill  of 
lading  with  the  manifest  purpose  of  securing  the  payment  for 
the  apples.  And  the  defendant,  by  his  refusal  to  pay  the  draft, 
acquired  no  right  to  the  bill  of  lading,  or  to  the  goods  which 
it  represented.  (Benjamin  on  Sales,  §  567;  Farmenf  dc  NaL 
Bank,  74  N.  Y.  568.) 

When  the  bill  of  lading  was  taken  in  the  shipper's  name 
the  presumption  arose  that  he  intended  to  retain  the  title  in 
himself.  This  presumption  must  stand  as  conclusive  until  it 
is  rebutted  by  affirmative  proof  on  the  plaintiff's  part.  We 
find  nothing  in  the  testimony  to  overcome  the  presumption, 
and  considerable  to  strengthen  it. 

The  failure  of  plaintiflf  to  notify  defendant  of  any  reason 

why  the  bill  of  lading  was  taken  as  it  was,  the  fiiilure  of  de» 

fendant  to  receive  a  bill  of  lading  when  the  goods  were  shipped, 

coupled  with  the  fact  that  it  was  sent  with  the  draft  for  oolleo- 

tion,  leave  no  doubt  in  our  minds  that  the  vendor  intended  to 

hold  the  title  to  the  property  until  the  defendant  paid  for  the 

same.     The  case,  therefore,  is  in  no  way  excepted  from  the 

application  of  the  general  principles  which  must  govern. 

The  judgment  is  affirmed. 

Afirmed% 
Db  Witt,  J.,  concurs. 
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LAVELLE   BT  Aii.,  Respondents,  «.  GORDON,    Ap- 
pellant. 

[Submitted  March  13. 1898.    Decided  ICaroh  18, 1895.] 

OoinBAGTB — LidbUUy  of  assignee  of  interest  inoontraet. — ^Whereone  takes  to  him. 
self,  for  a  valuable  oonsideration,  an  assigDment  of  a  one-balf  interest  in  a 
contract  for  the  purchase  of  land,  but  does  not  expressly  assume  any  obliga- 
tion for  the  payments  on  the  purchase  price  provided  for  in  the  contract,  he 
incurs  no  personal  liability  to  the  vendor  of  the  land  for  such  payments,  and 
if,  without  his  request,  express  or  implied,  the  owners  of  the  other  balf  inter- 
est in  the  contract  voluntarily  make  payments  after  the  assignment,  they  can- 
not recover  from  such  assignee  any  proportion  of  the  payments  so  made  by 
them.  {Uoyd  v.  Board  of  Oommrs,,  ante,  p.  483;  Fendieton  t.  Cowling,  U 
Mont.  A9,  cited.) 

Appeal  from  Seventh  Judmal  Distrioty  YeUpwdone  Gaunt  y. 

Action  to  recover  money  paid.    Judgment  was  rendered 
for  the  plaintiffs  by  Milburn,  J.    Reversed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
The  defendant  in  this  action  appeals  from  a  judgment 
entered  in  favor  of  plaintiffs  upon  the  overruling  of  defend- 
ant's demurrer  to  the  complaint  The  demurrer  was  upon  the 
ground  that  the  complaint  did  not  state  facts  suiBcient  to  con- 
stitute a  cause  of  a*iou.  That  pleading  states  the  following 
facts:  On  November  20,  1891,  the  plaintilTs,  with  Rudolph 
Schultz  and  Charles  D.  Fox,  entered  into  a  written  agreement 
with  the  Northern  Pacific  Railroad  Company,  for  the  purchase 
of  certain  land  described.  The  consideration  for  the  purchase 
of  the  said  land  was  two  thousand  seven  hundred  and  eighty 
dollars  and  ninety  cents.  Five  hundred  and  fourteen  dollars 
and  ninety*five  cents  were  payable,  and  were  in  fact  paid,  at  the 
execution  of  the  contract.  The  remainder  of  the  consideration 
was  payable,  with  interest,  by  installments,  on  the  twentieth 
days  of  November,  1892,  1893, 1894,  1896,  and  1896.  After 
the  first  payment  in  November,  1891,  and  prior  to  the  time  for 
the  second  payment,  to  wit,  on  the  8th  of  June,  1892^  Schultz 
and  Fox,  two  of  the  parties  to  the  agreement,  for  a  valuable 
consideration,  assigned  and  transferred,  in  writing  upon  the 
back  of  said  contract,  their  right  and  title  in  the  contract,  and 
also  the  land  described  therein  to  Greorge  A.  G(ordon^  the  de- 
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fendant  in  this  action.  Schultz  and  Fox  together  owned  an 
undivided  one-half  interest  in  the  contract  and  the  land.  The 
assignment  w&s  acknowledged,  and  it,  together  with  the  con- 
tracty  recorded  in  the  county  where  the  land  was  situated. 
After  the  recording  of  the  contract  and  the  assignment  the 
same  were  delivered  to  the  defendant,  who  has  retained  them 
ever  since,  and  refuses  to  deliver  them  to  the  plaintiffs.  The 
terms  of  the  contract  gave  to  the  second  parties  the  right  of 
immediate  possession  of  the  land.  Ever  since  the  defendant 
took  the  assignment,  he,  with  the  plaintiffs,  has  been  in  pos- 
session, and  holding  in  common,  the  said  land.  The  second 
installment  of  six  hundred  and  eleven  dollars  and  seventy-nine 
cents  on  said  contract  became  due  November  20, 1892.  Prior 
to  this  time  plaintiffs  requested  defendant  to  contribute  his 
proportionate  share  of  this  payment,  so  that  the  whole  payment 
might  be  remitted  to  the  railroad  company  at  St.  Paul.  This 
the  defendant  refused  to  do.  Thereupon  the  plaintiffs  paid  the 
whole  installment  to  the  railroad  company.  They  have  de- 
manded from  defendant  a  sum  equal  to  one-half  of  what  they 
80  paid  to  the  railroad  company.  Defendant  refuses  to  pay 
the  said  money.     Plaintiffs  ask  for  judgment  for  said  amount. 

Campbell  A  Stark,  for  Appellant  ^ 

Payment  being  made  a  condition  prece<1ent  by  the  terms  of 
the  contract,  the  vendor  of  the  land  could  not  maiutain  an 
action  against  the  purchasers  for  the  recovery  of  the  payments, 
the  only  remedy  being  the  right  to  forfeit  the  contract. 
{Chem  V.  BenneU,  23  Mich.  470;  Predon  v.  Whitney,  23  Mich. 
260.)  The  plaintiffi^  paid  the  money  voluntarily  and  gratui- 
tously, without  request  by  the  defendant,  and  without  his  con- 
sent or  approval,  and  so  cannot  maintain  an  action  against  him. 
(McOee  v.  CUy  of  San  Jose,  68  Cal.  91;  Burr  v.  Smith,  21 
Barb.  262;  Brown  v.  Oiridie,  63  Me.  241;  WUkea  v.  Harper, 
1  N.  Y.  686.)  Under  the  provision  in  the  contract  against 
the  assignment  of  less  than  the  whole  interest  therein,  the  de- 
fendant acquired  no  rights  either  in  the  contract  or  to  the  land 
described  therein,  and  could  not  be  compelled  to  pay  for  soma 
thing  tb.at  he  had  never  agreed  to  pay  for,  and  when  he  re- 
ceived no  consideration  for  the  payment  made  by  others  for 
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him.  Contracts  must  be  mutual,  both  as  to  remedy  and 
obligations,  and  no  oontract  should  be  enforced  against  one 
party  thereto  who  cannot  enforce  it  in  his  own  behalf  against 
others.  {Syan  v.  Dwnphyy  4  Mont.  343;  Mayger  v.  OtMe,  6 
Mont.  497;  Dwde  ▼.  Ford^  8  Mont.  240;  Billings  v.  Sanderson^ 
6  Mout.  201;  WUkin9m  v.  HeatHmmdi,  68  Mich.  574.)  If  this 
action  were  brought  for  contribution,  the  plaintifili  and  defend- 
ant  were  not  liable  on  a  common  demand,  and  there  was  no 
one  entitled  to  sue  the  defendant  for  the  payment  due  under 
contract.  {Johnson  y.  Wild,  44  Ch.  Div.  146.)  A  person 
receiving  no  benefits  under  deed  or  contract  cannot  be  held 
liable  to  contribute.  {Hunt  v.  Hunt,  46  N.  J.  Eq.  360;  and 
see  Van  Winkle  v.  Johnson,  11  Or.  469;  Russell  v.  Taihr,  1 
Ohio  St.  327;  Gamp  v.  Bostujich,  20  Ohio  St.  347;  Taylor  v. 
Monnson,  26  Ala.  728;  Nelson  y.  Fry,  16  Ohio  St.  662;  Mor- 
ton  V.  Coons,  6  N.  Y.  33.)  In  this  case,  there  being  no  con« 
tract  relation  between  the  parties,  and  the  defendant  having 
no  burden  to  bear,  was  not  bound  to  contribute  to  the  plainti& 

0.  F.  Ooddard,  for  Respondents. 

If  several  persons  become  possessed,  by  purchase  or  other- 
wise, of  different  parts  or  interest  in  an  estate,  which  is  charged 
with  a  judgment  or  other  encumbrance,  each  will  be  obliged 
to  contribute  proportionately  in  keeping  down  the  interest 
or  paying  off  the  encumbrance,  and,  if  one  is  compelled  to  pay 
the  creditor  the  whole  amount,  he  can  call  upon^the  others  for 
contribution.  (2  Wait's  Actions  and  Defenses,  301;  3  Wait's 
Actions  and  Defenses,  172;  Gardner  v.  Deidrieks,  41  111.  168; 
1  Story's  Equity  Jurisprudence,  §§  477,  483;  Aspinwall  v. 
Saoehi,  67  N.  Y.  331;  Falky  v.  OribbHng,  22  N.  E.  Rep.  794; 
Woodrugr  v.  Railroad  Co.,  129  N.  Y.  27;  Durbin  v.  Kuney, 
19  Or.  71;  Smith  v.  Wilson,  10  La.  Ann.  267;  Irm  GUy  Tool 
Works  y.  Long,  6  Cent.  Bep.  602.)  It  is  enough  to  sustain 
an  action  for  money  paid  that  a  legal  liability  existed  against 
the  persons  sought  to  be  charged,  and  that  the  money  was  paid 
under  such  circumstances  that  the  law  would  imply  a  request 
and  consequent  promise  to  repay.  (4  Wait's  Actions  and 
Defenses,  460;  K^th  y.  Easlon,  21  Pick.  261;  Oleason  y.  Dyke, 
22  Pick.  390.) 
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De  Witt,  J. — It  is  claimed  by  the  plaintifis  in  this  aotion 
that  one-half  of  the  installment  which  they  paid  to  the  railroad 
company  on  November  20,  1893,  was  paid  for  and  on  behalf 
of  defendant,  who  was  their  co-owner  in  the  land  and  the  con« 
tract;  and  that  they,  having  paid  said  money  in  behalf  of 
defendant,  are  entitled  to  recover  the  same  from  him.  A  kin« 
dred  subject  was  very  recently  before  this  court  in  the  case  of 
Uoyd  V.  Board  of  ComvMmoner%^  decided  March  4, 1895.  In 
that  case  this  court  said:  '''In  order  to  entitle  a  person  to 
recover  money  paid  for  another,  a  request,  express  or  implied| 
must  be  established,  or  an  express  promise  to  pay  it,  and  it 
may  be  said  that,  in  all  cases  where  there  is  a  l^;al  obligation 
on  the  part  of  the  person  paying  to  pay  the  money,  the  pri* 
mary  obligation  resting  upon  the  person  fojr  whose  benefit  it 
was  paid,  the  law  implies  a  request  and  a  consequent  promise 
that  will  uphold  an  action  to  recover  it  back/  ^* 

Applying  these  principles  to  the  case  at  bar,  we  observe  thai 
the  plaintiffs  claim  that  they  paid  this  money  for  the  defendant* 
This  payment  was  not  made  at  the  express  request  of  defend- 
ant, Qor  was  it  on  his  implied  request,  unless  there  is  an  impli- 
cation arising  from  the  facts  of  the  case,  and  an  obligation 
resting  upon  the  defendant,  to  pay  the  Northern  Pacific  Rail* 
road  Company,  It  is  to  be  noted  that  we  said  in  the  case  of 
Uoyd  V.  CommiBsionen^  tupra:  "  In  a  case  where  there  is  a 
legal  obligation  on  the  part  of  the  person  paying  to  pay  the 
money,  the  primary  obligation  resting  upon  the  person  for 
whose  benefit  it  was  paid,  then  the  law  implies  a  request,''  eta 
Thus,  in  order  to  ascertain  whetiier  there  was  a  constructive 
request  in  law  on  the  part  of  the  defendant  to  pay  the  money 
(having  seen  that  there  was  no  express  request,  and  none 
implied  from  his  conduct),  the  first  inquiry  is  whether  there 
was  an  obligation  resting  on  defendant,  Gordon,  to  pay  this 
installment  of  money,  or  any  part  of  it,  to  the  Northern  Pacific 
Bailroad  Company;  for  if  there  were  a  primary  obligation 
resting  upon  Gordon  to  pay  the  railroad  company,  and  then 
if  there  were  also  a  legal  obligation  on  the  part  of  his  associates 
to  pay  it,  then,  if  they  did  so  pay  it,  they  could  recover  from 
Gordon,  under  the  doctrine  in  the  case  quoted* 
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We  will  therefore  endeavor  to  ascertain  whether  Qordon  was 
under  obligations  to  paj  the  railroad  company* 

Defendant,  Gh>rdon|  never  contracted  with  the  Northern 
Pacific  Railroad  Company.  He  never  promised  to  pay  to  the 
railroad  company  the  installment  due  November  20,  1892,  on 
the  Lavelle  contract,  or  any  other  sum.  He  never  dealt  with 
the  railroad  company  at  all.  If  tliere  were  any  obligation 
upon  Gordon  to  pay  the  1892  installment,  or  a  part  tliereof,  it 
arose,  and  was  implied,  from  his  acts.  He  took  to  himself| 
for  a  valuable  consideration,  an  assignment  of  a  one-half  inter- 
est in  the  contract,  and  in  the  land  which  was  the  subject 
thereof.  Does  this  imply  a  promise  on  his  part  to  pay  to  the 
railroad  company  the  deferred  installments?  We  think  not. 
The  analogy  is  very  close,  if  not  complete,  to  a  person  buying 
real  estate  encumbered  with  a  mortgage.  If  the  buyer  does  not 
assume  the  mortgage,  he  is  not  personally  liable  therefor;  and 
the  mere  fact  of  his  buying  the  land  subject  to  the  mortgage  is 
not  such  a  personal  assumption  of  the  mortgage,  or  an  agree- 
ment to  pay  the  same. 

We  said,  through  the  learned  chief  justice,  in  Pendleton  v. 
Cowling^  11  Mont.  49:  '*The  authorities  hold  that  the  above 
words  of  the  declaration  of  trust,  if  inserted  in  a  deed,  do  not 
make  the  grantee  liable  for  the  payment  of  such  an  encumbrance 
ui)on  the  land.  Mr.  Jones,  the  learned  author  of  the  work  on 
Mortgages,  says:  'A  deed  which  as  merely  made  subject  to  a 
mortgage  specified  does  not  alone  render  the  grantee  personally 
liable  for  the  mortgage  debt.  To  create  such  liability  there 
must  be  such  words  as  will  clearly  import  that  the  grantee 
assumed  the  obligation  of  paying  the  debt.  It  is  not  necessary 
that  any  particular  formal  words  should  be  used,  but  that  the 
intention  to  impose  upon  the  grantee  this  obligation  should 
clearly  appear.  A  purchaser  of  land  accepting  a  deed  expressly 
conveying  it  subject  to  a  mortgage,  and  excepting  it  from  the 
covenants,  is  not  himself  personally  liable  to  pay  it,  unless  he 
covenants  to  do  so.'  (1  Jones  on  Mortgages,  1st  ed.,  §  748, 
and  cases  cited;  EUiaU  v.  Sa/ikett,  108  U.  S.  132;  Shepherd  v. 
May^  116  U.  S.  505.)  The  litigation  in  these  cases  had  its 
origin  in  the  sales  of  property  under  a  trust  deed.  The  court 
held  in  lUke  v.  Tolman,  124  Mass.  254,  26  Am.  Bep.  659, 
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that  a  promise  to  pay  tlie  mortgi^  debt  cannot  be  inferred 
from  the  acceptance  of  a  deed  containing  this  clause:  '  Sabjeety 
however,  to  a  mortgage  •  •  •  •  of  seven  thousand  dollars, 
which  is  part  of  the  above  consideration/  (Wiltsie  on  Mort- 
gage Foreclosure,  §§  608,  610,  613,  and  cases  cited.)  Mr. 
Wiltsie  says:  'Whether  a  personal  liability  is  assumed  in  any 
case  is  always  dependent  on  the  intention  of  the  parties;  unless 
the  parties  have  declared  this  intention  in  express  words  do 
liability  will  be  incurred.  If  the  deed  merely  recites  that  the 
land  is  taken  subject  to  a  certain  mortgage  there  will  be  no 
personal  liability.  Neither  will  the  words  "  under  and  subject'' 
to  a  mortgage,  which  is  specified,  import  a  promise  to  pay,  nor 
create  a  personal  liability.'  (Wiltsie  on  Mortgage  Foreclosure^ 
§  615.)  We  have  consulted  numerous  cases,  and  do  not  hesi- 
tate to  assert  this  to  be  the  general  rule." 

Ill  the  case  at  bar  the  defendant  took,  by  assignment,  the 
contract  and  the  laud  which  was  the  subject  thereof.  It  may 
be  conceded,  for  the  purposes  of  this  case,  that  (Gordon  ac- 
cepted this  assignment,  although  some  question  is  raised  as  to 
this  point  in  the  argument  of  counsel.  Gordon  did  not  assume 
the  payment  of  the  deferred  installments.  He  did  nothing 
more  than  receive  the  assignment.  The  contract  between  the 
Northern  Pacific  Railroad  Company  and  its  proposed  puiw 
chasers  of  the  land  had,  in  many  respects,  the  practical  results 
and  effect  of  a  deed  with  a  mortgage  back.  Larelle  and  his 
associates  wished  to  purchase  the  land.  They  paid  a  certain 
sum  in  cash.  They  were  given  the  immediate  possession  of 
the  land.  They  were  to  pay  all  taxes  and  assessments,  and 
the  further  installments  to  the  railroad  company,  and  interest 
on  the  purchase  price  as  they  became  due.  In  all  these  re> 
si>ects  they  were,  for  practical  purposes,  in  the  same  position 
as  if  they  had  taken  a  deed  from  the  Northern  Pacific  Rail- 
road Company,  paying  part  of  the  consideration  and  giving  a 
mortgage  for  the  balance.  If  the  situation  had  been  one  of  a 
deed  and  mortgage  back,  and  one  of  the  grantees  in  the  deed 
had  assigned  his  interest  in  the  land  to  Gordon,  the  defendant 
herein,  the  assignment  and  transfer  would  have  been  subject 
to  the  mortgage,  whether  the  assignment  and  transfer  so  stated 
or  not.    {Pendleton  ▼•  Oowiingy  wpra,)    But  this  would  btare 
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oaflt  no  peraonal  liability  upon  Gordon  to  pay  any  balanoe  due 
on  the  mortgage.     {Pendleton  v.  Cowling^  supra.) 

These  principles  are  equally  applicable  to  the  facts  in  the  case 
at  bar.  Gordon  took  the  half  interest  in  the  land  subject  to 
the  payment  of  the  future  installments  on  the  purchase  price. 
The  deed  by  the  railroad  company  would  not  issue  to  its  pro- 
posed puroiiasers  until  all  the  installments  were  paid.  The 
land  was  firmly  held  for  these  payments,  for  the  railroa  1  com- 
pany retained  the  fee  in  itself  as  security  for  the  payments. 
But  the  fiict  of  Gordon  taking  the  land  subject  to  the  deferred 
payments  should  not,  in  principle,  make  him  personally  liable 
for  such  payments,  any  more  than  if  the  transaction  had  been 
a  deed,  with  a  mortgage  back,  as  above  illustrated.  We  are  of 
opinion  that  the  same  pridciples  apply  to  either  nature  of  tran^ 
action. 

It  is  to  be  observed  that  Gk>rdon  obtained  some  thing  by 
taking  this  assignment  of  the  contract  and  the  land,  even  if  he 
never  got  so  &r  as  to  obtain  the  fee  in  the  lands  by  paying  the 
deferred  installments  and  obtaining  the  railroad  company  to 
accept  them  and  issue  him  a  deed.  He  took  the  assignment 
June  8,  1892.  This  gave  him  possession  of  the  land,  together 
with  the  plaintiff)  herein,  at  least  until  November  20,  1892, 
when  the  second  installment  became  due.  For  all  that  api>ears, 
this  is  all  that  Gordon  wanted.  The  consideration  which  he 
paid  for  the  assignment  may  have  been  sufficient  for  this  pos- 
session for  five  months,  and  for  no  more.  Nothing  appears  to 
the  contrary. 

There  can  be  no  implication  from  these  facts  that  GK>rdon 
promised  to  pay  the  Northern  Pacific  Company  the  deferred 
installments,  and  there  was  no  express  promise  on  his  part  to 
do  so,  and  no  assumption  of  these  payments. 

Therefore,  returning  to  the  doctrine  of  the  case  of  Uoyd  v. 
Commisdanera,  as  quoted  above,  we  find  the  plaintiffs  herein 
paid  out  money  which  they  claimed  was  for  the  benefit  of  the 
defendant,  (Gordon.  They  wished  to  recover  this  money  from 
Gordon.  But  the  payment  was  not  at  the  request  of  Gordon, 
express  or  implied.  Nor  did  the  plaintiff  pay  the  money  to 
the  railroad  company  under  an  obligation  so  to  do,  when  the 
primary  obligation  was  upon  Gordon;  for,  as  we  have  seen, 
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there  was  do  obligation  on  Gordon,  primary  or  otherwise,  to 
pay  the  deferred  install  meuts,  or  any  part  of  them,  to  the  rail- 
road company. 

Therefore,  plaintiffs  paid  the  one-half  of  this  November 
installment,  in  effect,  as  far  as  Gordon  was  ooncemed,  volun- 
tarily. 

Counsel  for  respondent  argue  that  when  an  estate  is  charged 
with  a  judgment,  mortgage,  lien,  or  other  encumbrance,  and 
one  of  the  owners  discharges  such  encumbrance,  he  is  entitled 
to  contribution  from  his  co-owners.  Counsel  cites  authori- 
ties, which  we  have  examined.  None  of  them^  however,  ars 
cases  where  the  person  for  whose  benefit  the  payment  is  al- 
leged to  have  been  made  was  himself  under  no  primary  obli- 
gation to  make  the  payment.  Illustrations  of  the  alleged 
beneficiary  being  under  the  primary,  obligation  are  found  in 
cases  cited  in  Uoyd  v.  OommissionerB,  supra. 

We  are  therefore  of  opinion  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

The  judgment  is  therefore  reversed,  and  the  case  is  remanded 
to  the  district  court  with  instructions  to  sustain  the  demurrer. 

JaCVCi'Mcdt 

Hunt,  J.,  concurs. 


SULLIVAN,  Appellant,  v.  GERMANIA  LIFE  IN- 
SURANCE COMPANY,  Respondbot. 

[Submitted  Fdbraary  21. 189S.    Decided  Maroh  18, 1896.] 

Ian  TsmoRMaom^Auifiority  ofa^erU  or  fnanager  of  eompaiiy.— An  airuigemeDl 
entered  into  between  the  manager  or  general  agent  of  a  life  inaarance  compaoy 
and  the  holder  of  a  policy  iflsned  by  the  former,  whereby  rentals  dne  by  inch 
agent  to  the  policy  holder  for  offices  rented  for  the  oompany  and  private  rooms 
for  himself  should  be  deemed  payment  of  premiums,  is  wholly  beyond  the 
scope  of  his  power  as  such  agent,  and  is  not  binding  upon  the  company,  nnkss 
authorised  by  previous  authority  or  subsequent  sanction. 

Bajo— Waiver  of  forfeUure—Rcdyficaiion.^K  policy  of  life  insoranoe  was  ds* 
Glared  forfeited  by  the  company  for  nonpayment  of  premiums,  and  one  of  the 
conditions  in  the  policy  was  that  agents  could  not  waive  forfeitures.  After 
the  forfeiture  was  declared  the  insured  tendered  the  vice-president  and  general 
manager  of  the  oompany  the  balance  due  on  premiums,  but  the  tender  was 

peremptorily  i«|eoted.  Prerlout  to  the  tonder  tfiere  wm  a  eoDTsmtioD 
between  the  insured  and  the  general  manager  as  to  the  agenVs  debt  to  flis 
insured,  and  be  was  referred  to  the  agent  who  issued  the  policy,  with  the  state- 
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ment  t)ifti  wbftteyer  he  did  would  be  tatiflfaotory;  thai  he  would  "fix  itvpi'* 
The  agent  agreed  to  a4Jiist  the  matter  in  aooordanoe  with  an  arrangement 
between  himaelf  and  the  insured,  whereby  premiums  were  to  be  paid  by  renta. 
Eeld,  That  the  statements  made  by  the  general  manager  of  the  company  to 
the  insured  were  insufficient  to  establhih  a  waiyer  of  the  forfeiture  of  the 
policy,  and  did  not  amount  to  a  ratification  of  the  unautborifled  contract  of 
the  agent  with  the  insured  as  to  rents.    {Bank  t.  SaU,  8  Mont.  841,  oited.) 

Appeal  from  Itrd  Judicial  Disb^iat^  Lema  and  Qarhe  Cbunfy, 

AcnoN  on  a  life  insaraDce  policy.  JudgmeDt  was  rendered 
for  the  defendant  below  by  Buck,  J.     Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion; 

The  defendant  pleads  that  it  conducted  its  insurance  busi- 
ness in  Montana  in  1889,  1890,  and  1891,  one  Fred  S.  Dore- 
mus  being  the  manager  in  Montana.     About  November  20, 

1889,  the  plaintiiFand  defendant  entered  into  an  agreement  by 
which  the  plaiutifip  insured  his  life  with  defendant  for  $5,000. 
The  policy  was  delivered  November  30, 1889,  and  the  premium 
for  1889,  amounting  to  $263.15,  was  duly  paid.  The  com- 
plaint alleges  payment  for  the  premium  due  November  30, 

1890,  and  that  of  the  premium  due  November  30,  1891. 
Plaintiff  paid  $111.85  before  November  1,  1891,  and  on 
November  6,  1891,  offered  and  tendered  to  defendant  the 
remainder  of  the  premium  due  for  1891,  to  wit,  $151.30,  but 
defendant  refused  to  accept  the  same,  and  has  not  given  the 
plaintiff  the  receipt  for  the  premium  due  and  paid  on  Novem- 
ber 30,  1890,  but  withholds  the  same  and  refuses  to  give  plain- 
tiff the  receipt  for  $263.15  paid  and  tendered  to  defendant  as 
the  payment  due  November  30,  1891.  Plaintiff  alleges  that 
on  Noveml)er  6, 1891,  the  defendant  declared  said  policy  void, 
and  refused  to  further  deal  with  plaintiff;  plaintiff  has  done 
every  thing  required  to  be  done,  wherefore  he  prays  that  the 
receipts  for  premiums  paid  and  tendered  be  delivered  by  defend- 
ant to  him  on  payment  into  court  of  said  sum  of  $159.31,  and, 
in  the  event  of  the  failure  to  deliver  said  receipts,  the  plaintiff 
have  judgment  against  defendant  for  $638.15.  Attached  to 
the  complaint  as  an  exhibit  A  is  a  copy  of  the  policy,  in  the 
usual  form  of  dividend  tontine  insurance  policies.  On  the 
back  of  the  policy  are  various  conditions  and  agreements* 
One  condition  is,  that  if  the  premiums  mentioned,  or  any  of 
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them,  shall  not  be  paid  od  or  before  a  number  of  the  aeveral 
days  Btipalated  for  the  payment  thereof,  respeciivelyi  or  within 
three  days  thereafter,  respectively,  the  policy  shall  oease^  and 
be  null  and  void.  A  further  condition  is,  that  agents  may 
receive  premiums  at  or  before  the  time  when  due  only  upon 
production  and  delivery  of  receipt  of  tiie  secretary  of  the  oom* 
pany,  but  cannot  make,  alter,  or  discharge  contracts  or  waive 
forfeitures.    The  annual  premium  was  I263.15. 

The  defendant,  by  answer,  admits  that  about  November  20, 
1889,  an  insurance  contract  for  (5,000  was  entered  into,  but 
denies  that  it  agreed  to  pay  plaintiff  the  sum  of  (5,000,  save 
and  except  as  in  accordance  with  the  terms  of  the  policy;  admits 
the  first  payment  of  |263.15,  but  denies  that  of  the  premium 
due  ou  November  30,  1890,  there  was  any  tiling  paid  to  de- 
fendant, as  allied  in  plaintiff's  complaint;  denies  that  of  the 
premium  due  November  30,  1891,  plaintiff  paid  $111.85,  at 
any  time;  and  denies,  on  information  and  belief,  tliat  on 
November  6,  1891,  plaintiff'  tendered  to  defendant  the  re- 
mainder of  said  premium,  to  wit,  $151.30.  Defendant  admits 
that  it  has  not  given  plaintiff  receipts  for  tlie  1890  premium, 
and  says  plaintiff  was  not  entitled  thereto;  admits  that  it  has 
not  given  plaintiff  the  receipt  for  1891,  and  alleges  tliat  plain* 
tiff  refused  and  failed  to  pay  the  premium  due,  $263.16,  for 
1891. 

The  defendant  pleads  that  the  policy  issued  to  plaintiff  was 
canceled  long  prior  to  November  6,  1891;  and  affirmatively 
then  sets  forth  that  Fred  S.  Doremus,  who  was  manager  for  the 
defendant  in  Montana,  was  indebted  in  1890  to  plaintiff  in  the 
sum  of  $376,  for  private  rooms  occupied  by  said  Doremus  in 
the  Diamond  Block,  in  Helena,  of  which  block  plaintiff  was  tiie 
owner;  that  ]>laintiff  and  said  Doremus  entered  into  an  agree- 
ment, without  any  authority  so  to  do,  and  without  the  knowl- 
edge or  consent  of  this  defendant,  whereby  said  Doremus  was 
to  apply  his  private  indebtedness  to  plaintiff  in  payment  of  the 
premium  which  plaintiff  owed  defendant  for  the  year  1890; 
that  prior  to  November  30,  1890,  defendant  was  informed  of 
the  aforesaid  agreement,  and  immediately  notified  plaintiff  and 
said  Doremus  that  it  would  not  accept  the  same,  and  would  not 
and  did  not  ratify  the  act  of  its  saU  agent  Doremus  in  enter- 
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ing  into  said  agreement^  and  would  not  accept  the  aubstitation 
of  debtors,  all  of  which  plaintiff  well  knew  before  the  premium 
for  1890  became  due  and  payable;  that  said  Fred  S.  Doremus 
did  not  pay  defendant  the  premium  due  November  30,  1890; 
that  on  or  abont  November  30, 1890,  the  day  when  said  pre- 
mium became  due,  defendant  demanded  payment  of  the  $263.16^ 
as  premium,  but  plaintiff  refused  to  pay;  that  defendant  never 
agreed  with  plaintiff,  or  with  the  said  Doremus,  to  accept  the 
said  substitution  of  debtors,  as  the  contract  of  employment 
between  defendant  and  Doremus  prohibited  the  incurring  of 
debts  or  obligations  on  the  part  of  defendant,  except  by  its 
written  consent,  of  which  contract  plaintiff  had  knowledge 
before  the  1890  premium  became  due;  that  on  or  about  Novem- 
ber 30, 1890,  in  consequence  of  the  failure,  refusal,  and  neglect 
of  plaintiff  to  pay  the  defendant  the  1890  premium,  to  wit, 
$263.15,  the  plaintiff's  policy  was  declared  null  and  void,  in 
accordance  with  the  conditions  of  said  policy. 

The  plaintifi^s  replication  denies  the  material  matters  of 
defendant's  answer,  and  sets  up  that  all  the  transactions  with 
Doremus  were  with  him  as  manager  of  the  defendant  corpo- 
ration, and  that  a  large  portion  of  the  rentals  was  for  an  office 
for  defendant;  pleads  that  the  arrangement  between  plaintiff 
and  Doremus  as  manager  was  ratified  and  indorsed  by  the 
defendant  by  its  subsequent  acts,  and  that  said  arrangement 
was  made  before  the  original  delivery  of  the  policy,  and  the 
policy  delivered  in  pursuance  to  said  arrangement;  denies  that 
the  company  ever  notified  plaintiff  that  it  did  not  accept  and 
ratify  the  aforesaid  arrangement;  denies  that  the  company  ever 
demanded  payment  of  premiums  alleged;  and  denies,  on  infor- 
mation and  belief,  that  on  or  about  November  30,  1890,  the 
policy  was  declared  null  ancl  void,  but  that  if  such  act  was  done 
no  notice  thereof  was  ever  communicated  to  plaintiff. 

There  was  a  trial  to  the  court  without  a  jury.  At  the  con- 
clusion of  plaintiff's  testimony  defendant  moved  for  a  nonsuit. 
The  court  granted  the  motion,  and  entered  judgment  of  dis- 
missal in  favor  of  the  defendant  for  costs. 

The  plaintiff  appeals  from  the  judgment,  and  asks  this  court 
to  review  the  order  of  the  trial  court  granting  the  motion  for 
nonsuit. 
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On  the  trial  plaintiff  swore  that  Fred  8,  Doremus,  manager 
of  the  oompany,  occupied  insurance  ofiBoes  in  the  Qo\d  Block, 
and  rooms  for  his  private  uses  in  the  Diamond  Block,  both  of 
which  he  leased  from  plaintiff.  At  the  solicitation  of  Dore- 
musy  plaintiff,  alx>ut  November,  1889,  look  a  policy  for  $5,000, 
after  Doremus  had  told  him  tliat  the  company  were  paying  good 
rents  to  defendant,  and  a  couple  of  months'  rent  each  year  would 
really  pay  for  the  insurance  policy.  He  stated  this  before  plain- 
tiff agreed  to  take  the  policy  and  before  its  issuance.  Plaintiff 
paid  the  first  premium  by  four  months'  rent  of  rooms  in  the 
Diamond  Block,  and  one  mouth's  rent  of  the  offices.  A  memo- 
randum showing  private  and  office  rent  accounts,  was  made  oat 
at  the  time  between  plaintiff  and  Doremus. 

At  the  end  of  that  accounting  the  policy  was  delivered; 
The  terms  of  the  policy  are  outlined  in  the  statement  of  the  case. 

Plaintiff  further  said  that  the  foregoing  transactions  dis- 
posed of  the  business  for  a  year. 

In  July  or  August  of  1890  Doremus  asked  plaintiff  if  he 
would  apply  the  room  rent  to  the  second  year's  premium. 
Plaintiff  told  him  yes,  and  they  entered  into  a  settlement  of 
accounts,  evidenced  by  a  memorandum,  of  private  and  office 
rents,  which  memorandum  was  as  follows: 

Nov 115 

Dec 115 

Jany 115 

Feby 115 

Mrch 115 

Apl 115 

May 115 

June 115 


■^ 


1920  00 
CJash,  Policy. 263  16 

Cbeck,  Dec.  31 195  00 

Apl.  10 230  00 

May  29,  Dep 60  00 

June  5 180  00 

918  16 
130  00 
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Doremas  accepted  the  memorandam^  plaintiff  issaed 
ceiptfl^  and,  so  far  as  the  premium  of  1890  was  concerned,  the 
matter  was  settled,  Doremus  went  away  about  August,  1890. 
Plaintiff  wrote  him  that  he  had  received  a  formal  printed 
Dotice  of  the  premium  for  1890  becoming  due;  this  was  in 
November,  1890,  and  he  wished  Doremus  would  attend  to  it, 
and  see  that  his  receipt  was  forthcoming.  Doremus  said  he 
would  attend  to  it  The  agreement  that  subsequent  rents 
should  be  applied  to  the  1891  premium  was  hj  letter. 

When  the  insurance  was  made  in  the  first  place  there  was 
talk,  and  it  was  understood  in  a  general  way,  about  applying 
the  rents  to  the  premiums,  and  that  rents  should  apply  to  the 
premiums.  It  did  not  make  any  difference  whether  the  com* 
pany  credited  it  up  with  the  rent,  or  whether  plaintiff  ten* 
dered  defendant  a  cheek  and  he  returned  the  rent.  They  also 
corresponded  about  the  1891  receipt  Doremus  said  he  would 
attend  to  it,  and  to  continue  Applying  rente  to  the  policy  of 
1891  until  he  returned. 

In  July,  1891,  plaintiff  saw  Fred  Doremus  in  New  Tork« 
He  was  then  occupying  a  room  marked  *^  Resident ''  or  '*  Metro- 
poliian"  Manager.  He  excused  himself  for  his  negligence  in 
forwarding  the  receipt  for  1890.  He  said  he  would  mail  it  at 
once.     It  never  came. 

In  November,  1891,  plaintiff  and  J.  W.Kinsley,  Esq.,  went 
to  New  York.  They  called  upon  Cornelius  Doremus,  fistther 
of  Fred,  whose  office  was  at  the  headquarters  of  the  company. 
Plaintiff  offered  the  printed  notice  that  the  premium  for  1890 
on  his  policy  would  be  due  at  the  Helena  agency  on  Novem- 
ber 30,  1890,  and,  ^^if  not  paid  on  or  before  that  date,  the 
policy,  and  all  payments  thereon,  will  become  forfeited  and 
void,  except  as  otherwise  provided  in  the  policy.'^  This  notice 
was  signed  by  Cornelius  Doremus  as  vice-president. 

Plaintiff  then  mentioned  to  Doremus,  Sr.,  that  he  had  not  re- 
ceived his  1890  receipt,  and  the  1891  premium  would  soon  be 
due,  and  that  he  would  like  to  settle  the  matter  up.  Plaintiff 
thinks  the  conversation  drifted  as  to  how  the  premium  had 
been  paid  in  the  first  instance.  Doremus,  Sr.,  said  that  Fred 
was  not  in,  but,  if  he  would  return,  no  doubt  he  would  find 
him,  and  **  fix  matters  up.'*    The  next  morning  plaintiff*  and 


528    Sullivan  v.  Oermania  L.  I.  Co.    [March  T.,  1895 

Mr.  Kinsley  saw  Fred.  Fred  told  them  that  his  father  woald 
do  nothing  with  the  '^  matter  of  receipts.''  Doremus,  Sr., 
interrupted  the  interview.  Plaintiff  tendered  to  Doremus,  Sr., 
the  balance  due  on  the  1891  preraium,  and  demanded  his  re- 
ceipts for  1890  and  1891.  Doremus,  Sr.,  by  reason  of  previous 
''general  talk"  of  contracts  with  Fred,  knew  the  situation  very 
well.  Plaintiff  thinks  that  at  the  July  interview  with  Dore- 
muSy  Sr.,  he  had  told  him  of  the  arrangements  between  him- 
self and  Fred.  At  the  first  interview  in  November,  Doremus, 
8r.y  said  he  did  not  remember  any  thing  about  the  matter.  "I 
don't  know/'  said  Doremus,  Sr., ''  I  will  go  and  see."  He  went 
to  the  book-keeper,  and  returned  with  a  piece  of  paper,  which 
plaintiff  read.  Plaintiff  said  the  1891  premium  was  not  due 
until  the  30th  of  November,  but,  being  in  New  York,  he 
thought  he  would  straighten  the  matter  up.  Doremus,  Sr., 
said  Fred,  who  had  attended  to  those  matters,  would  be  in 
shortly,  and  **  will  fix  it  up.  If  there  is  any  mistake  about 
it  will  correct  it,  no  doubt.  Whatever  he  does  will  be  satis- 
factory. I  don't  understand  this,  but  if  you  will  wait  I  think 
he  will  be  in  shortly."     The  paper  referred  to  was  as  follows: 

83278  Nov.  30,  '89 

$5000.  26315  20  En.  Tout.  20. 

Nov.  '89. 

Lapsed 
'91. 

Plaintiff  further  testified,  on  cross-examination,  that  he  never 
took  any  steps  to  learn  the  authority  or  scope  of  the  agency  of 
Fred  Doremus;  knew  nothing  about  it,  and  that,  when  the  agree* 
meut  about  applying  his  private  debts  for  his  room  rent  on  the 
company's  account  was  made,  he  presumed  that  by  reason  of  the 
status  of  the  company,  and  the  relationship  of  Fred  to  a  high 
official  in  the  company,  it  would  not  be  necessary  to  inquire  into 
the  authority  of  Fred  Doremus.  Plaintiff  never  received  any 
cash  from  the  company  for  office  rent,  but  got  checks.  In  the 
first  premium  of  1889  there  was  one  month  of  office  rent  in- 
cluded, $66,  but  the  rest  of  that  premium  was  for  private 
apartments  occupied  by  Doremus  and  Duryee  in  tlie  Diamond 
Block.  No  demand,  except  the  notice  hereinbefore  referred  to, 
for  the  1890  premium,  was  made.     The  Diamond  Block  rent 
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was  |50  a  month.  Plaintiff  read  the  policy,  and  had  made  a 
demand  for  the  receipt  for  the  1890  premium  in  1891,  before 
the  time  of  his  visit  to  New  York.  Bat  he  never  wrote  to 
the  home  office,  and  never  gave  the  home  office  anj  informa« 
tion  of  the  arrangement  between  himself  and  Fred  until  the 
New  York  visit  in  1891. 

On  redirect  examination  the  witness  testified  that  he  in- 
formed one  Haltman,  who  conducted  the  business  in  Helena 
after  Fred  Doremus  left,  that  the  1890  premium  was  arranged 
with  Fred,  but  plaintiff  did  not  tell  him  what  the  arrange- 
ments were. 

The  company  has  never  returned  the  amount  of  the  premiums 
paid,  and  when  the  money  was  tendered  in  New  York  Dore- 
mus, 8r.,  refused  it. 

Mr.  Kinsley  testified  as  follows:  that  he  visited  the  company's 
office  in  New  York  four  times;  that  Cornelius  Doremus  was  vice- 
president  and  manager  of  the  company  at  that  time.  Kinsley's 
first  visit  was  on  November  6»  1891 ;  he  tendered  f  161  to  a  book- 
keeper, asking  for  a  receipt  of  Sullivan's  premium  for  1891. 
The  book-keeper  told  him  the  premium  was  $263.16,  and  re- 
ferred him  to  Fred  Doremus  or  his  father.  Sullivan  and 
Kinsley  thereafter  had  an  interview  with  Doremus,  Sr.  The 
book-keeper  handed  the  slip  to  Doremus,  Sr.,  testified  to  by 
Sullivan,  to  the  effect  that  the  policy  had  lapsed  in  1891. 
Doremus  told  him  to  see  Fred,  and  '^  whatever  he  says  about 
it  goes."  Mr.  Kinsley  further  testified  that  Mr.  Sullivan  told 
Doremus,  Sr.,  that  the  premium  of  1890  and  this  much  of 
1891  had  been  paid  by  the  rent  for  offices  and  rooms,  and  that 
it  was  in  response  to  that  explanation  that  he  said  ^'  whatever 
Fred  says  goes."  Fred  came  in,  and  Doremus,  Sr.,  then  said, 
"You  go  in  and  see  Fred,  and  fix  that  matter  up."  Mr.  Kins- 
ley showed  the  figures  to  Fred.  Fred  said  it  was  all  right, 
and  "that  he  would  see  his  father  and  get  the  receipts,  and  to 
come  in  the  morning  and  it  would  be  all  right,  but  declined  to 
receive  the  $151."  On  November  7th  Fred  said  that  he  had 
spoken  to  his  father,  who  would  do  nothing.  Doremus,  Sr., 
about  that  time  came  in,  and  excitedly  told  them  that  there 
was  "  nothing  there  belonging  to  them,  and  nothing  they  could 
get."    The  tender  of  $161  was  then  made  and  refused* 

Vol.  XV.— 84 
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There  was  some  testimony  to  the  effect  that  premiams  were 
often  paid  at  the  office  of  Doremus  and  Haltman,  managers  of 
the  company  in  Helena,  but  it  was  unimportant  in  the  consid- 
eration of  this  casei 

J.  W.  Kinsley  and  ThomoM  C.  Bach^  for  Appellant. 

I.  Fred  Doremus,  being  general  manager  of  the  defend- 
ant for  Montana  and  Idaho,  and  authorized  to  deliver  policies, 
his  authority  was  as  complete  and  full  as  any  officer  of  tha 
company,  and,  in  the  absence  of  fraud,  he  could  waive  any 
condition  and  bind  the  company  by  any  agreement  as  to  pay- 
ment of  premiums  and  manner  of  payment  different  from  the 
terms  of  the  policy,  as  well  as  any  officer  of  the  company. 
{SUmdard  ete.  Ins.  Cb.  v.  Friedmthal^  27  Pac.  Rep.  88;  Brooklyn 
L.  Ins.  Cb.  V.  Jftifer,  12  Wall.  285;  Taylor  v.  Insurcmce  Oo.^ 
9  How.  390;  While  v.  Omn&Aicid  Ins.  Co.,  120  Mass.  330; 
Sheldon  V.  Connectieid  Ins.  Cb.,  25  Conn.  207;  Bouion  v.  In-^ 
suranoe  Cb.,  26  Conn.  542;  Woody  v  Insurance  Cb.,  31  Gratt 
362;  Chickermg  v.  Insurance  Cb.,  116  Mass.  268;  FatTiam  v. 
Insurance  Co.^  83  Cal.  246;  Wrighi  v.  Insurance  Oo.^  12  Mont. 
474;  Bodine  v.  Instivance  Cb.,  51  N.  Y.  117;  Sheldon  v.  /»• 
^surance  Co.,  26  N.  Y.  460;  Knox  v.  Insurance  Cb.,  50  Wis. 
671;  Dean  v.  Insurance  Co.,  62  N.  Y.  642;  Van  Schaick  v. 
Insurance  Co.,  68  N.  Y.  437;  Eledric  L.  Ins.  Co.  v.  Fahren- 
krug,  68  III.  463;  F.  &  M.  Ins.  Co.  v.  Chestnut,  50  HI.  118; 
JELna  Ins.  Go.  v.  Maguire,  51  111.  342;  Eastern  R.  R.  Go.y. 
Relief  Ins.  Co.,  105  Mass.  577;  Alexander  v.  Insurance  Co., 
67  Wis.  427;  Phoenix  Ins.  Co.  v.  Hinesly,  75  Ind.  1;  Boekm 
V.  Insurance  Cb.,  35  N.  Y.  13;  Steen  v.  Insurance  Cb.,  89 
N.  Y.  316;  Fechner  v.  Inmrance  Co.,  65  N.  Y.  198;  PUneyy. 
Insurance  Co.,  65  N.  Y.  6;  Richmond  v.  Insurance  Co.,  79 
N.  Y.  230;  Southern  L.  Ins.  Co.  v.  McCain,  96  IT.  8.  86; 
Murphy  v.  Insurance  Co.,  3  Baxt.  442;  Bollock  v.  Insurance 
Co.,  26  N.  J.  L.  268;  Elkins  v.  InM^ranoe  Co.,  113  Pa.  St. 
386;  Gty  of  Davenport  v.  Insurance  Co.,  17  Iowa,  276;  New 
York  L.  Ins.  Co.  v.  Stone,  42  Mo.  App.  383;  Conl.  Ins.  Cb.  v. 
Ruchman,  127  111.  364;  Hartford  L.  etc.  Ins.  Co.  v.  Hoyden,  90 
Ky.  39;  Alexander  v.  Insurance  Of.,  67  Wis.  422;  Home  Ins. 
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Oo.  V.  Pierce,  75  111.  426;  Winne  v.  Insurance  Co.j  91  N.  Y. 
186;  Krumm  v.  Insurance  Go.,  40  Ohio  St.  225.) 

II.  1.  When  an  agent  makes  a  ooDtract  beyoDd  his  power 
the  principal  cannot  affirm  in  part  and  deny  the  rest — he  can- 
not accept  what  is  advantageous  and  reject  the  remainder;  and 
2.  When,  nnder  saoh  a  state  of  facts  the  principal  decides  to 
disaffirm  the  act  of  his  agent,  he  must  return  to  the  injured 
party  whatever  of  advantage  he  may  have  received,  and  failure 
so  to  do  ratifies  the  contract.  {BecU  v.  Insurance  Cb.,  16  Wis. 
267;  Southern  Ins.  Co.  v.  JUcCain,  96  U.  S.  84;  In  re  Ingur- 
anoe  Co.,  22  Fed.  Rep.  109;  Monitor  Ins.  Co.  v.  Buffum,  115 
Mass.  343;  Ohbe  Ins.  Cd.  v.  Wolf,  96  V.  S.  326;  NoHh  Westr 
em  Iron  Oo.  v.  Insurance  Co.,  26  Wis.  78;  Johnson  v.  Insurance 
Co.,  79  Ky.  403;  Carpenter  v.  Insurance  Co.,  61  Mich.  635; 
Knox  V.  Insurance  Co.,  supra;  JEvans  v.  Buekner,  1  Heisk. 
291;  Southern  Lije  Ins.  Go.  v.  Bosker,  7  Heisk.  606;  Benning^ 
hof  V.  Insurance  Co.,  93  N.  Y.  495;  DiUebar  v.  Insurance  Co., 
76  N.  Y.  669;  Pike  v.  Douglas,  28  Ark.  59;  Parish  v.  Reeves, 
63  Wis.  315;  Story  on  Agency,  9th  ed.«  §§  244,  255,  256,  258; 
Mechem  on  Agency,  §§  130-146.) 

IIL  If  the  appellant  is  correct  upon  either  the  first  or 
second  point  in  this  brief,  then  the  contract  of  insurance  was 
in  force  at  the  second  interview  of  November,  1891,  at  which 
time  the  company  refusing  to  longer  recognize  the  contract, 
such  act  terminated,  at  the  plaintifi^^s  option,  tlie  contract,  and 
the  plaintifi*  may  sue  for  the  return  of  premiums  with  interest. 
(Lovell  V.  Insurance  Co.,  Ill  U.  S.  264;  Insurance  Go.  v. 
Fletcher,  117  U.  8.  519;  Braswell  v.  Insurance  Co.,  75  N.  C. 
8;  McOall  v.  Insurance  Co.,  9  W.  Va.  237.) 

R.  R.  PuroeU,  and  H.  O.  Mclntire,  for  Respondents. 

It  is  fundamental  that  if  the  entire  amount  due  the  com- 
pany at  the  time  of  the  cancellation  of  a  policy  has  not  been 
paid  the  company  is  not  liable.  (Oarlich  v.  Insurance  Co., 
44  Iowa,  553.)  If  the  plaintiff's  evidence  is  insufficient  to 
warrant  a  court  or  judge  in  finding  a  verdict  in  his  favor, 
and  if  the  defendant's  evidence  does  not  supply  the  defect  and 
show  that  all  the  evidence  in  the  case  is  legally  competent  to 
sustain  a  verdict  for  the  plaintiff,  a  motion  for  a  nonsuit  should 
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be  granted.  {PiO^bury  y.  Pilldmry,  20  N.  H.  90;  Fletcher  v. 
Thompaon,  65  N.  H.  308;  Oakes  v.  Uiomtm,  28  N.  H.  44) 
Agent  Doremus  had  no  authoritj  to  compromise  with  policy- 
hdldera  as  in  this  case.  No  authority  is  found  in  wiiich  an 
agent's  power  has  been  extended  to  this  point.  (Oatoir  v.  Iti- 
wranee  Cb.,  33  N.  J.  L«  487;  Huffman  v.  Inmirance  Co.,  92 
U.  8.  161;  Franklin  L.  Ins.  Co.  v.  8uft<m,  53  Ind.  380;  Union 
MuL  L.  Ins.  Q>.  v.  McMtUUn,  24  Ohio  St.  67;  Merd&reau  v. 
Phwnix,  66  N.  Y.  274;  Davia  v.  MasaachuaeUB  MuL  Ins.  Cb., 
13  Blatohf.  462;  How  v.  Union  MtU.  Ins.  Co.,  80  N.  T.  32.) 
The  unauthorized  delivery  of  property  of  his  principal  by  the 
agent  to  his  creditor,  ia  payment  of  his  own  debt,  is  not  a  sale. 
{Oouldy.  BlodgeU,  61  N.  H.  115;  St.  Louis  Carriage  Mfg.  Cb. 
y.  Hubert f  24  Mo.  App.  338.)  A  party  who  seeks  to  charge  a 
a  principal  for  the  contract  made  by  his  agent  must  prove  the 
agent's  authority,  and  it  is  not  for  the  principal  to  disprove  it, 
the  burden  being  always  on  the  plaintiff.  {SchuUz  v.  Jordan^ 
141  U.  S.  709;  Bank  v.  HaU,  8  Mont  346.)  The  agent  can- 
not  substitute  his  own  debt  for  the  debt  due  his  principal,  or 
commute  it  for  some  thing  else,  but  must  receive  payment  in 
cash.  {Me Alpine  v.  Oassadyy  17  Tex.  449;  QM>peratfi»  L, 
Ins.  Co,  V.  McOonnieo,  33  Miss.  233;  Insurance  Co.  v.  Dcmidge, 
51  Tex.  244;  Ferebee  v.  Insurance  Co.,  68  N.  C.  356;  Hoffman 
V.  Inswranoe  Co.,  92  U.  S.  161;  Merchaniif  Mutual  Ins.  Cb.  v. 
Excelsior  Ins.  Co.,  4  Mo.  App.  578;  BarileU  v.  Pendland,  10 
Barn.  &  C.  760;  Todd  v.  Heed,  4  Barn.  &  Aid.  210.)  Geneiv 
ally,  an  agent  has  no  right  to  receive  in  payment  any  thing 
except  money,  unless  specially  authorized  to  do  so  by  his  prin- 
cipal. (Benjamin  on  Sales,  §  1099;  AuUman  v.  Lee,  43  Iowa, 
404;  Drain  v.  Daggeti,  41  Iowa,  648;  Wheeler  etc.  Mfg.  Cb.  v. 
Oiran,  65  Mo.  89;  Herring  v.  HoOendorf,  74  N.  C.  588;  Wiley 
V.  Mahood,  10  W.  Va.  206;  Williams  v.  Johnson,  92  N,  C. 
532;  McOormick  v.  Keith^  8  Neb.  145.)  Conceding  that  the 
authority  of  a  general  agent  extended  to  the  settlement  or  com- 
promise of  the  plaintiff's  claim,  it  would  by  no  means  follow 
that  he  could  extinguish  a  debt  to  his  principal  by  setting  off 
against  it  his  own  debt.  (Oraydon  v.  Patterson,  13  Iowa,  256; 
Hall  V.  Storrs,  7  Wis.  217;  Higgins  v.  Moore,  34  N.  Y.  417; 
Berholf  v.  Quintan,  68  111.  297;  Ouerrdro  v.  Peile,  3  Barn.  A 
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Aid.  616;  Howard  v.  Oiapman^  4  Barn.  &  C.  608;  Kuekein  v. 
Wilson,  4  Barn.  &  Aid.  443;  Parsons  v.  Webb,  23  N.  J.  Eq.  38; 
Benny  v.  Rhodes,  18  Mo.  147;  Stewart  v.  Woodward,  60  Vt 
81;  Lea  Point  v.  fibo^  36  Vt.  608;  Eeynolds  v.  Farree,  86 
III.  670;  Trudo  v.  Anderson,  10  Mich.  367;  Burger  v.  liiifi- 
Aaoi,  42  Mich.  162;  MeOUloitgh  v.  JfoZee,  16  Pa.  St.  289; 
Kendall  v.  Wade,  5  La.  Ann.  167.)  The  thing  attempted  was 
a  novation.  But,  to  constitute  a  novation,  it  is  necessary  that 
each  of  the  three  parties  concerned  should  know  of  and  consent 
to  the  arrangement  In  this  case  the  arrangement  was  without 
the  knowledge  or  consent  of  the  defendant  company.  A  nova- 
tion requires  the  consent  of  all  parties.  {Qrover  v.  Sims,  6 
Blackf.  498;  iform  v.  Whibnore,  27  Ind.  418;  Porter  v.  Dear- 
inger,  33  Ind.  166;  Helms  v.  Keams,  40  Ind.  124;  Nichols  v. 
Glover,  41  Ind.  24;  Jewett  v.  Pleak,  43  Ind.  368;  LeUiy  v. 
Briggs,  33  111.  App.  634;  Bovfen  v.  Railroad  Co.,  34  S.  C.  217; 
Haubert  v.  Mansehardt,  89  Cal.  433;  Comwdl  v.  Megins,  39 
Minn.  407.)  It  cannot  be  claimed  that  the  agreement  of  agent 
Doremus  to  pay  the  company,  upon  the  plaintiff's  cancellation 
of  the  debt  due  him  from  Doremus,  was  a  waiver.  The  deci* 
sions  to  this  effect  are  numerous  and  strong.  (See  Oronkling  v. 
Acddenial  Ins.  Q>.,  36  Fed.  Rep.  26;  Bane  v.  Insurance  Oo,, 
86  Ky.  677;  BdJUviils  etc.  Ins.  Co.  v.  Van  Winkle,  12  N.  J.  Eq. 
333;  Bi^fwn  v.  Insurance  Co.,  3  Allen,  360;  Oarlick  v.  Insur- 
ance Co.,  supra.) 

Hunt,  J. — ^We  are  very  clearly  of  the  opinion  that  the 
arrangement  or  agreement  made  by  Fred  Doremus  with  Sulli- 
van, whereby  the  rentals  due  by  Doremus  to  Sullivan  for  his 
private  apartments  should  be  deemed  payment  of  plaintiff's 
premium,  was  wholly  beyond  the  scope  of  Doremus'  power  as 
the  manager  or  general  agent  of  the  defendant  company,  and 
was  not  binding  upon  the  company,  unless  authorized  by  pre- 
vious authority  or  subsequent  sanction.  "Whatever  an  agent 
does  can  be  done  only  in  the  way  usual  in  the  line  of  business 
in  which  he  is  acting.  There  is  an  implication  to  this  effect 
arising  firom  the  nature  of  his  employment,  and  it  is  as  effec- 
tual as  if  it  had  been  expressed  in  the  most  formal  terms.  It 
is  present  whenever  his  authority  is  called  into  activity,  and 
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prescribes  the  manner^  as  well  as  the  limits  of  its  exercise. 
(Hoffman  v.  Haneock  Ins.  Co.,  92  U.  8.  161;  Oould  v.  JStod- 
geit,  61  N.  H.  116;  Beojamin  on  Sales,  §  1099.) 

But  appellant  contends,  with  much  earnestness^  that,  even  if 
the  arrangement  referred  to  was  beyond  the  scope  of  the  agent's 
power,  there  was  an  affirmance  of  it,  and  thai  plaintiff  maj 
recover  upon  the  familiar  principle  that,  when  an  agent  makes 
a  contract  beyond  his  power,  the  principal  cannot  ratify  any 
part  of  the  unauthorized  contract,  but  must  ratify  the  whole  of 
it,  or,  as  plaintiff  well  expresses  the  rale,  ^^he  cannot  accept 
what  is  advantageous  and  reject  the  remainder.'' 

The  facts,  however,  prevent  the  application  of  the  principle 
invoked  to  the  case  under  consideration.  The  company,  being 
ignorant  of  and  in  no  way  bound  by  the  agreement  of  its  agent 
with  relation  to  his  private  debts,  had  a  right  to  rest  upon  the 
conditions  of  its  policy,  which  provided,  among  others,  as  fol- 
lows: 

'^OONBrnONB  AND  AGBEEHENIB  OF  THIS  INSURANCB. 

''This  policy  shall  cease  and  be  null,  void,  and  of  no  efiect, 
and  the  company  shall  not  be  liable  for  the  payment  of  the 
sum  assured,  or  any  part  thereof,  but  all  premiums  previously 
paid  shall  be  the  absolute  property  of  the  company,  without 
any  account  whatever  to  be  rendered  therefor. 

''  Permanent  condiiiona:  1st.  (Payment  of  premiums.)  If 
the  premiums  mentioned  within,  or  any  of  them,  shall  not  be 
paid  on  or  before  noon  of  the  several  days  stipulated  for  the 
payment  thereof  respectively,  or  within  three  days  thereof 
respectively." 

''Agents  holding  an  appointment  from  the  company  are 
authorised  to  receive  premiums  at  or  before  the  time  when  due 
only  upon  production  and  delivery  of  the  receipt  of  the  secre- 
tary of  the  company,  but  not  to  make,  alter,  or  discharge  con- 
tracts  or  waive  forfeitures." 

Mr.  Sullivan  knew  by  the  provisions  of  the  contract  of 
insurance  entered  into  between  himself  and  the  defendant  that 
the  premium  for  1890  would  be  due  November  dOth.  Instead 
of  paying  it,  he  communicated  with  the  agent  Doremus,  and 
relied  upon  him  to  relieve  himself  (Sullivan)  of  the  liability 
to  the  defendant  because  of  the  private  contract  which  they 
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had  entered  into  concerning  the  rentals  of  apartments.  Such 
arrangement,  however,  being  without  defendant's  knowledge 
when  entered  into,  was  a  fraud  on  Doremus'  part  against  hra 
principal,  and  cannot  bind  the  company,  unless  subsequently 
ratified  by  it  {Huffman  v.  Inmranoe  Cb.,  92  IT.  S.  161; 
OsLstoir  V.  Insurance  Co.,  33  N.  J.  L.  487.) 

The  plaintiff  ought  to  have  inquired  into  the  authority  of 
the  agent  Doremns  when  entering  into  the  arrangements  made. 
He  seems  in  good  faith  to  have  relied  upon  the  character  of 
the  defendant's  agent,  and  the  general  reputation  of  the  com- 
pany, but  his  mistaken  confidence  in  the  personal  integrity  of 
Fred  Doremus  cannot,  under  all  the  facts,  affect  the  company 
in  this  matter,  or  relieve  him  from  the  consequence  of  his  fail- 
ure to  pay  the  premium  for  1890  on  November  30th,  or  within 
the  prescribed  time  thereafter. 

In  First  Nat  Bank  v.  Hall^  8  Mont.  341,  it  was  said,  in 
relation  to  the  reliance  placed  upon  the  authority,  or  the  sup- 
posed authority,  of  an  agent:  ^^This  transaction  appears  to  have 
been  entered  into  by  the  bank  without  sufficient  scrutiny  into 
the  authority  of  Camp.  While  hardship  may  result  from  such 
confidence,  it  is  better  so  than  to  relax  the  familiar  rule,  that 
an  agent  cannot  bind  his  principal  by  acts  done  without 
authority,  and  that  other  rule  that  all  persons  dealing  with  an 
agent  are  bound  to  ascertain  the  scope  of  his  authority,  or 
otherwise  they  act  at  their  peril.  {Blum  v.  Bobeiison,  24  Cal. 
140,  and  cases  cited.)" 

The  plaintiff  argues  that  by  reason  of  the  information  given 
by  him  to  Doremus,  Sr.,  secretary  and  general  manager,  in 
July,  1891,  of  the  arrangement  between  himself  and  Fred,  and 
by  the  silence  of  Doremus,  Sr.,  at  that  time,  as  well  as  by  his 
statements  made  in  November,  1891,  the  company  ratified  such 
agreement;  but  it  must  be  remembered  that,  by  the  terms  of 
the  policy  itself,  the  contract  of  the  plaintiff  had  not  been  car- 
ried out,  because,  when  he  failed  to  pay  the  cash  premium  due 
in  November,  1890,  or  soon  thereafter,  his  policy  had  become 
null  and  void,  and  the  company  could  claim  a  forfeiture 
thereof. 

In  JVw  York  Life  Ins.  Co.  v.  Siatham^  93  U.  8.  24,  the 
court,  with  great  ability,  state  the  reason  and  necessity  for 
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promptness  in  the  payment  of  life  insaranoe  premiums,  in  the 
following  language:  '^All  the  calculations  of  the  iusuranoe 
eompany  are  based  on  the  hypothesis  of  prompt  payments. 
They  not  only  calculate  on  the  receipt  of  the  premiums  when 
due,  but  on  compounding  interest  upon  them.  It  is  on  this 
basis  that  they  are  enabled  to  offer  assurance  at  the  &vorabla 
rates  they  do.  Forfeiture  for  nonpayment  is  a  neoeseaiy 
means  for  protecting  themselves  firom  embarrassment  Unless 
it  were  enforceable  the  business  would  be  thrown  into  utter 
confusion.  It  is  like  the  forfeiture  of  shares  in  mining  enter- 
prises, and  all  other  hasardous  undertakings.  There  must  be 
power  to  cut  ofi*  unprofitable  members,  or  the  success  of  the 
whole  scheme  is  endangered.  The  insured  parties  are  associatee 
in  a  great  sdieme.  This  associated  relation  exists  whether  the 
company  be  a  mutual  one  or  not.  Each  is  interested  in  the 
engagements  of  all;  for  out  of  the  coexistence  of  many  risks 
arises  the  law  of  average,  which  underlies  the  whole  business. 
An  essential  feature  of  this  scheme  is  the  mathematical  calcu- 
lations referred  to,  on  which  the  premiums  and  amounts 
assured  are  based.  And  these  calculations,  again,  are  based  on 
the  assumption  of  average  mortality,  and  of  prompt  payments 
and  compound  interest  thereon.  Delinquency  cannot  be  tolera- 
ted nor  redeemed,  except  at  the  option  of  the  company.  This 
has  always  been  the  understanding  and  the  practice  in  this 
department  of  business.  Some  companies,  it  is  true,  accord  a 
grace  of  thirty  days,  or  other  fixed  period,  within  whidi  the 
premium  in  arrear  may  be  paid,  on  certain  conditions  of  con- 
tinued good  health,  etc.  But  this  is  a  matter  of  stipulation, 
or  of  discretion,  on  the  part  of  the  particular  company.  When 
no  stipulation  exists  it  is  the  general  understanding  that  time 
is  material,  and  that  the  forfeiture  is  absolute  if  the  premium 
be  not  paid.  The  extraordinary,  and  even  desperate,  efforts 
sometimes  made,  when  an  insured  person  is  in  extremis^  to  meet 
a  premium  coming  due,  demonstrates  the  common  view  of  this 
matter." 

We  regard  the  statements  made  by  plaintiff  to  Fred  Dor»» 
mus  in  July,  1891,  as  wholly  immaterial.  And  we  may 
assume  that  there  could  have  been  a  waiver  of  the  forfeiture 
by  the  consent  of  Cornelius  Doremus,  as  secretary  and  general 
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manager;  jet,  we  can  find  no  act,  express  or  implied,  on  the 
part  of  DoremuSy  Sr.,  as  general  manager,  from  which  tlie 
court  can  fairlj  infer  that  there  was  any  approval  of  the  an- 
aothorized  acts  of  defendant's  agent,  Fred,  or  any  waiver  on 
the  company's  part  of  the  forfeiture  of  plaintifi*'s  policy,  which 
had  occurred  long  before  the  interviews,  and  by  operation  of 
the  policy  itself.  The  silence  of  Doremus,  Sr.,  at  the  July 
interview  was  not  a  waiver,  nor  was  the  company  at  that  time 
obliged  to  do  or  say  any  thing  to  make  the  forfeiture  effectual* 
{IUu8  V.  Qlenna  FaUs  Ins.  Cb.,  81  N.  Y.  410.) 

Coming  to  the  November,  1891,  interviews  the  fact  must 
be  always  borne  in  mind  that  the  policy  of  plaintiff  had 
lapsed — it  was  dead.  Plaintiff  told  Doremus,  Sr.,  that  he 
would  like  to  pay  both  premiums.  '^  I  had  had  some  correspond- 
ence,"  testified  plaintiff,  '^  with  Fred  in  regard  to  the  matter, 
and  he  had  been  a  little  slow.  I  don't  know  whether  the 
conversation  drifted  at  that  time  as  to  how  the  premium  had 
been  paid  in  the  first  instance,  but  I  think  it  did.  When  I 
spoke  to  him  about  the  amount  of  the  premium  which  was 
due  in  1891  I  believe  I  told  him  what  amount  was  due.  I 
did  not  make  any  tender  to  him  at  that  time."  Doremus,  Sr., 
said  Fred  was  not  in,  and,  '^  if  I  would  come  in  in  the  after- 
noon, no  doubt  I  would  find  him  and  fix  matters  up.  The 
next  morning  I  saw  Fred  Doremus.  I  went  there  at  that 
time  expecting  to  get  every  thing  all  straightened  up,  and  fixed 
up,  and  receipts,  and  I  was  rather  surprised  and  disappointed 
from  his  conversation  soon  after  getting  to  his  office,  but  his 
father,  as  he  said,  would  not  do  any  thing  with  it,  would  not 
do  any  thing  with  the  matter  of  receipts."  Doremus,  Sr., 
then  came  in,  and  said  *'  that  he  proposed  to  take  a  hand  in 
this  matter;  that  he  would  not  allow  his  son  to  be  bulldozed, 
nor  the  company  either,  and,  if  we  wanted  any  thing  from  this 
company,  we  would  have  to  get  it."  The  tender  of  the  $161 
was  then  made  and  peremptorily  refused.  **  There  was  talk 
previous  to  this  about  the  contract  which  I  had  with  Mr.  Fred 
Doremus;  there  had  been  a  general  talk  about  it  previous  to  that 
time.  He  knew  the  situation  very  well.  I  knew  he  knew  the 
situation  by  conversation  with  him.  I  had  told  him  the  ar- 
rangements that  were  made  that  I  have  testified  to  here.    I 
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think  that  was  at  my  interview  with  him  in  July.  I  explained 
ae  to  the  first  premiamy  the  seoond,  and  also  the  premiam  for 
1891.  There  was  not  much  further  conversation  took  place 
at  this  November  interview."  Just  before  the  notice  that  the 
policy  liad  lapsed  was  presented^  ''he  [Doremus,  Sr.]  said 
'I  don't  remember  any  thing  about  it  I  don't  know,  I  will 
go  and  see.'  He  went  to  the  book-keeper  and  presently  brought 
back  that  paper^and  he  says,  'The  book-keeper  says  this  lapsed 
in  1891/  He  laid  the  piece  of  pa{>er  down  on  the  desk.  I 
read  the  paper.  I  said,  'No,  I  guess  it  cannot  be  lapsed,  it 
is  n't  due  until  the  30th  of  tiiis  month,  but,  inasmuch  as  I  was 
here,  I  thought  I  would  step  in  and  straighten  the  matter  up, 
and,  whatever  balance  there  was,  pay  it'  He  said, 'It  is  a 
matter  I  have  not  paid  much  attention  to.'  He  said,  'Fred 
will  be  here  shortly.  He  will  fix  it  up.  If  there  is  any  mis- 
take about  it  will  correct  it,  no  doubt'  He  said  Fred  had  been 
attending  to  those  matters,  'and  if  there  is  any  mistake  he  will 
make  it  all  right;  whatever  he  does  will  be  satisfactory.'  He 
says,  'I  don't  understand  this,'  but,  he  says,  'If  you  will  wait 
I  think  he  will  be  in  shortly.' " 

After  carefully  considering  all  the  statements  made  to  the 
plaintiff  by  the  general  agent  we  find  them  insufficient  to 
establish  a  waiver  of  the  forfeiture  of  the  policy.  And  it  is 
significant  in  interpreting  the  words,  and  the  whole  coudact 
of  DoremuS)  Sr.,  that  the  tender  of  the  plaintiff  was  always, 
and  even  aggressively,  refused;  that  plaintiff  was  always  told, 
after  investigation  by  Doremus,  Sr.,  that  his  policy  had 
lapsed;  that  the  receipt  for  the  premium  was  never  offered  to 
him,  and  that  no  recognition  of  any  agreement  between  plain- 
tiff and  Fred  was  ever  made  in  behalf  of  the  company.  It 
is  plain,  too,  that  Doremus,  Sr.,  in  referring  plaintiff  to  his 
son,  did  not  delegate,  and  did  not  mean  to  delegate,  any  author* 
ity  to  Fred  to  waive  the  forfeiture,  or  to  do  any  other  act 
which  would  bind  the  company.  He  was  most  careful  to 
avoid  doing  so  himself,  and  it  is  altogether  unreasonable  to 
construe  the  facts  and  circumstances  attending  his  actions  in 
any  other  light 

Being  of  opinion,  therefore,  that,  at  the  time  of  the  New 
York  interview,  the  plaintiff's  policy  was  forfeited,  and  null 
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and  void,  and  that  it  was  not  revived,  and  that  there  was  no 
act  of  the  oompany  at  any  time  ratifying  tlie  unauthorized 
conduct  of  its  agent,  and  that  there  was  no  waiver  of  any 
rights  by  the  company,  it  follows  that  the  district  court  cor- 
rectly granted  the  motion  for  nonsuit. 

The  plaintiff's  situation  is  precisely  described  in  the  case  of 
FerAee  v.  North  Carolina  Mut.  Home  Ina.  Co.,  68  N.  V.  11, 
where  the  court  say:  ''  The  plaintiff  risked  every  thing  upon 
his  private  arrangement  with  Speed,  and  paid  no  attention  to 
the  warnings  of  the  company.  This  was  his  misfortuue,  and 
he  is  now  left  to  his  action  against  Speed  for  damages,  but 
has  no  claim  upon  a  company  with  which  he  contracted  upon 
certain  conditions,  which  conditions  have  never  been  fulfilled 
on  his  part,  although  he  was  (repeatedly)  requested  to  do  so.'' 

The  judgment  is  affirmed. 

Affirmed. 
De  Witt,  J.,  concurs. 


STATE,  Appellant,  v.  EVANS,  Respondent. 

[Sabmitied  Mtroh  12, 1885.    Decided  March  26. 1896.] 
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OanfiirAL  lUiir—Forgery—SMfficiency  of  writing,— To  coniUtate  forgery  fhe  forged  ?I ^^ 

ingtmment  must  be  one  which,  if  gennine,  would  have  legal  yalidity,  and 
therefore  the  signing  of  another's  name  to  an  order  on  a  third  person  to  paj 
to  the  order  of  defendant  a  certain  snm,  "  and  charge  to  him  at  my  office,"  is 
insnffioient  to  sustain  a  conviction,  no  extrinsic  facts  being  aUeged  in  the 
information  to  show  that  the  order  coold  be  made  available  to  work  a  fraad. 
(5tof0  T.  MdHth,  ante,  p.  606,  cited.) 

Appeal  from  Ninth  Judicial  District,  OaBatin  C&wity. 

CJoNYicriON  for  forgery.    Defendant's  motion  in  arrest  of 
judgment  was  sustained  by  Abkstbong*  J.    Affirmed* 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
This  is  an  appeal  by  the  state  from  an  order  of  the  district 
court  arresting  judgment  in  a  case  where  the  defendant  had 
been  found  guilty  under  an  information  charging  him  with 
forgery.  The  motion  in  arrest  of  judgment  was  made  upon 
the  two  statutory  grounds:  1.  That  the  information  does  not 
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state  facts  sufficient  to  constitute  the  crime  of  forgery;  and  % 
That  the  court*had  no  jurisdiction  of  the  action. 

The  charging  part  of  the  information  was:  ^  That  the  above- 
named  W.  L.  Evans  is  guilty  of  the  crime  of  forgery  commit- 
ted as  follows,  that  is  to  say:  That  the  said  W.  L.  Evans,  late 
of  said  county  and  state,  on  Tuesday,  the  twenty-fifth  day  of 
December,  1894,  at  the  county  of  Gallatin  and  state  of  Men* 
tana,  then  and  there  a  certain  fiUse,  forged^  and  counterfeited 
writing  on  paper,  of  the  tenor  following: 

'<<BozEMAK,  December  25,  '94. 
^^'ScHUiCACHEB,  Esq:  Please  pay  to  the  order  of  W.  L 
Evans  the  amt  of  twenty  dollars  ($20.00),  and  charge  to  him 
at  my  office.  Johnson  A  MoCabthy.' 

did  falsely,  feloniously,  and  designedly  utter  and  pass  as  true 
and  genuine,  he,  the  said  W.  L.  Evans,  at  the  same  time  well 
knowing  the  said  writing  on  paper  to  be  false,  forged,  and 
counterfeit,  with  intent,  then  and  there,  one  William  Gay  to 
prejudice  and  defraud." 

Henri  J.  Haskell,  aUomey  general^  Ella  L.  Knowtea,  and 
W.  lu  Hallowayf  for  the  state.  Appellant. 

De  Witt,  J. — This  information  is  drawn  under  a  statute 
similar  to  that  which  was  in  existence  in  California  when  the 
case  of  Ah  Woo,  28  Gal.  206,  was  decided.  (See,  also,  8Ude  v. 
MalUh,  ante,  p.  506.) 

An  information  charging  forgery  by  the  uttering,  eta,  as 
does  this  one,  is  proper;  for  the  uttering  is,  under  our  statute 
(Criminal  Practice  Act,  §  96),  one  method  by  which  forgery 
may  be  committed.  (See  cases  last  dted.)  This  questicm  of 
criminal  pleading  was  not  considered  in  State  y.  JSucbon,  13 
Mont.  112,  the  case  being  decided  on  the  question  of  jurisdic- 
tion only.    (See  State  v.  MaUah,  antt,  p.  506.) 

The  ground  upon  which  the  motion  in  arrest  of  judgment 
was  granted  seems  to  be  that  the  alleged  forged  instrumeot 
concluded  with  the  words, ''and  charge  to  Attn  at  myoffioa 
Johnson  &  McCarthy.''  Counsel  for  the  respondent  argue 
that  this  writing  is  invalid  on  its  face,  in  that  if  it  were  used 
as  genuine,  it  could  not  do  any  damage  to  the  allied  signerB 
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of  tlie  same,  Damely,  Johnson  &  McCarthy,  for  the  reason  that 
it  requested  Sdiumacber  to  charge  the  twenty  dollars  to  Evans, 
instead  of  requesting  him  to  charge  it  to  Johnson  &  McCar- 
thy, We  are  of  opinion  that  the  motion  in  arrest  of  judgment 
was  properly  granted. 

Mr.  Bishop  says  in  his  work  on  Criminal  Law,  volume  2, 
section  506,  as  follows:  ^^  When  the  writing  is  invalid  on  its 
face  it  cannot  be  the  subject  of  forgery,  because  it  has  no  l^al 
tendency  to  effect  a  fraud.''  Section  611  of  the  same  work 
states  as  follows:  ^'Therefore,  the  general  doctrine  is,  that  the 
invalidity  of  an  instrument  must  appear  on  its  face,  if  the 
defendant  would  avail  himself  of  this  defect  on  a  charge  of 
forgery.  In  still  other  words,  the  forged  instrument,  to  be 
the  foundation  for  an  indictment,  must  appear  on  its  face  to  be 
good  and  valid  for  the  purpose  for  which  it  was  created.  It 
must  be,  in  another  aspect,  such  that,  if  it  were  genuine,  it 
would  be  evidence  of  the  fact  it  sets  out." 

We  find  it  stated  in  People  v.  Tomlinaon,  36  Cal.  606,  as 
follows:  '^Without  much  conflict,  if  any,  it  has  been  held  from 
the  outset  that  the  indictment  must  show  that  the  instrument 
in  question  can  be  made  available  in  law  to  work  the  intended 
fraud  or  injury.  If  such  appears  to  be  the  case  on  the  face  of 
the  instrument  it  will  be  sufficient  to  set  it  out  in  the  indict- 
ment; but,  if  not,  the  extrinsic  facts,  in  view  of  which  it  is 
claimed  that  the  instrument  is  available  for  the  fraudulent  pur- 
pose alleged  in  the  indictment,  must  be  averred.  If  the  in- 
dictment merely  sets  out  an  instrument  which  is  a  nullity  upon 
its  face,  without  any  averment  showing  how  it  can  be  made  to 
act  injuriously,  or  fraudulently,  by  reason  of  matter  aliwndey 
no  case  is  made.  This  rule  is  so  well  settled  by  the  precedents 
that  we  do  not  feel  called  upon  to  discuss  it  upon  principle. 
{Rex  V.  Knight,  1  Salk.  375;  1  Ld.  Raym.  527;  Regina  v.  Mar- 
ot«,  2  Car.  &  K.  356;  People  v.  Sftoff,  9  Cow.  778;  People  v. 
Harrwm,  8  Barb.  560;  State  v.  BriggSf  34  Vt.  501;  Cbmmow- 
wealth  V.  JBay,  3  Gray,  441;  Bamvm  v.  Staie^  15  Ohio,  717; 
Clark  V.  Stale,  8  Onio  St.  630.)  These  cases  establish  the  doc- 
trine that,  to  constitute  forgery,  the  forged  instrument  must  be 
one  which,  if  genuine,  may  injure  another,  and  that  it  must 
appear  from  the  indictment  that  such  is  its  legal  character, 
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either  from  the  recital  or  description  of  the  instrument  itself, 
or,  if  that  does  not  show  it  to  be  so,  then  by  the  averment  of 
matter  aliunde,  which  will  show  it  to  be  of  that  character.^ 

We  take  the  following  from  the  remarks  of  Judge  Cowen, 
in  People  v.  Shattf  9  Cow.  778:  ^'In  the  principal  case  I 
have  shown  that  the  paper  forged,  if  genuine,  would  be  a  mere 
nullity  for  any  purpose;  nor,  to  my  mind,  could  it  be  made 
good  by  any  possible  averment.  It  could  not  be  made  the 
foundation  of  liability,  like  the  letter  of  credit.  It  does  not 
come  within  any  of  the  cases  sustaining  indictments;  but  to 
me  it  appears  to  be  directly  within  the  cases  cited  holding  that 
an  instrument,  purporting  to  be  void  on  its  face,  and  not  shown 
to  be  operative  by  averment,  if  genuine,  is  not  the  subject  of 
forgery.  How  is  it  possible,  in  the  nature  of  things,  that  it 
should  be  otherwise?  'Void  things  are  as  no  things.'  Was 
it  ever  heard  of,  that  the  forgery  of  a  nudum  pactum,  a  thing 
which  could  not  be  declared  on  or  enforced  in  any  way,  is  yet 
indictable?    It  is  the  forgery  of  a  shadow." 

The  following  remarks  were  made  by  the  Indiana  supreme 
court  in  Beed  v.  State,  28  Ind.  396:  '^  The  certificate,  so  far  as 
it  purports  to  be  an  instrument  entitling  Allen  to  the  bounty 
claimed  therein,  was,  at  the  time  charged,  utterly  void.  There 
was  no  law  authorising  the  giving  of  bounties  by  the  county 
commissioners.  {Oliver  v.  Keightiy,  24  Ind.  614;  King  v. 
Oouree,  26  Ind.  202.)  The  legalLeing  act  was  not  passed  until 
March  3, 1866.  Every  one  is  presumed  to  know  the  law. 
Officers  acting  under  an  official  oath  are  presumed  to  do  their 
duty.  The  order  of  the  county  commissioners  referred  to  in 
the  certificate  was  void.  ^  Void  things  are  no  things.'  The 
indictment  must  show  the  forgery  of  an  instrument  which 
appears  on  its  face  naturally  calculated  to  have  some  effect,  or,, 
if  it  be  not  sufficient  for  that  purpose,  extrinsic  matter  must 
be  averred,  so  that  the  court  may  judicially  see  its  fraudu- 
lent tendency.'' 

The  supreme  court  of  Illinois  take  the  same  view  when 
that  court  says,  in  the  case  of  Waterman  v.  People.  67  lU.  92: 
''The  indictment  framed  upon  this  writing  contains  not  a 
single  averment  of  any  extrinsic  matter  which  could  give  the 
instrument  forged  any  force  or  effect  beyond  what  appears 
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on  its  face.  No  cooDection  is  averred  between  the  party  to 
whom  the  writing  is  addressed  and  the  Chicago,  Bock  Island  & 
Pacific  Railroad  Company,  nor  is  it  averred  that  the  prisoner 
attempted  to  pass  the  writing  on  that  company.  The  writings 
if  genuine,  has  no  legal  validity,  as  it  afieots  no  legal  rights. 
It  is  a  mere  attempt  to  receive  courtesies  on  a  promise,  of  no 
legal  obligation,  to  reciprocate  them.  We  are  satisfied  the 
writing  in  question  is  not  a  subject  of  forgery,  and  no  in- 
dictment  can  be  sustained  on  it,  and  no  averments  can  aid 
it.'' 

To  the  same  effect  see  CommonweaUh  v.  Hinds,  101  Mass. 
211,  where  the  court  say:  '^If  the  fraudulent  character  of  the 
forged  instrument  is  not  manifest  on  its  face,  this  deficiency 
should  be  supplied  by  such  averments  as  to  extrinsic  matter  as 
would  enable  the  court  judicially  to  see  that  it  has  such  a  tend- 
ency. We  find  nothing  of  the  kind  in  the  present  indictment,^ 
and  therefore  cannot  say  that  the  plea  of  guilty  is  a  confession 
of  any  crime  whatever."  (See,  also,  the  learned  note  in  22  Am. 
Dec  314.  See,  also,  Bamum  v.  State,  16  Ohio,  717;  Raymond 
V.  PeopU  (Col.),  30  Pac.  Rep.  509;  SLaU  v.  Wheder,  19  Minn. 
98;  AbboU  v.  Rose,  62  Me.  194;  2  Bishop's  New  Criminal 
Law,  §  633.) 

We  are  of  opinion  that  the  alleged  forged  instrument  set 
out  in  the  information  in  this  case  is  such  a  one  as  comes  within 
the  doctrine  of  the  decisions  quoted,  and,  as  far  as  we  know,, 
generally  held.  The  instrument  in  question,  if  genuine,  and 
if  acted  upon  as  its  terms  suggest  it  might  be,  could  do  no 
possible  damage.  If  the  amount  of  twenty  dollars  was  ad- 
vanced to  Evans  by  Schumacher  upon  this  order,  and  if  that 
amount  were  charged  to  Evans  himself,  it  would  be  nothing 
whatever  but  a  transaction  between  Schumacher  and  Evans,, 
which  could  be  accomplished  between  those  two  persons  with 
as  much  ease  without  the  order  as  with  it.  The  order,  as  it 
appeared  on  its  face,  would  not  accomplish  the  advancing  of 
the  money  by  Schumacher  to  Evans  ou  the  credit  of  Johnson 
<fe  McCarthy.  Schumacher  would  as  readily  have  advanced 
it  without  the  order  as  with  it.  There  were  no  extrinsic  facts 
allied  in  the  information  to  show  that  the  instrument  was 
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available  for  the  fraudulent  purpose  alleged  in  the  inibrma- 

tion. 

The  order  of  the  distriot  court  in  arrest  of  judgment  is 

Affirmed, 
HUMTy  J.y  ooDcurs. 
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MEADOWORAFT   bt   al.,  Respondent,    r.  WALSH, 

AppellanTc 

[Babmitted  Muroh  12, 1895.    Decided  lUroh  25, 1895.] 

Appbaxi— JVndin^e  o//acC.^Wh«re  the  testimony  in  tfae  record  faili  MtSsfutoiily 
to  show  that  the  iindings  of  foot  are  against  the  weight  of  eridenoo  thej  nrart 
stand  as  approTed  by  the  trial  Judge. 

AMioNMBrT— Action  by  a$tigns0  in  in$dLvenoy,^An  assignee  for  the  beaeflt  of 
creditors  may  sne  in  trofer  to  recover  promissory  notes  from  the  assignor, 
whose  duty  it  was  to  deliTer  them  to  the  assignee. 

SAMB-^lVans/pr  of  noie  by  fnamiter  ofinsoUfentflrm—Proieetion  to  maker  of  note. 
Where  a  promissory  note  ezeoated  to  a  firm  is  transferred  by  one  of  the  part- 
ners,  after  the  firm  makes  an  assignment  for  the  benefit  of  oreditors,  sad  the 
proceeds  are  applied  to  such  partner's  IndiTidoal  debts,  whioh  sets  the  other 
partner  ratifies,  the  maker  osanot  oomplain  of  snoh  transfer  of  the  note,  since 
be  is  smply  protected  sgainst  any  possible  sabseqaent  claim  the  firm  or  tiie 
ratifying  partner  may  have  against  him. 

PBOMnsoBT  JXcfOr^TUie  of  tran$feree,^-Ttti  holder  of  a  promissory  note  is  pr&> 
snmptiyely  the  owner,  and  may  sue  thereon  in  his  own  name  as  the  real  party 
in  interest.    {FuUm  y.  WaUers,  2  Mont.  166,  dted.) 

BAMs^ProtscMon  to  bona  JIde  purohaeer.—Ome  who,  in  good  fSaith,  parohases  a 
promissory  note  firom  a  member  of  a  Arm,  subsequent  to  and  withoat  knowl- 
edge of  an  assignment  by  the  firm  for  the  benefit  of  creditors,  whioh  note  had 
ncTcr  been  delivered  to  the  assignee  in  insolyency,  ss  required  by  section  S6, 
dlTision  5,  of  the  Oompiled  Statutes,  is  not  afliBcted  by  such  assignment,  and 
is  the  real!  party  in  interest  entitled  to  bring  suit  on  the  note. 

AppecUJram  Fbrd  Judicial  Distridj  Lewis  and  Clarke  Cbuafy. 

Action  upon  promissory  notes.    Judgment  was  rendered  in 
favor  of  the  plaintiffii  by  Buck,  J.    Affirmed. 

Statement  of  the  case  by  the  justice  delivering  the  opinion: 
Action  by  plaintifis  to  recover  amounts  due  on  four  promis- 
sory notes  made  by  defendant.  One  note  for  one  hundred  and 
ten  dollars,  and  interest,  was  made  and  delivered  May  1, 1886, 
to  the  firm  of  Jurgens  &  Price.  To  escape  the  statute  of  lim- 
itations plaintifb  plead  the  payment  on  said  note  of  twenty- 
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five  dollars,  made  Deoember  8,  1890.  Another  note  made 
on  February  8,  1888,  was  delivered  to  one  Dennis  Hayes,  who 
transferred  it  to  Jurgens  &  Price.  The  third  and  fourth  note 
sued  on  were  delivered  to  Jurgens  &  Price.  All  the  notes 
were  indorsed  by  Jurgens  &  Price  afler  maturity,  in  blank, 
before  suit,  and  transfierred  to  plaintifis,  who  are  the  actual 
holders  thereof. 

Defendant  denied  the  transfer  of  the  May,  1886,  note,  de- 
nied the  indorsement  thereon,  and  pleads  the  statute  of  limi- 
tations as  a  bar  to  a  recovery.  He  denied  that  any  of  the  other 
notes  were  transferred  by  Jurgens  &  Price  to  plainti£&  before 
suit,  or  that  plaintifis  ever  owned  the  said  notes. 

By  replication  plaintiff  denied  the  bar  of  limitations  as  to 
the  first  note. 

Plaintifis,  bankers  in  Chicago,  became  the  holders  of  the 
notes  by  discounting  them  for  one  B.  P.  Price,  a  brother  of 
Bennett  Price  of  the  firm  of  Jurgens  &  Price,  on  August  26, 
1891.  They  were  discounted  when  first  presented,  and  have 
never  been  out  of  plaintifis'  possession,  except  when  sent  for 
collection  to  Helena.  Plaintifi^'s,  in  discounting  the  notes, 
knew  nothing  of  the  insolvency  of  Jurgens  &  Price,  the  as* 
signers. 

The  note  of  May,  1885,  had  a  payment  indorsed  thereon  of 
twenty-five  dollars  in  1890.  Jurgens  &  Price  made  an  as- 
signment for  the  benefit  of  their  creditors  to  S.  E.  Atkinson, 
June  T,  1889.  The  notes  were  indorsed  by  Price,  in  the  name 
of  the  firm,  in  August,  1891,  in  Chicago^  and  were  sold  by 
Bennett  Price  to  R.  P.  Price,  his  brother,  for  five  hundred 
dollars.  The  notes  were  never  delivered  to  the  assignee,  At* 
kinson,  in  person,  although  they  were  in  the  safe  of  Juigens  & 
Price  just  about  the  time  of  the  assignment.  Bennett  Price 
testified  for  defendant  that  Casey,  his  attorney,  he  thought, 
delivered  these  notes  in  suit  to  Dave  Price,  a  nephew  of  wit- 
ness, to  keep  safely.  The  notes  were  in  the  safe  of  Jurgens  <& 
Price  on  the  day  of  the  assignment,  and  the  safe  was  in  charge 
of  Dave  Price,  who  had  been  in  the  firm's  employ,  and  who 
continued  in  the  assignee's  service.  The  notes  were  in  one 
drawer  where  witness  had  his  papers.  Witness  claimed  that 
he  always  had  had  the  notes  in  his  possession^  and  that  these 

Vol.  XY.-^ 
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notes  were  his  individual  property^  and  not  the  property  of 
the  firm  of  Juif;en8  &  Price.  Thej  were  left  with  Dave  Price 
for  safekeeping,  and  witness  took  them  from  the  safe  himself 
on  the  evening  of  the  assignment.  They  may  have  been  with 
other  notes  that  belonged  to  the  firm.  Witness  had  the  keys 
and  combination  of  the  safe,  and  did  not  deliver  the  keys  to 
the  assignee.  No  entry  was  ever  made  on  the  books  of  Jur- 
gens  &  Price  concerning  these  notes. 

On  rebattal  witness  testified  that  he  took  these  notes  oat  of 
the  safe  of  Jurgens  A  Price  before  the  assignment  was  com- 
pleted, considering  them  his  individual  property,  and  delivered 
them  to  his  attorney  that  evening.  The  attorney  delivered 
them  to  Dave  Price  for  safekeeping. 

J.  H.  Jurgens,  called  by  the  defendant,  testified  that  what 
was  found  of  the  partnership  effects  and  property  after  the 
execution  of  the  assignment  was  turned  over  to  the  assignee 
with  the  papers  of  the  assignment.  There  was  no  understand- 
ing that  one  partner  was  to  bind  the  other  after  that,  and  no 
formal  notice  of  dissolution.  Witness  knew  but  little  of  the 
Walsh  notes;  had  seen  them;  did  not  know  of  the  notes  bring 
turned  over  to  the  assignee,  or  where  they  were.  The  firm 
notes  were  kept  in  the  safe.  Dave  Price,  a  nephew  of  Bennett, 
represented  the  assignee  after  the  assignment;  had  the  keys  to 
the  safe,  although  there  were  other  keys. 

On  cross-examination  he  testified  that  neither  of  them  ever 
did  any  act  with  the  intention  of  dissolving  the  firm. 

In  response  to  questions  by  the  court,  Jurgens  said:  ''I  did 
not  know  of  the  transfer  of  these  notes.  I  think  I  knew  of 
these  notes  being  withheld  from  the  assignee,  and  that  Price 
had  such  papers.  I  have  never  received  any  benefit  from  the 
notes.  The  firm  is  not  now  in  existence.  Mr.  Price  had  more 
in  the  firm  than  I  had.  I  never  objected  to  Price  assigning 
these  notes.  I  was  perfectly  willing  he  should.  I  first  learned 
about  these  notes  when  they  were  sent  out  here  for  collection. 
Walsh  told  me.  That  was  the  first  knowledge  I  had  thai 
Price  had  transferred  the  notes.  It  might  be  that  Price  told 
me  that  he  had  transferred  them,  but  I  paid  no  attention  to  it 
because  he  and  Walsh  had  dealings  together.    I  was  perfectly 
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satisfied  with  whatever  Price  did  in  the  matter.  He  sacrificed 
some  individaal  property  hj  the  assignment/' 

There  was  testimony  on  behalf  of  defendant  denying  his 
consent  to  the  credit  of  twenty-five  dollars  on  the  May,  1886, 
note,  and  evidence  proving  that  the  indorsement  made  allow- 
ing  said  credit,  and  the  indorsements  on  the  said  notes  of  the 
firm  name  of  Jurgens  &  Price,  were  all  in  violet  ink,  and  that 
in  the  lifetime  of  Casey,  attorney  for  Price,  violet  ink  was 
used  in  the  office  of  Casey  &  Smith,  attomejrs,  bat  Ben- 
nett Price  denied  that  the  indorsements  were  made  at  the  same 
time,  or  that  there  was  any  wrongful  act  done  by  him. 

Special  issues  were  submitted  to  the  jury,  wherein  they 
found  that  the  indorsement  of  twenty-five  dollars  was  made  in 
obedience  to  the  agreement  between  Walsh  and  Price;  that  the 
notes  in  suit  were  not  in  the  Jurgens  &  Price  safe  at  the  time 
the  assignee  of  Jurgens  &  Price  took  possession  thereof;  that 
the  notes  were  never  in  the  possession  of  the  assignee  in  person 
or  by  agent  after  the  assignment  A  general  verdict  was  also 
rendered  for  plaintiffiu  The  defendant  moved  to  set  aside  the 
verdict  and  findings  and  for  a  new  trial.  This  motion  was 
overruled.  Judgment  was  entered  for  plaintifiTs.  Defendant 
appeals  firom  the  judgment  and  from  the  order  denying  the 
motion  for  new  trial. 

A.  C.  Botkin,  and  I%eo  Shedj  for  Appellant 

Henry  C  Smiihf  for  Respondents. 

The  taking  of  these  notes  by  Price  was  ratified  by  his  part- 
ner, Jurgens.  {Bank  of  MankcUo  v.  ParsanSf  19  Minn.  289.) 
Price  had  the  power  to  transfer  these  notes  to  an  innocent  pur- 
chaser, even  after  dissolution.  {King  v.  Smith,  4  Car.  &  P. 
108;  Qmy  v.  Whedock,  33  Me.  366;  PUeher  v.  Barrom,  17 
Pick.  361.)  The  maker  of  a  note  cannot  set  up  a  fraudulent 
transfer  as  a  defense.  (2  Randolph  on  Commercial  Paper, 
§  694;  Tilhnan  v.  IFattup,  7  S.  C.  60;  Kinney  v.  J&we,  28 
Wis.  183;  Ungg  v.  Plmrner,  88  Pa.  St  618;  Wood  v.  Steele, 
66  Ala.  486;  Atkinson  v.  Bunnells,  60  Me.  440;  Hayward  v. 
Steams,  39  Cal.  68;  Duke  v.  Clark,  68  Miss.  466;  BobvMon  v. 
Lyman,  10  Conn.  80;  Amat  v.  Woodbum,  36  Mo.  99;  Murrell 
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V.  Jtmea,  40  Miss.  666;  Palmer  v.  ManhaU,  60  IlL  289;  /Sher- 
idan V.  Mayor  elo.^  68  N.  Y.  30.)  Indoraement  is  mere  matter 
of  form,  and  legal  title  may  be  had  without  iU  {Brown  v. 
MeHugh,  36  Mich.  60;  Wmami  v.  MaUhem^  2  Coan.  262; 
Emerson  v.  OuUs,  12  Mass.  78;  LUtk  y.  0'J5riel^  9  Mass.  422; 
Manuran  v.  Lambf  7  Conn.  174.)  UnleBS  the  appellaut  had 
some  defense  to  the  note  itself  it  woald  make  no  differenoe 
whether  the  plaintiffs  owned  it  absolutely  or  not,  {BcUmneooLx 
V.  Wagneepack,  32  La.  Ann.  283.)  The  assignment  for  the 
benefit  of  creditors  did  not  operate  ipso  facto  a  dissolution  of 
the  firm,  and  Price  was  authorised  to  make  the  indorsements. 
(  Willieton  v.  Gamp,  9  Mont.  88.)  The  assignee  had  no  power 
to  sue  either  for  or  on  these  notes.  {Frandeoo  v.  Agubrre,  94 
Cal.  180.) 

Hunt,  J. — ^An  attentive  examination  of  the  testimony  in 
this  record  fails  to  satisfy  us  that  the  findings  of  &ct  are 
against  the  weight  of  evidence.  By  the  authority  of  this  court 
they  must  therefore  stand  as  approved  by  the  trial  judge. 

The  issue  of  the  statute  of  limitations  is  at  once  disposed  by 
the  fact  that  on  December  20,  1890|  defendant  was  given  a 
credit  of  twenty-five  dollars,  with  his  consent,  on  the  note  of 
May,  1886. 

The  assignment  for  the  benefit  of  creditors,  made  by  Jurgens 
&  Price  on  June  7,  1889,  included  ^^  promissory  notes,  debts, 
choses  in  action,  etc.,  belonging  to  said  parties  of  the  first  part 
(Jurgens  &  Price),  or  either  of  them,  •  •  •  •  now  due  or  pay- 
able, or  to  become  payable." 

Under  its  provisions  it  was  the  duty  of  Price,  as  a  member 
of  the  insolvent  firm,  to  deliver  to  the  assignee,  for  the  benefit 
of  creditors,  the  notes  involved  in  this  action,  and,  failing  to  do 
so,  doubtless  the  assignee  could  have  brought  suit  in  trover  to 
recover  them  from  him.  The  appellant's  authorities  sustain 
this  proposition.  (Cooper  v.  Perdue  (Ind.),  16  N.  EL  Bep.  140; 
Burrows  v.  Keaye,  37  Mich.  430.) 

But  as  the  case  is  presented,  the  assignee  never  reoeived  the 
notes,  and  never  made  demand  upon  either  member  of  the  firm 
of  Jurgens  &  Price  for  them.  Ben  Price  retained  them  in  his 
possession  until  1891,  when  they  jmssed  into  the  hands  of  these 
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plaintiffs  as  innocent  purchasers  for  a  valuable  consideration. 
Whether  Price's  conduct  in  failing  to  deliver  the  notes  to 
Atkinson,  assignee  of  the  firm  of  Jurgens  &  Price,  was  inten- 
tionally wrong,  is  a  close  question,  but,  as  its  determination, 
depended  upon  the  credibility  of  the  witnesses,  we  cannot  say 
that  bad  fiiith  characterized  his  conduct  The  apparent  acquis 
esoence  of  the  assignee  in  Price's  claim  to  the  notes  for  so  long 
a  time,  and  the  &ot  that  he  has  not  intervened  in  this  suit,  tend 
to  prove  that  the  assignee  neither  asserted  title  to  the  notes,  nor 
claimed  any  l^al  ownership  of  them.  These  facts  also  tend 
to  sustain  the  bona  fides  of  Price. 

Bnt,  appellant  argues,  Ben  Price  could  not  transfer  the  notes, 
because,  by  virtue  of  the  assignment  of  Jurgeus  &  Price  in 
1889,  the  firm  of  Jurgens  &  Price  was  dissolved.  To  support 
this  contention  appellant  cites  several  cases  which  hold  that  a 
general  assignment  by  a  firm  for  the  benefit  of  creditors  by 
itself  works  a  dissolution  of  the  coparrnership.  WUliston  v. 
Campf  9  Mont.  89,  did  not  positively  decide  the  point,  but, 
as  we  construe  the  opinion  of  Justice  De  Wolfe  in  that  case, 
the  court  lean  to  the  doctrine  that  an  assignment  by  a  firm  does 
not  necessarily  dissolve  the  copartnership,  but  is  only  prima 
facie  evidence  of  a  dissolution.  A  discussion  of  the  question 
is  unnecessary,  however,  in  this  case,  for  we  are  of  the  opinion 
that  whether  the  firm  was  entirely  dissolved  or  not  is  quite 
unimportant  in  view  of  the  positive  evidence  of  Jurgens,  who, 
on  the  witness-stand,  ratified  every  act  of  Price,  not  only  in 
indorsing  the  firm's  name,  but  also  in  transferring  the  notes 
and  applying  their  proceeds  in  payment  of  Price's  individual 
debts.  Under  such  a  state  of  facts  the  defendant  herein  can- 
not complain  of  the  transfer  of  the  notes  by  Price,  for  he  is 
amply  protected  against  any  possible  subsequent  claim  the  firm 
or  Jurgens  may  have  against  him.  {Qmey  v.  Wheehck,  33 
Me.  366;  lird  Nat  Bank  of  Mankato  v.  Pargons,  19  Minn. 
289;  Major  v.  Hawkes,  12  111.  297;  Bates  on  Partnership, 
§  698;  Graves  v.  Merry,  6  Cow.  701.) 

Defendant  finally  contends  that  the  notes  became  the  prop- 
erty of  the  assignee  by  virtue  of  the  assignment.  This  is  sub- 
stantially a  plea  that  plaintiff  are  not  the  real  parties  in 
interest,  but  that  the  notes  belong  to  and  are  the  property  of 
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the  asBigDee.  But  as  against  the  defendaDt,  the  maker,  the 
argument  is  not  tenable.  Tiie  holders  of  the  notes  are  pre- 
sumptively the  owners,  and  their  possession  is  presumptive 
evidence  of  their  title,  until  rebutted  by  the  defendant 
{WiiUfordy.  Burching,  1  Gill.  127;  Pomeroy's  Code  Reme- 
dies, §  128,  et  seq;  Palmer  v.  Nassau  Bank,  78  111.  380;  New 
Orleans  Banking  Co.  v.  Bailey,  18  La.  Ann.  676;  2  Randolph 
on  Commercial  Paper,  §  707;  Daniell  on  N^otiable  Instru- 
ments, §§  1191,  1192  b;  Story  on  Promissory  Notes,  §  381.) 
And  until  this  presumption  is  overcome  plaintiffs  are  bona 
Me  purchasers  for  value,  have  a  right  to  sue,  and  are  the  real 
parties  in  interest.  {Klein  v.  Bwkner,  30  La.  Ann.  680;  Bob- 
erisan  v.  Dunn,  87  N.  C.  191;  Hesser  v.  Dran,  41  Iowa,  468; 
Herriok  v.  Brarnside,  66  Md.  439;  McCann  v.  Lewis,  9  Gal. 
246.) 

We  adopt  the  constmction  placed  apon  section  4  of  onr  Code 
of  Civil  Procedure  by  the  court  of  appeals  of  New  York,  in 
Hay  V.  Hathom,  74  N.  Y.  486,  where  the  question  of  who  is 
the  real  ''party  in  interest,''  as  applied  to  promissory  notes,  is 
ably  discussed  by  Judge  Hand.  The  action  was  on  a  promis- 
sory note  made  by  Hathom  ei  oL,  {payable  to  the  order  of 
defendanti  and  by  him  indorsed  and  transferred  to  plaintiff. 
The  answer  denied  the  transfer  to  plaintiff,  or  that  he  was  the 
legal  owner  or  holder  thereof,  or  that  he  was  the  real  party  in 
interest.  The  court  review  die  earlier  New  York  oapoo^  and 
conclude  as  foUowss 

''  From  this  glance  at  the  cases  it  appears  that  it  is  ordi- 
narily no  defense  to  the  party  sued  upon  commercial  paper  to 
show  that  the  transfer  under  which  the  plaintiff  holds  it  is  with- 
out consideration,  or  subject  to  equities  between  him  and  his 
assignor,  or  colorable  and  merely  for  the  purpose  of  collection, 
or  to  secure  a  debt  contracted  by  an  agent  without  sufficient 
authority.  It  is  sufficient  to  make  the  plaintiff  the  real  party 
in  interest  if  he  have  the  legal  title,  either  by  written  transfer 
or  delivery,  whatever  may  be  the  equities  between  him  and 
his  assignor.  But,  to  be  entitled  to  sue,  he  must  now  have  the 
right  of  possession  and  ordinarily  be  the  legal  owner.  Such 
ownership  may  be  as  equitable  trustee;  it  may  have  been  so- 
quired  without  adequate  consideration,  but  must  be  sufficieot 
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to  protect  the  defendant  upon  a  recovery  against  him  from  a 
aubeeqaent  action  by  the  assignor.  As  we  understand  the 
scope  of  the  offer  in  the  present  case,  it  went  to  entirely  dis- 
prove any  ownership  or  interest  whatever,  or  even  right  to  pos- 
aesfiion  as  owner,  in  the  plaintiff.  It  should  therefore  have 
been  admitted.  It  may  be  true  that  the  plaintiff,  if  this  note 
had  been  delivered  to  him  with  the  intent  to  transfer  title, 
might  have  lawfully  overwritten  the  blank  indorsement  with 
a  transfer  to  himself;  it  is  also  true  that  the  production  of  the 
paper  by  him  was  prima  facie  evidence  that  it  had  been  deliv- 
ered to  him  by  the  payee  and  that  he  had  title  to  it,  but  the 
defendants'  offer  was  precisely  to  rebut  this  very  presumption, 
and,  for  aught  that  we  can  know,  the  evidence  under  it  would 
have  done  so." 

In  Lockwood  v.  Vndenooad,  23  N.  Y.  Sup.  Ct,  the  rule  laid 
down  in  Hays  v.  Haihory    mipra,  is  approved.    And  the  de- 
cided weight  of  authority  is  that  a  note  indorsed  merely  for 
collection  passes  such  title  as  enables  the  indorsee,  to  sue  in 
his  own  name,  as  the  real  party  in  interest.     (i2o6er(«  v.  Pat^ 
risk,  17  Or.  583;  Oummings  v.  CbAn,  12  Mo.  App.  585;  Rob- 
erts V.  Snow  (Neb.),  43  N.  W.  Rep.  241;   WiiUerwriU  v.  Torrent 
(Mich.),  47  N.  W.  Rep.  359;   WiUon  v.  Tokon,  79  Ga.  137 
Daniell  on  Negotiable  Instruments,  §  698  <2,  and  cases  cited 
Moore  v.  EaU,  48  Mich.  143;  OoUU  v.  CoU,  20  Iowa,  481 
li'eeman  v.  Falconer,  45  N.  Y.  Sup.  Ct.  383;  Maxwell  on  Code 
Pleading,  §  48.) 

Plaintiffs  having  bought  the  notes  after  maturity,  they  were, 
of  course,  transferred  without  prejudice  to  any  setoffs  or  other 
defenses  existing  at  the  time  of  or  before  notice  of  the  assign- 
ment. But  no  such  setoffs  or  defenses  are  claimed,  other  than 
that  the  plaintiffs  are  not  the  lawful  holders  of  the  notes,  with 
a  right  to  sue.  Accordingly,  it  is  of  no  importance  to  defend- 
ant who  owns  the  notes,  provided  he  is  not  liable  to  a  second 
suit  founded  on  the  same  claim.  As  was  said  in  Oage  v.  £en- 
dallf  15  Wend.  640:  '^  Why  should  the  defendant  give  him- 
self the  trouble  to  investigate  the  plaintiff's  title?  He  owes 
the  money  to  some  one."  {Woodbury  v.  Hinckley ^  3  Col.  App. 
SIO;  Rokrer  v.  Tuurrill,  4  Minn.  407;  Caldwdl  v.  Lawrence,  84 
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111.  161;  1  Panons  on  NoteB  and  Bi^ls,  §  262;  Bliaa  on  Cod« 
Pleadiug,  f  51.) 

It  wad  decided  in  FuUz  v.  Walters,  2  Mont  166,  that  prom- 
issorj  notes  are  to  be  regarded  themadoa  as  only  personal  chat- 
tels, ooUeotible  by  and  in  4he  name  of  the  holders  and  owners 
thereof  The  possession,  therefore,  of  the  notes  involved  in 
this  suit  being  in  plainti&,  who  became  pnrohasers  in  good 
fiuth,  subsequent  to  the  assignment  of  Jurgens  A  Pricey  by 
section  226,  division  6,  of  the  Compiled  Statutes,  any  assign- 
ment of  them  as  chattels,  to  be  valid  as  against  these  plaintiffi^ 
must  have  been  accompanied  by  the  immediate  delivery,  end 
by  an  actual  and  continued  change  of  possession.  The  fiuts 
being  that  the  notes  never  were  delivered  to  the  assignee,  but 
did  pass  to  the  plaintiffii  in  good  fieiith,  and  withoat  knowledge 
of  the  assignment,  plaintiflb  are  the  real  parties  in  interest 

Our  conclusions  are  that  defendant  owes  the  notes;  that  he 

is  thorooghly  protected  against  any  further  liability  npon  them; 

that  there  is  no  merit  in  his  defense,  and  that  he  must  be  held 

to  his  obligations.    The  judgment  is  a£Brmed^ 

Affirmed. 
Ds  Wrrr,  J.,  concurs. 


IS    U2 

"  «*      HERBERT,  Rbbpondekt,  v.  WINTERS  et  au.  Appel- 
lants. 

[Submitted  Marah  18, 1896.    Deoided  IDuroh  S6, 1896.] 

Suai— Delivery  and  aeceptanoe.—A,  nle  and  daHwrj  of  goodi  Ib  eompiel*  who* 
the  plaintiff  ooDsigned  them  by  bill  of  lading  to  the  defendanti,  who  veoeived 
them  firom  the  earrier,  npon  presentation  of  the  biU,  without  objeotton  at  the 
time,  and  anbiaqnently  admitted  an  indebtedneH  for  the  ooinisnm<mt»  manly 
disputing  the  amount  claimed. 

Appecdjrom  Second  Judicial  Didrictj  Silver  Bow  Omniy. 

AcnoN  for  goods  sold  and  delivered.     Judgment  was  ifu- 
dered  for  the  plaintiff  by  McHatton,  J.    Affirmed. 

Statement  of  the  case  hy  the  justice  delivering  the  opinion: 
Appeal  hy  defendants  from  an  order  denying  their  motion 
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for  new  triaL  The  action  was  for  one  hundred  and  eighty- 
eight  dollars  and  twenty  cents,  amount  due  for  one  car  of  pota- 
toes sold  and  delivered  to  defendants.  Defendants  denied  the 
sale  and  delivery,  and  the  value  of  the  potatoes.  There  was 
a  verdict  and  judgment  for  plaintiff.  Defendants'  motion  for 
new  trial  was  overruled. 

C.  P.  Oonnellyj  for  Appellant. 

Hunt,  J. — ^The  contention  of  the  defendants  is  that  the  evi- 
dence failed  to  show  that  there  was  an  order  given  by  the 
defendants,  or  their  agents,  to  the  plaintiffs,  for  the  potatoes  iu 
question,  or  that  there  was  an  absolute  sale,  but  that  the  evi- 
dence proves  that  the  potatoes  were  delivered  to  defendants  by 
plaintiff  in  the  usual  course  of  trade,  and  that  there  was  a  gen- 
end  understanding  between  plaintiff  and  defendants  that  the 
potatoes  were  to  be  disposed  of  by  the  defendants  on  commis- 
sion only,  and  to  the  best  advantage. 

It  appears  that  about  August,  1891,  plaintiff  sold  a  carload 
of  potatoes  to  defendants  at  one  dollar  and  fifteen  cents  per 
hundredweight,  less  the  freight,  on  the  order  of  D.  Hanley  & 
Co.,  Helena,  by  one  Altmeyer.  Plaintiff  shipped  the  potatoes 
and  advised  defendants  of  the  shipment,  transmitted  the  bill 
of  lading,  and  received  letters  from  defendants  acknowledging 
the  receipt  of  the  potatoes.  One  letter  objected  to  the  size  of 
the  potatoes,  and  asked  plaintiff  for  a  reduction  in  the  carload, 
but  stated  that  they  would  give  Mr.  Altmeyer  an  order  for 
another  carload  if  sales  would  justify  it,  and  that  defendants 
would  want  about  two  carloads  a  week.  Plaintiff  subsequently 
saw  one  of  the  defendants  in  Butte,  and  demanded  his  money. 
One,  or  both,  of  the  defendants  admitted  an  indebtedness,  but 
denied  that  the  amount  claimed  was  correct.  L.  C.  Bade,  one 
of  the  firm,  acting  for  Winters  &  Bade,  had  receipted  for  the 
potatoes  to  the  railway  company.  The  original  bill  of  lading 
was  presented  by  Mr.  Bade  in  order  to  secure  the  goods.  The 
bill  of  lading  was  from  Herbert  &  Troupe  as  consignors,  con- 
signed to  Winters  &  Bade,  Butte,  Montana. 

There  was  an  attempt  on  the  part  of  the  defendants  to  throw 
a  doubt  upon  the  genuineness  of  the  handwriting  of  the  letters 
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of  the  firm  to  plaintiff,  but  the  jury  and  the  distrioi  ooait  be- 
lieved the  plaintiff. 

We  are  satisfied  ourselves  that  the  evidence  was  amply  sof- 
fident  to  warrant  the  verdict  of  the  jury. 

The  law  applicable  to  the  case  is,  that  the  plaintiff,  having 
consigned  the  potatoes  by  the  bill  of  lading  to  the  defendants 
as  consigneeSi  and  having  transmitted  the  bill  to  the  defend- 
ants as  consignees,  and  the  defendants  having  received  and  ac- 
cepted  the  potatoes,  without  objection  until  some  time  later  on^ 
and  having  admitted  an  indebtedness  for  the  consignment,  there 
was  a  complete  sale  and  delivery,  and  the  defendants  are  re- 
sponsible to  the  plaintiff  for  the  price  of  the  potatoes.  {Fird 
Nat.  Bank  v.  McAndmoa,  5  Mont  326;  7  Mont  160;  Walsh 
V.  Blakdy^  6  Mont  194;  Willman  Mercantile  Cb.  v.  FuMay^  ante, 
p.  611;  Hutchinson  on  Carriers,  §  136;  G-aig  v.  Marx,  66  Tex* 
649.)    We  find  no  error  in  the  record. 

The  order  overruling  the  motion  for  a  new  trial  and  the 

judgment  are  affirmed. 

AfirmetL 
De  Wm,  J.|  concurs. 


COQUARD,  Rbspondent,  v.  WEINSTEIN,  Appellaot. 

[Babmitted  Mareh  18, 1895.    Decided  Harch  35. 1896.] 

AppsAif— BCU  of  exeepHont—SeUifmerd.—kii  objection  that  the  court  had  no  jnri*- 
diction  to  settle  a  bill  of  exoeptiona  ia  waired  by  a  party  who  ia  present  and 
parUcipatea  in  the  lettlement  withont  urging  the  objection.  {McKay  t.  Jfo»> 
teuM  Union  By,  Go,,  18  Mont  16;  WaUk  t.  Mueller,  U  Mont.  7^  cited.) 

Appeal  from  Third  JudiokU  Dietrietf  Deer  Lodge  Qmniy. 

On  motion  to  strike  the  bill  of  exceptions  from  the  record. 
Denied. 

MoOcmneB,  Cla^ifierg  &  Ounn^  for  the  motion. 

OoU  A  WkUehiU,  contra. 

DeWitTi  J. — The  respondent  moves  to  strike  from  the 
record  the  bill  of  ezceptioiis  tliereiu  coutained,  for  the  reason 
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that  the  judge  who  signed  and  settled  the  same  had  no  juri^ 
diction  so  to  do.  The  case  was  tried  June  21, 1893.  On  June 
23d  the  court  made  an  order  granting  thirty  days'  time  to  pre* 
l)are  and  file  a  bill  of  exceptions.  The  defendant,  the  appel* 
lanty  served  a  bill  of  exceptions  on  respondent's  counsel  on 
July  17,  1893.  They  filed  the  bill  of  exceptions  with  the 
clerk  for  the  judge  on  July  23,  1893.  On  the  same  day  the 
respondent's  counsel  filed  with  the  clerk  their  objections  and 
exceptions  to  the  bill  of  exceptions.  The  case  was  tried  by 
Judge  Woody  of  the  fourth  district,  sitting  for  Judge  Brantley 
in  the  third  district.  The  bill  of  excepiious  was  finally  settleil 
by  Judge  Woody  October  23^  1893.  The  terms  of  the  third  dis- 
triot  court  were  held  commencing  on  the  first  Mondays  of  June, 
September,  and  Novemtier.  This  case  was  tried  during  the 
June  term.  That  term  lasted  until  September  2d,  when  it  was 
adjourned  for  the  term. 

Counsel  for  respondent,  in  moving  to  strike  out  the  bill  of 
exceptions,  rely  upon  section  294  of  the  Code  of  Civil  Pro- 
cedure, which  is  as  follows:  ''All  bills  of  exceptions  shall  be 
reduced  to  form,  unless  noted  by  the  clerk,  and  signed  during 
the  term  in  which  the  same  is  tried,  except  in  cases  where  the 
counsel  consent,  or  the  judge,  by  an  entry  on  the  record,  directs 
that  it  may  be  prepared  in  vacation,  and  signed  nunopro  tunc. 
The  bill  of  exceptions  must  be  signed  by  the  judge  who  tried 
the  cause,  and,  if  he  has  inadvertently  omitted  to  sign  a  bill 
of  exceptions,  he  may,  on  motion,  be  permitted  to  do  so,  al- 
though his  term  of  office  has  expired,  or  said  office  has  other- 
wise become  vacant." 

It  was  the  proper  practice  for  the  respondent  to  note  his 
objections  to  the  settling  of  the  bill  of  exceptions,  and  have 
the  same  made  a  part  of  the  record.  (Sweeney  v.  OrecU  FaUa 
By.  Gb.,  11  Mont.  34;  Arnold  v.  Sinclair,  12  Mont.  261.) 

One  objection  was,  that  the  term  at  which  the  case  was  tried 
expired  and  adjourned  long  prior  to  the  service  of  said  pro- 
posed bill  of  exceptions  upon  respondent's  counsel.  The  record 
does  not  sustain  this  objection,  for,  as  observed  above,  the  bill 
of  exceptions  was  served  on  the  17th  of  July,  and  filed  on  the 
23d,  and  the  term  did  not  finally  adjourn  until  September  2d. 

Another  objection  was,  that  no  order  was  made  by  the  court 
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extending  the  time  for  preparing  and  settling  the  bill  of  exoep- 
tionsy  and  that  the  court  had  not,  on  July  23d^  the  authority 
to  settle  or  sign  it.  The  court  extended  the  time  for  prepar- 
ing  the  bill  of  exceptions  for  thirty  days,  but^  as  it  happened| 
the  term  lasted  for  longer  than  thirty  days,  and  the  biU  of 
exceptions  was  prepared,  not  only  during  the  thirty  days'  ex- 
tension, but  during  the  term  of  the  court 

The  respondent's  objection,  which  he  filed  to  the  bill  of 
exceptions,  was,  that  the  court  had  not  then  (that  is^  on  July 
23d)  power  to  settle  the  bill.  This  objection,  as  so  made  and 
filed,  we  have  above  seen  could  not  be  sustained.  The  judge 
did  not  settle  the  bill  upon  that  day,  and  not  until  the  23d  d 
October.  When  the  court  did  settle  the  bill  the  attomejrs 
for  the  respective  parties,  the  plaintiff  and  defendant^  appeared 
and  argued  the  question  of  the  settlement  of  the  bill.  The 
respondent  did  not  object  that  the  judge  had  not  then  (that  i% 
October  23d)  power  to  settle  the  bill,  but  was  present  by  his 
counsel  and  participated  in  the  settlement.  Therefore,  if  there 
were  valid  reasons  for  objecting  to  the  settlement  of  the  bill 
of  exceptions  on  October  23d,  we  think  they  were  waived. 
(Mackay  v.  Montana  Union  Ry.  Q>.,  13  Mont  15;  Walsh  v. 
Mueller,  14  Mont  76.) 

It  is  therefore  ordered  that  the  motion  to  strike  out  the  bill 

of  exceptions  be  denied. 

Motion  de/uedL 
Hunt,  J.,  concurs. 


WSBR 

imSi  STATE,  Appellant,  v.  DAKIN,  Respondent. 


(Sabmitted  Mareh  25, 1895.    Decided  April  1, 1885.] 

Appbal— JbUurtf  ioJUelifufi,'-On  an  vjpjpuX  hj  the  ttsle,  where  no  fariefli  anfilad 
or  or»l  u-(,nimento  made,  nor  the  attention  of  the  ooort  directed  to  any  smr 
in  the  record,  the  tnpreme  ooort  will  conelnde  that  the  appellant,  hj  MOag  to 
present  and  proeecnte  iti  appeal,  intanda  to  abandon  the  caaoi  and  the  jsd^ 
ment  will  be  affirmed. 

Appeal  from  lifth  Judicial  Distriolj  Madigon  CbtifiiSy. 

Information  for  larceny  as  bailee.  The  state's  demurrer 
to  defendant's  plea  of  former  acquittal  was  overruled  hj 
Bhowers,  J.     Affirmed. 


16  Mont.]  Statk  v.  Dakin.  657 

S.  J.  HaakeU^  aJttomey  general,  Ella  L.  Knowles,  and  TF. 
^.  Clark,  for  the  state^  Appellant. 

Pehbebton,  C.  J. — The  defendant  was  tried  in  the  district 
court  in  Madison  coanty,  under  an  information  charging  him 
with  the  crime  of  grand  larceny^  and  acquitted.  At  the  trial 
it  appears  the  evidence  tended  to  show  that  the  defendant  was 
guilty  of  grand  larceny  as  a  bailee,  if  guilty  at  alL  After  the 
acquittal  of  defendant  the  county  attorney  filed  an  information 
against  him  charging  him  with  the  crime  of  grand  larceny  as 
a  bailee.  He  was  tried  for  the  alleged  stealing  of  money 
belonging  to  one  Sarah  McGhiry.  He  is  charged  with  stealing 
the  same  money,  as  bailee,  in  the  second  information.  Upon 
the  filing  of  the  second  information  the  defendant  pleaded  not 
guilty,  and  also^  filed  his  special  plea  of  former  acquittal  in  bar. 
The  state  demurred  to  the  plea  of  former  acquittal.  The 
demurrer  was  overruled,  and  the  court  ordered  the  defendant 
discharged.    From  this  action  of  the  court  the  state  appeals. 

In  this  case  no  brief  has  been  filed  by  either  party;  no  oral 
argument  has  been  made;  our  attention  has  not  been  directed 
to  any  error  of  the  court  below,  or  any  authority  cited,  for 
any  purpose,  by  counsel. 

In  Territory  of  Montana  v.  Mooney,  8  Mont.  151,  the  court 
says:  ^'The  court  has  not  had  the  benefit  of  brief  or  oral  argu- 
ment from  either  side;  and  we  here  desire  to  express  our  dis- 
approval of  the  practice  of  appealing  crimiual  cases  to  this 
court,  and  then  neglecting  to  comply  with  the  rule  which 
requires  a  statement  of  points  and  authorities  relied  on  for 
appellant.  Much  labor  and  time  will  be  saved  to  the  court  by 
observing  this  rule.'' 

In  Terriiory  of  Montana  v.  Stanton,  8  Mont  157,  the  court 
says:  '^  The  appeal  is  taken  by  the  appellant  from  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial.  There 
is  no  brief  filed  on  either  side.  I  have  carefully  examined  the 
record  in  the  case,  and  find  no  error;  and  I  do  not  wish  to 
establish  a  precedent  for  the  future  guidance  of  this  court,  or 
one  to  be  overruled  in  the  future,  where  the  attention  of  the 
court  is  not  called  to  any  error,  or  to  any  authority.     For  this 
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reafon  the  judgment  and  older  appealed  from  will  be  affirmed 
without  further  reasons.''* 

In  Terriiory  of  Montana  ▼.  Bobeii8f  9  Mont  12^  the  ooart 
says:  ''The  appellant  was  oonvicted  of  the  crime  of  murder  in 
the  first  degree,  and  this  appeal  has  been  taken  from  the  judg- 
ment of  the  court  below  and  the  order  overruling  the  motion 
for  new  trial.  No  briefs  have  been  filed,  and  no  ai^uments 
have  been  made,  in  this  action,  and  we  would  be  justified  by 
many  precedents  in  affirming  the  judgment  without  any  exam- 
ination of  the  transcript  This  court  has  expressed  its  dis- 
approval of  similar  conduct  upon  the  part  of  counsel  for 
appellants;  and,  while  we  do  not  desire  to  act  as  censors,  we 
hope  that  this  is  the  last  time  that  we  shall  be  called  upon  to 
comment  on  the  omission  of  attorneys  to  perform  their  impor- 
tant duties.  The  gravity  of  the  offense  demands  a  carefhl 
investigation,  although  we  are  embarrassed  by  our  ignorance 
of  the  real  grounds  for  taking  this  appeal.'' 

In  the  case  at  bar  there  is  no  grave  question  of  human  lift 
or  liberty  involved,  as  in  Terriiory  of  Montana  v.  JSo&etfs, 
supra^  to  demand  of  this  court  an  investigation  of  the  impor- 
tant legal  question  presented  by  the  record.  Under  the  mrcnm- 
stances  we  do  not  feel  that  it  is  our  duty  to  do  so.  We  feel 
justified  in  concluding  that  the  appellant,  by  failing  to  present 
and  prosecute  its  appeal  in  accordance  with  the  rules  of  practice 
of  this  court,  intends  to  abandon  the  ease,  and  for  this  reason 
alone  the  order  and  judgment  appealed  from  will  be  affirmed^ 

AfitmecL 
De  Wrrr  and  Hunt,  JJ.,  concur. 
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MIDDLE  CREEK  DITCH  COMPANY,  Appellaht,  v. 

HENRT  ET  AL.,  Respondents. 

[Bnbmitted  March  8. 1895.    Decided  April  1, 1895.] 

Watbb  Riouib  Oofweyanee  of  tmifrucl  of  tMf^.— The  nrafract  of  the  wilen  of 
a  stream  for  irrigation,  acquired  by  an  approprlator  nnder  chapter  74,  diTl> 
■ion  6,  of  the  Compiled  Statutee,  is  in  the  natore  of  real  estate,  and  will  pass 
by  an  instrument  of  oon^eyance  contsining  apt  tsrms,  bat  the  grantor  esft 
eonvey  only  the  use  which  he  owns,  and  sach  use  is  not  enlarged  or  extended 
by  a  convqrance  thereof.  (Woolman  t.  Garringer,  1  Mont  585;  Cotmnbia 
Min,  Co,  T.  SoUer,  1  Mont.  296;  Creek  y.  Bogeman  Water  Workt  Oo^  onlCr 
p.  121,  cited.) 
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SAMM^Same —  Valtdity  of  instrument  of  eonveyanee. — Acontnust  tmuftrring 
righto  to  the  use  of  water  for  irrigation  acquired  by  appropriation  under 
chapter  7i,  diyiBion  5,  of  the  Oompiled  Statutes,  although  not  aokoowledged 
or  recorded,  is  valid  and  binding  as  between  the  parties  thereto,  and  is  eflisotual 
to  oouTey  the  usufkuct  of  the  water  as  then  owned  by  the  grantor  in  such  con- 
tract {Thylor  y,  Eolter,  1  Mont.  688;  Belk  t.  Meagher,  8  Mont.  76;  McAdow 
T.  Black,  4  Mont  i86,  cited;  Barldey  ▼.  TieUke,  %  Mont  69.  reviewed.) 

f^iMB^Samie—Purehaeer  in  good  faiih,—An.  appropriator  of  the  use  of  the  water 
of  a  stream,  subsequent  to  the  conveyance  of  the  same  use  by  a  previous 
owner,  is  not  a  "purchaser"  within  the  meaning  of  the  statute  (Gomp.  State., 
div.  6.  $  960).  which  provides  that  an  unrecorded  conveyance  of  real  estate 
"shall  be  deemed  void  as  sgainst  any  subsequent  purchaser  in  good  fsith  and 
for  a  valuable  consideration  of  the  same  real  estate,  or  any  portion  thereof, 
where  his  own  conveyance  shall  be  first  duly  recorded." 

^MMK^Ahandonment  of  use  of  water  by  appropriator.'-  Abandonment  is  a  matter 
of  intention,  and  there  is  no  such  thing  as  an  abandonment  to  particular  per- 
sons, or  for  a  consideration.  A  conveyance  by  an  instrument  in  writing  suf- 
ficient for  the  purpose  of  the  usufhiot  of  water  for  a  valuable  consideration 
is  dearly  not  an  abandonment  (AJtohison  v.  Peterson,  1  Mont  461;  Mo- 
Cantley  ▼.  MoKeig,  8  Mont.  889;  JSAoker  v.  Jones,  8  Mont  226.  dted.) 

Sjua—Validily  ofgrant.—In  the  case  at  bar  the  appropriators  of  the  use  of  water 
f^om  the  lower  part  of  a  stream  entered  into  and  executed  a  certain  contract 
in  writing,  whereby  they  did  **  give  and  grant "  to  an  sssociation  of  upper  appro- 
priators on  the  stream  the  usufruct  of  waters,  as  appropriated  and  owned  by 
the  grantors  at  the  time  of  the  grant,  in  consideration  of  the  promise  of  said 
association  to  fhmish  the  use  of  a  quantity  of  water  to  this  stream,  equal  to 
that  granted  by  the  lower  proprietors,  by  means  of  a  supply  ditch  from  another 
stream.  The  consideration  was  delivered,  in  that  the  supply  ditch  was  com- 
pleted  as  agreed.  The  contract  was  neither  acknowledged  nor  recorded.  Held, 
a  valid  conveyance  of  the  usufruct  of  the  water. 

flam— JEbvneotts  extrusion  of  evidence.— Tbe  action  was  brought  by  the  Middle 
Greek  Ditch  Company,  successors  to  the  Upper  Middle  Greek  Ditch  Gompany, 
for  the  purpose  of  determining  the  righto  of  itself  and  of  the  defendante  in  and 
to  the  use  of  the  waters  of  said  stream,  and  on  the  trial  the  court  granted  the 
motion  of  the  defendante  to  strike  out  all  evidence  introduced  by  the  plaintiff 
tending  to  prove  any  of  the  water  righte  of  the  lower  appropriators  who  joined 
in  the  conveyance  of  those  righte  to  the  Upper  Middle  Greek  Ditch  Company. 
Held,  That  the  exclusion  of  such  evidence  was  error. 

Amaif— JSemafid  of  oaufe  for  further  proeeedmgs.—'^not  occurring  on  the  trial 
upon  the  question  of  the  admissibility  of  evidence  necessitetes  a  new  trial. 
{Wodbnan  ▼.  GarHnger,  2  Mont  406;  OoUier  v.  l^tvn,  2  Mont  667;  BarUey^ 
T.  TMeke,  2  Mont  486,  dted.) 

Appeal  from  NhUh  Judicial  Distridj  ChxUatin  Oou/nty. 

Action  to  determine  water  rights.    Plaintiff's  motion  for  a 
new  trial  was  denied  by  Abhstrong,  J.    Reversed. 

Statement  of  the  case  by  the  jnstioe  delivering  the  opinion: 

This  action  was  brought  by  the  plaintiff  for  the  parpose  of 

iSnally  settling  and  determining  the  rights  of  itself  and  the 
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twenty-two  defendants  in  and  to  the  use  of  the  water  of  Middle 
oreek  in  Gallatin  county.    (Comp.  Stats.,  div.  6,  §  1260.) 

The  case  was  tried,  and  findings  were  made,  upon  which 
judgment  was  entered,  determining  the  rights,  and  the  priori- 
ties  of  rights,  of  the  several  parties  in  and  to  the  use  of  said 
waters. 

The  plaintiff  moved  for  a  new  trial,  which  motion  was 
denied.    It  now  appeals. 

The  question  upon  the  appeal  is  the  alleged  error  of  the 
court  in  striking  out  certain  evidence  introduced  by  the  plain- 
tiC 

To  make  clear  the  position  of  the  court  in  making  this  ral- 
ing,  and  also  the  contention  of  counsel  in  his  argument  that 
that  ruling  was  error,  a  somewhat  detailed  statement  is  le- 
quired« 

Prior  to  the  year  1871  a  considerable  number  of  persons 
settled  upon  lands  adjoining  and  in  the  neighborhood  of  Mid- 
dle creek.  They  acquired  lands.  The  lands  required  water 
for  irrigation.  These  farmers  appropriated  and  used  various 
quantities  of  the  water  of  the  creek  for  beneficial  purposeSi 
(Gen.  Laws,  div.  6,  a  74.)  Their  appropriations  were  fi*om 
one  hundred  to  two  hundred  inches  each.  They  are  the  per- 
sons who  were  known  upon  the  trial  as  the  lower  Middle  creek 
appropriators.  We  insert  upon  the  opposite  page  a  rough  disp 
gram  of  the  situation,  which  we  take  from  the  respondent's 
brief.  The  flow  of  the  creek  is  from  south  to  north.  In  1870 
other  farmers  settled  upon  lands  further  up  the  creek,  in  the 
neighborhood  marked  upon  the  map  ''Appellant's  Ditches." 
Appellant's  ditches  are  those  numbered  7  to  10  on  the  map. 
The  respondents'  ditches  are  those  numbered  from  1  to  6.  The 
ditches  of  the  lower  appropriators  appear  as  indicated  on  the 
lower  or  north  portion  of  the  map.  The  West  Gkillatin  river 
lies  to  the  west  of  Middle  creek,  as  shown  upon  the  map.  The 
broad  line  running  from  the  West  Gallatin  river  to  Middle 
creek  is  a  ditch  cut  from  the  river  to  the  creek  for  the  purposes 
as  hereinafter  appear  in  thi9  statement. 

In  1870  a  conflict  arose  between  the  lower  Middle  creek  ap- 
propriators and  the  upper  appropriators  as  to  the  use  of  the 
waters  of  the  oreek.    The  upper  appropriators  had  then  oigas- ' 
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iied  themaelves  into  an  asBociation  called  the  Upper  Middle 
Creek  Ditch  Company.  In  1871  certain  of  the  lower  appro- 
priaton  entered  into  and  executed  a  certain  contract  in  writing 
with  the  Upper  Middle  Creek  Ditch  Company,  composed  of 
the  eettlera  on  the  upper  creek,  the  snbetance  of  which  agree- 
ment was  as  follows:  The  contract  recites  that  certain  persoDs 
occupying  farms  in  the  neighborhood  of  the  upper  part  of  the 
creek,  being  desirous  to  use  the  waters  for  irrigating  and  other 
purpoeeSy  and  haying  formed  themselves  into  an  association 
called  the  Upper  Middle  Creek  Ditch  Company,  and  consist- 
ing of  certain  persons,  whose  names  are  set  forth;  and  whereas, 
the  signers  of  the  agreement,  who  were  the  lower  appropria- 
tors,  had,  by  prior  settlement  and  actual  appropriation,  ac- 
quired a  prior  right  to  the  waters  of  the  credc  to  the  extent 
of  their  several  ditches,  which  were  carrying  water  firom  the 
creek;  and  whereas,  the  ditch  company  proposed  to  build  a 
supply  ditch  from  the  West  Gallatin  river  to  Middle  creek  for 
the  purpose  of  throwing  into  Middle  creek  a  quantity  of  water 
equal  to  or  greater  than  the  quantity  which  the  members  of 
said  company  wished  to  take  out  of  Middle  creek  above  for 
irrigating;  and  whereas,  they  (the  upper  people)  intended  to 
construct  said  ditch  as  soon  as  practicable,  and  keep  it  in  re- 
pair: therefore,  the  signers  of  this  instrument,  the  lower  a^ro- 
priators,  in  consideration  of  their  neighborly  goodwill  to  the 
members  of  the  ditch  company,  and  in  consideratioD  of  the 
promise  of  the  ditch  company  people  to  build  the  supply  ditch 
and  keep  it  in  repair,  and  bring  into  Middle  creek  a  quantitj 
of  water,  as  above  described,  the  said  lower  approj>riators^ 
(quoting  now  the  language  of  the  contract),  ''do  hereby  give 
and  grant  unto  the  said  members  of  the  said  ditch  company, 
and  to  their  heirs  and  assigns,  our  rights,  respectively,  to  the 
use  of  the  water  naturally  flowing  in  Middle  creek  to  the 
extent  and  capacity  of  said  supply  ditch  of  said  company,  and 
the  waters  actually  supplied  by  it  into  Middle  creek.''  The 
contract  provided  that  the  ditch  company  people  should  not 
acquire  any  rights  in  the  use  of  said  water  until  the  supply 
ditch  was  built  and  supplying  water.  The  contract  further 
provided  that  the  rights  therein  granted  should  be  suspended 
if  the  quantity  of  water  furnished  should  be  less  than  the 
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aggregate  of  the  quantities  of  water  then  taken  out  of  Middle 
creek  bj  the  ditches  of  the  members  of  said  company,  until 
said  fiiilure  should  be  remedied  by  the  ditch  company*  There 
were  other  provisions  of  the  contract  which  it  is  not  necessary 
here  to  recite.  This  contract  was  signed  by  all  the  lower 
appropriatorSy  except  by  perhaps  three  or  four. 

This  contract  was  not  acknowledged,  nor  was  it  ever 
recorded  in  the  records  of  Ghillatin  county. 

By  several  reorganizations  this  original  association,  called 
the  TTpper  Ifiddle  Creek  Ditch  Company,  became  the  present 
plaintiff,  the  Middle  Creek  Ditch  Company. 

In  pursuance  to  this  contract  the  ditch  company  built  the 
irapply  ditch  from  the  West  Ghillatin  river,  and  finished  it 
in  June,  1872.  They  turned  in  sufficient  water  to  supply  the 
lower  appropriators,  and  have  continued  to  do  so.  There- 
upon, the  upper  appropriators,  the  persons  associated  in  the 
ditch  company,  used  the  naturally  flowing  waters  of  said  Mid- 
dle creek,  taking  the  same  out  in  various  ditches,  above  the 
point  where  the  sup))ly  ditch  emptied  the  West  Gallatin  water 
into  the  channel  of  Middle  creek. 

Tlie  respondents,  at  various  times,  have  taken  out  and 
appropriated,  or  attempted  so,  to  do,  certain  of  the  waters  of 
Middle  creek,  from  the  ditches  as  marked  on  the  map  from  1 
to  6. 

Therefore,  in  consideration  of  the  construction  of  this  supply 
ditch  by  the  upper  appropriators,  they  were  allowed  to  use 
from  the  upper  portion  of  Middle  creek  a  quantity  of  water 
equal  to  the  quantity  which  they  threw  into  the  channel  of  the 
creek  by  the  supply  ditch  from  the  West  (Gallatin  river. 

All  persons  concerned  in  this  case  had,  as  far  as  the  pur- 
poses of  this  decision  are  concerned,  lands  for  which  the  water 
which  they  appropriated  was  required. 

The  above-recited  facts  were  proved  upon  the  trial  of  the 
case.  The  contract  of  1871  was  introduced  in  evidence.  Proof 
was  made  of  the  appropriation  and  use  of  the  waters  of  Mid- 
dle creek  by  the  lower  appropriators  in  various  years  from 
1864  up  to  1871,  the  date  of  the  making  of  the  contract  of 
that  year.  Thereupon  the  defendants  made  a  motion  to  the 
court,  in  the  following  language: 
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''Come  now  the  defendantSy  John  J.  Henry,  Edwin  Hodg^ 
man,  William  Weloh,  and  James  White,  and,  for  themselveB 
and  their  oodefendants,  move  the  oonrt  (o  strike  oat  and  dis- 
regard any  and  all  evidence  introduced  by  the  plaintiff  tend- 
ing to  prove  or  establish  any  of  the  water  rights  of  C.  H. 
Waterman,  John  M.  Robinson,  and  the  other  appropriaton 
on  the  lower  Middle  creek,  who  entered  into  and  signed  the 
contract  marked  'Exhibit  1,'  introduced  by  plaintiff,  and 
dated  in  1871,  for  the  following  reasons: 

''  1.  Because  it  appears  from  the  evidence  in  this  cause  that 
the  appropriators  and  parties  signing  said  contract  surrendered 
and  abandoned  any  and  all  right  which  they  ever  had  to  the 
waters  of  Middle  creek,  and  that  the  plaintiff  acquired  no 
right  to  the  waters  of  said  creek  by  any  pretended  purchaee 
from  said  appropriators. 

**  2.  Because  the  only  rights  which  the  plaintiff  can  main- 
tain, if  it  can  maintain  any,  are  the  water  rights  which  the 
plaintiff  has  obtained  from  the  appropriators  of  upper  Middle 
creek,  if  it  has  obtained  any  of  such  rights.'' 

The  court  sustained  this  motion,  and  struck  out  and  disre- 
garded all  of  the  testimony  introduced  by  the  plaintiff  tending 
to  prove  or  establish  any  of  t^e  water  rights  of  said  lower 
Middle  creek  appropriators  who  entered  into  and  signed  the 
contract  of  1871,  and  excluded  all  of  said  testimony,  and  de- 
clined to  entertain  or  consider  the  same,  upon  the  grounds  and 
for  the  reasons  set  forth  in  said  motion.  This  ruling  of  the 
court  was  excepted  to,  and  the  error  in  that  respect  is  now  the 
subjeot  of  appellant's  complaint  in  this  court. 

The  court,  in  its  findings  and  judgment,  determined  how 
many  inches  of  water  each  of  the  persons  concerned  in  the  law- 
suit was  entitled  to,  and  also  fixed  the  date  from  which  each 
of  said  persons  should  date  his  priority.  The  result  of  the 
ruling  of  the  court  in  the  matter  complained  of  by  apiiellant, 
and  set  out  in  full  above,  was,  that  it  fixed  the  priorities  of 
the  parties  otherwise  than  they  would  have  been  determined 
had  the  ruling  been  otherwise.  Tbe  upper  Middle  creek 
appropriators  claimed  their  dates  of  appropriation  to  go  back 
to  the  appropriations  of  the  lower  appropriators  in  the  years 
from  1864  to  1871.     They  claimed  that  the  contract  of  1871 
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was  a  oonveyanoe  to  them  of  the  right  to  use  the  waters  of 
Middle  creek  then  vested  in  said  lower  appropriators.  If, 
under  the  contract  of  1871,  these  upper  appropriators  could 
trace  their  title  to  the  use  of*  the  waters,  through  the  contract 
of  1871,  back  to  the  earlier  appropriations  in  the  ^SWb,  they 
would  thus  fix  their  dates  of  appropriation  earlier  than  those 
of  some  of  the  respondents,  and  would  thus  obtain  priorities 
in  the  right  to  the  use  of  the  water,  which  were,  of  course,  of 
great  value.  But  when  the  court  struck  out  the  evidence  of 
these  earlier  appropriations,  the  upper  appropriators,  the  ap* 
pellants,  were  obliged  to  rely  upon  their  acts  of  appropriation 
performed  subsequent  to  the  contract  of  1871;  and,  being  com- 
pelled to  place  their  rights  upon  such  acts,  some  of  the  respond- 
ents were  enabled  to  obtain  priorities  which  they  would  not 
have  secured  had  appellant  been  able  to  date  back  to  the  ap- 
propriations in  the  '60's.  The  ruling,  therefore,  was  one  of 
vital  importance  to  both  parties.  The  court  held  that  the 
contract  of  1871  did  not  convey  title  in  and  to  the  use  of 
the  waters  of  Middle  creek  from  the  lower  appropriators  to  the 
upper  appropriators,  except  as  between  themselves,  and  was 
invalid  as  conveying  title  as  against  respondents  when  they 
appropriated  the  waters  without  knowledge  of  this  contract 
by  reason  of  its  not  being  recorded.  The  court  also  held  thal» 
this  contract,  not  conveying  title  to  the  use  of  the  waters, 
operated  as  an  abandonment  of  the  use  of  those  waters  by  the 
lower  appropriators,  and  that  the  upper  appropriators  and  the 
respondents  came  in  according  to  their  priorities  obtained  by 
virtue  of  the  acts  performed  after  1871. 

The  question  for  consideration  in  the  opinion  below  is,- 
whether  this  contract  of  1871  was  an  abandonment,  and 
whether  the  contract,  not  being  acknowledged  and  recorded, 
the  subsequent  appropriators,  among  the  respondents,  were  in 
the  position  of  innocent  purchasers,  taking  without  notice  of 
any  conveyance  from  the  lower  appropriators  to  the  upper  ones. 

Luce  &  Luoey  and  Toole  &  Wallaoe^  for  Appellant. 

I.  The  court  erred  in  striking  out  and  disregarding  the 
evidence  introduced  by  the  plaintiff  establishing  the  original 
appropriations  of  the  defendants. 
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n.    The  ooart  emi  in  holding  that  the  oontnuDt  or  grant 
of  1871  conveyed  nothing,  hot  that  it  wbb  evidence  of  abandon* 
ment.    The  grant  itself  expreeaeB  the  consideration,  and  is 
made  in  words  of  the  present  tense  importing  a  grant  in  prw^ 
MI&    {SehtUenberg  v.  Harriman,  21  WaU.  44.)    The  gist  of 
an  abandonment  is  the  intention  to  give  up  some  thing  without 
any  intention  of  conveying  it  to  another,  or  of  ever  redainung 
it    (AiMson  v.  PderMon,  1  Mont  561;  BteocM  v.  MantfiM^ 
11  Oal«  366;  Bichaardmm  v.  McNuUy,  24  GaL  344;  JfcZmm  v. 
Benton,  43  Cal.  476;  Morenhaul  v.  WiUan,  62  GaL  267.)    It 
indades  both  the  intention  to  abandon  and  the  external  act  by 
which  the  intention  is  carried  into  efifect  {Jud$an  v.  MaUog, 
40  Gal.  309;  Beqadie  v.  Oayidd,  4  Gal  279;  ^81^  John  v.  Ridd, 
26  Gal.  264;  BeU  v.  Mining  Co.,  36  Gal.  215;  Smith  v.  CuJir 
ing,  41  Cal.  97;  Porter  v.  Chapman,  65  Cal.  365;  Roanoke  etc, 
Gb.  V.  Kaneae  OUy  ete.  Co.,  108  Mo.  50;  Dill  v.  Board,  47 
N.  J.  Eq.  421;  JfcOie  v.  Water  Cb.,  6  Wash.  156;  3  Wash- 
bam  on  Real  Property,  3d  ed.,  66;  Waring  v.  Qrow,  11  Gal. 
367;  Matted  v.  Unok  Sam  Jfin.  Cb.,  1  Nev.  168;  WeiU  v.  iftfi- 
ing  Co.,  11  Nev.  212;  McDonald  v.  Bear  Bioer  etc  Co.,  13  Cal. 
237;  Dodge  v.  Marden,  7  Or.  456;  Moon  v.  BMns,  36  GaL 
333;  Wiggim  v.  McLeary,  49  N.  Y.  347;  Davie  v.  Perl^,  30 
Cal.  630);  and  the  law  will  not  presume  abandoDment  from 
lapse  of  time.    {Partridge  v.  McKinney,  10  Gal.  181;  OrandaO 
V.    Woode,  18  Cal.  144;  Tiedeman  on  Seal  Property,  606; 
Wittiams  v.  Nelson,  24  Pick.  141;  Breuthingen  v.  Hidohineon, 
1  Watts,  46;  Bird  v.  Lubroe,  9  Cal.  1.)    It  most  be  made  to 
appear  affirmatively  by  the  party  relying  on  it  to  defeat  a 
recovery.    (See  Jfoon  v.  RoUiM,  supra,,)    Water  rights  are  in 
the  nature  of  real  property  (Comp.   Stats.  §§  202,  269;  3 
Kent's  Commentaries,  439;  2  Washbnm  on  Beal  Property, 
3d  ed.,  319;   Quigley  v.  Birdseye,  11  Mont.  445;  Baeeg  v. 
Gallagher,  20  Wall.  685;  Cape  v.  Crafts,  53  Cal.  135;   Ware 
V.  Walker,  70  Cal.  591;  Hindman  v.  Rizor,  21  Or.  112;  Gaf- 
die  V.  Parish,  1  Wash.  587;  lucker  v.  Jones,  8  Mont  232; 
Barkdey  v.  TieUke,  2  Mont  64;  Simmons  v.  Winters,  21  Or. 
35;  Swetland  v.  Olson,  11    Mont  27);  and   real  estate  once 
vested  cannot  be  abandoned.     It  is  only  possessory  titles,  incho* 
ate  rights  or  rights  to  acquire  title,  easements,  servitudes,  home- 
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stead  ezemptioDs^  and  the  like,  that  can  be  abandoned.  (JStrd 
V.  LUbro$y  wpra;  FerrU  v.  Coover,  10  Oal.  680;  Oalokauf  y. 
Reed,  22  CaL  469;  Dyecm  v.  Bradehaw,  23  OaL  628;  Tiede- 
man  on  £eal  Property,  §  739;  Dutch  Mai  Ok  y.  Mooney,  12 
Gal*  638;  Davie  y.  Perky ,  ewpra;  Davenport  y.  2\frptny  43  Gal. 
607;  amylee  y.  Haetinge,  22  N.  Y.  217;  WiggiM  y.  MoLeary, 
eupra;  School  Dietrict  y.  Beneon,  31  Me.  381;  Judecn  y.  Mai- 
toy,  eupra;  Eiohardeon  y.  McNuUy,  eupra.)  Sach  rights  as 
thoee  in  suit  mast  be  dearly  held  to  be  incorporeal  heredita- 
ments (Donnell  y.  BumpJireye,  1  Mont.  626),  and  may  be 
lost  by  abandonment  (Comp*  Stats.,  §  1261),  bnt  the  law  does 
not  fiiyor  abandonment,  eyen  of  snch  rights.  {Waring  y. 
OvWf  eupra;  McDonald  y.  Bear  Biver  eUk  Cb.,  eupra;  Dunn 
y.  Torzer,  10  CaL  167.) 

IIL  The  instrument  of  1871  was,  and  is,  good  as  a  direct 
and  present  grant  (Comp,  Stats.,  §  270;  20  Am.  &  Eng.  Enoy. 
of  Law,  668),  and  should  be  made  operatiye  in  some  way,  if 
possible,  and  the  oonstrnction  should  be  liberal  to  enforce  the 
original  design.  {Foxcroft  y.  Mallettj  4  How.  333;  Bember  y. 
Fromberger,  4  Dall.  436;  Oanai  Co.  y.  HUl,  16  Wall.  94.)  If 
not  good  as  a  deed  of  conyeyance,  it  is  good  as  a  contract  of 
sale,  and,  being  a  present  sale,  created  an  equitable  estate  in 
the  yendee.  {Lyon  y.  PoUoh^  99  U.  S.  668;  McNeal  y.  Shirley ^ 
33  CaL  207;  Bradley  y.  WaehingUm  etc.  Co.,  13  Pet.  89;  Mau- 
ran  y.  Bulhse,  16  Pet.  628).  The  law  presumes  in  favor  of  the 
validity  of  contracts.  {Shaver  y.  Bear  River  etc.  Co.,  10  Cal» 
400;  Water  Co.  y.  Fluming  Co.,  22  Cal.  621;  2  Parsons  on 
Contracts,  6th  ed.,  603.)  The  conyeyance  was  good  and  valid 
as  between  the  parties,  and,  at  least,  conveyed  an  equitable  title 
to  all  the  rights  therein  referred  to.  It  was  good  as  such  at 
common  law,  which  existed  here  in  1871.  (Comp.  Stats., 
§  201;  Ortman  y.  Dixtm,  13  CaL  36;  Oioen  v.  Frink,  24  CaL 
171;  Riche  y.  Reed,  19  CaL  553;  Lander  %  v.  Bolton,  26  Cal. 
405;  Mumgerv.  Boldridge,  41  Kan.  236;  Mieeouri  Pac.  Ry.  Co. 
y.  Houeeman,  41  Kan.  300,  304;  Keeling  v.  Hoyt,  31  Neb. 
463;  Hutchinson  v.  Hutchinson,  16  Col.  349;  Siccard  v.  Davis, 
6  Pet.  124;  Maginac  v.  Thompsm,  7  Pet.  348.)  The  acknowl- 
edgment to  a  deed  is  no  i)art  of  the  deed,  and,  as  between  the 
parties,  it  is  good  without  acknowledgment  {Tayhr  v.  Holiei*, 
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1  Mont.  688;  JfoNeal  y.  Shirley^  supra;  Bdk  v.  Meagher,  3 
Mont  74;  MoAdoiw  v.  Block,  4  Mont  475);  nor  is  a  seal  es- 
ential  {Omdodk  y.  Breed,  12  Cal.  286;  United  8taU»  y.  lAnn^ 
16  Pet.  290.)  The  grantees  in  the  contract  of  1871  went  into 
immediate  poflseasioni  and  they  and  their  sucoeseors  haye  ever 
since  maintained  possession  nnder  that  instrument.  Their 
title,  therefore,  was  eqaiyalent  to  the  l^al  title,  a  oonyejanoe 
of  ifehich  conid  haye  been  compelled  at  any  time.  (Jforriwm 
y.  WiUan,  13  Cal.  496;  Rose  y.  Treadtoay,  4  Ney.  455;  Ar^ 
guello  y.  Edinger,  10  Cal.  168;  Bbm  v.  Bobertmm,  24  Cal.  142; 
Weber  y.  Marshal,  19  Cal.  467;  MarreU  y.  Mann,  6  N.  Y. 
243;  OaroOiers  y.  Alexander,  74  Tex.  309;  and  see  Railwaig 
Co.  y.  Graham,  66  Ark.  294;  Bays  y.  BaUroad  Qk,  18  a  W. 
|lep.  1116;  1  Washburn  on  Beal  Property,  6th  ed.,  492; 
Union  Pae.  A.  R.  Co.  y.  MoAlpine,  129  TJ.  8.  306;  Comp. 
Stats.,  §  268.)  The  writing  was  snrely  sufficient  nnder  the 
statute  of  frauds  (Comp.  Stats.,  §  217),  and,  if  there  had  been 
no  writing,  the  proofs  are  sufficient  to  take  the  case  out  of  the 
statute,  for  the  purchasers  went  into  possession  and  paid  the 
consideration  and  thereby  acquired  the  equitable  title.  (See 
8  Am.  &  Eng.  Enoy.  of  Law,  736;  Manning  y.  FranUin,  81 
Cal.  206;  Smith  y.  Smith,  51  Hun^  164;  Tipp  y.  Hunt,  25 
Neb.  91;  Oalaneini  y.  BransteOer,  84  Cal.  249;  Gould  y. 
Banking  Co.,  136  111.  60;  Bold  y.  Atwood,  26  Pac.  Rep.  1058; 
Pireaux  y.  Simon,  79  Wis.  393;  Greenlee  y.  RoAe,  48  Kan. 
603;  Jfou&m  y.  Harris,  94  Cal.  420;  Peek  y.  WiUiams,  16 
N.  E.  Bep.  270;  Larson  y.  Johnson,  78  Wis.  300;  Anderson 
School  Tp.  y.  Lodge,  29  N.  E.  Bep.  411;  WMer  y.  Le  Oompte, 
72  Mil.  249;  Broum  y.  Thut  Ch.,  117  N.  Y.  266;  MeKeima 
y.  Bolger,  1  N.  T.  Supp.  661.) 

lY.  No  such  penalty  as  abandonment  is  proyided  by 
law  for  not  preparing  the  instrument  for  record  and  record- 
ing it.  The  l^slature,  in  section  260  of  the  Beyised  Stat- 
utes, haying  specified  the  effect  of  not  recording  a  conyeyano^ 
a  court  will  presume  that  no  other  effect  is  intended.  (QzS 
y.  Hastings,  3  Cal.  183;  Bird  y.  Dmnison,  7  CaL  299; 
Stafford  y.  Lick,  7  Cat.  490;  Hunter  y.  Watson,  12  Cal. 
363;  Perkins  v.  Thoi^burg,  10  Cal.  192;  Lee  y.  Evans,  8 
Cal.  424;  Belioo  y.  Rogers,  9  Cal.  128;  People  y.  Whitman, 
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10  Oal.  38;  Smith  v.  WiUiama,  44  Mich.  240;  Bank  v.  Lord,  33 
Hun,  657;  lAaaa  v.  Po8ey,  64  Miss.  352;  Martin  v.  Nash,  31 
Miss.  324;  6  Am.  &  Eng.  Ency.  of  Law,  451;  20  Am.  & 
Eng.  Ency.  of  Law,  571.)  The  defeDdants  cannot  claim  pro- 
tection as  subsequent  purcliasers  in  good  faith,  or  for  value. 
The  persons  for  whose  benefit  the  recording  acts  are  designed 
are  subsequent  purchasers  of  the  same  property  from  the  same 
grantor  immediate  or  mediate,  and  who  would  suffer  loss  by 
reason  of  the  prior  conveyance.  (See  Wamoch  v.  Hartow,  31 
Pac.  Rep.  700;  20  Am.  &  Eng.  Ency.  of  Law,  575,  580-83; 
lUcka  V.  Beed,  19  Cal.  677;  Lawton  v.  Oardon,  34  Cal.  37; 
Withers  v.  LitOe,  56  Cal.  370;  Aurrecoechea  v.  Sinclair,  60  Cal. 
632.)  Every  defendant  in  this  case,  before  he  made  an  appro- 
priation or  purchased  an  appropriation  from  another  party,  if 
any  of  them  did  so,  had  notice  of  the  prior  rights  which  have 
come  down  to  the  plaintiff  in  this  case.  {Brush  v.  Ware,  16 
Pet.  110;  Fair  v.  Stevenat,  29  Cal.  486.)  A  party  put  by  cir- 
cumstances  on  inquiry  as  to  a  fact  is  affected  with  constructive 
notice  thereof.  {Oliver  v.  Plait,  3  How.  333;  Carr  v.  Hilton^ 
1  Curt.  390;  United  States  v.  Sturges,  1  Pa.  St.  525;  Hinds  v. 
VaUier,  7  Pet.  252;  Oodfrey  v.  Beardstey,  2  McLean,  412; 
Lardy  v.  Morgan,  3  McLean,  388;  Hardy  v.  Harbin,  1  Saw. 
204;  Whitebread  v.  Jordan,  1  Younge  &  C.  303;  Kennedy  v. 
Oreen,  8  Mylne  &  K.  699;  Maybin  v.  Kirby,  4  Rich.  Eq.  605; 
Center  v.  Bank,  22  Ala.  743;  McGee  v.  Ourdart,  20  Ala.  95; 
Estrada  v.  Murphy,  19  Cal.  274;  WUsm  v.  Caxtro,  31  Cal. 
243;  Beeder  v.  Barr,  4  Ohio,  447.)  A  party  entitled  to  the 
use  of  water  may  change  the  place  of  diversion  and  the  plan  of 
use,  and  may  use  the  water  for  any  lawful  purpose,  whether  the 
same  as  the  one  for  which  the  appropriation  was  made  or  not. 
{Woclman  v.  Oarringer,  1  Mont.  535;  Kidd  v.  Laird,  15  Cal. 
180;  BuUe  ete.  Min.  Co.  v.  Morgan,  19  Cal.  609;  Higgins  v. 
Barker,  42  Cal.  234;  Maeris  v.  Beeknell,  7  Cal.  261;  JenJdn^ 
V.  Bergin,  7  Pac.  Rep.  684;  Fuller  v.  Swan  River  etc.  Min.  Co., 
19  Pac.  Rep.  836;  Comp.  Stats.,  §  1252.)  And  such  prior 
right  to  the  use  of  waters  is  not  inseparable  from  the  land  for 
the  benefit  of  which  the  appropriation  was  made,  and  may  be 
sold  to  be  used  on  other  land.    {Stridder  v.  Colorado  Springs, 
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16  CoL  61;  McDonald  y.  Bear  Rwer  ete.  B.  R  Ch.,  mifra; 
Black's  Pomeroy  on  Water  Bights,  §  61.) 

V.  If  the  oourt  ooald  possibly  hold  that  said  contiract  was 
a  nullity,  then  the  lower  Middle  creek  appropriators  who 
signed  said  contract  did  not  abandon,  for  they  never  oeasecl, 
from  the  time  they  made  their  respective  appropriations  to  the 
present  time,  to  take  water  out  of  the  channel  of  Middle  creek. 
Water  which  flows  into  a  natural  stream  becomes  of  that 
stream,  subject  to  the  same  natural  rights  as  the  rest  of  the 
water.  This  is  true  no  matter  how  the  water  is  caused  to  flow 
into  the  stream.  (Groddard  on  Easements,  61;  Wbocbv.  Wasid^ 
2  Ex.  779;  Washburn  on  Easements,  274;  Angell  on  Water- 
courses, 95;  Eddy  v.  fiMnpson,  3  Cal.  249;  Kdly  ▼•  NaJUma 
Water  Co.,  6  Cal.  108;  Sehulez  v.  Sweeney,  19  Nev.  359;  Butte 
Oanal  etc  Gb.  v.  Vaughn,  11  Cal.  143.) 

YI.  The  plaintiff  shows  prima  faeie  title  by  the  1871  con- 
tract and  the  other  deeds  let  in,  and  possession  and  right  of 
possession  to  the  property.  It  was  therefore  error  to  exclude 
that  proof,  and  it  was  such  proof  as  the  defendants  should  have 
overcome.  {Smith  v.  Breneman,  13  Cal.  114;  OoodaU  v. 
Wed,  5  Cal.  339.) 

y  II.  The  duplicate  of  the  certificate  of  incorporation  of  the 
Upper  Middle  Creek  Supply  Ditch  Company  was  not  required 
by  the  statute  to  be  filed,  for  the  company  was  organised  as  a 
corporation  by  complying  in  every  respect  with  the  require- 
ments of  article  II,  pages  463,  474,  of  the  Laws  of  Montana 
of  1878.  {Hammer  v.  Oarfield  Min.  Cb.,  130  U.  S.  297.) 
There  is  no  su^estion  that  the  quantity  of  water  used  by  the 
Upper  Middle  Creek  Supply  Ditch  Company  was  in  excess  of 
the  purposes  or  requirements  of  the  corporation,  but^  even  if 
they  were,  the  title  to  these  rights  vested  in  the  corporation  and 
could  not  be  attacked,  and  the  same  is  true  as  regards  the 
deeds  from  this  corporation  to  the  plaintiff.  (2  Morawetz  on 
Corporations,  §§  710,  711;  J^atoma  Water  de.  Co.  v.  Ctar- 
kin,  14  Cal.  662;  Angell  &  Ames  on  Corporations,  113-21; 
National  Bank  v.  Mathews,  98  U.  8.  621;  Cowell  v.  Sprinffs 
Cb.,  100  U.  8.  66;  Miners^  Ditch  Oo.  ▼.  Zdlerbaeh,  37  Cal. 
644;  Smith  v.  Sheeky,  12  Wall.  368;  Railroad  Co.  v.  Howard, 
7  Wall.  393.)    To  say  the  least,  this  was  a  defado  corporation, 
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and  transfers  of  property  \>j  or  to  it  were  valid  (2  Morawets 
on  Corpor&tioDs,  763);  and  this  would  be  the  case  even  though 
the  corporation  were  not  legally  created  as  r^ards  all  parties 
bat  the  state.  (Close  v.  Olenwood  Cemetery,  107  U.  S.  466; 
2  Wait^s  Actions  and  Defenses,  333;  WkUney  Arme  Cb.  v, 
BarloWf  63  N.  Y.  62;  and  see  Fairfax  v.  Hunter,  7  Cranch^ 
603;  Oalifamia  etc  TeL  Co.  y.  AUa  etc.  TeL  Co.,  22  CaL  390; 
Union  W.  Co.  v.  Murphy  ete.  Co.,  22  Cal.  631;  Orowder  v. 
SuUivan,  128  Ind.  486.) 

Robert  B.  Smithy  and  JR.  L.  Word,  of  counsel,  for  Respond* 
ents, 

A  change  of  the  point  of  the  diversion  of  water  cannot  be 
made  to  the  injury  of  another.  (Comp.  Stats.,  §  1252.)  When 
these  lower  claimants  entered  into  the  contract  of  1871,  for  a 
consideration  therein  expressed,  they  abandoned  all  right  and 
interest  they  ever  had  in  the  natural  flow  of  water  in  Middle 
creek.  (Barkley  v.  lielehe,  2  Mont  64;  OUatovich  v.  Davis, 
17  Nev.  136;  Pomeroy  on  Riparian  Rights,  §  68;  Smith  v. 
aHara^  43  Cal.  371;  mrman  v.  HunnevM,  93  Cal.  619; 
Grould  on  Waters,  §  234.)  Only  a  usufructuary  right  or  ease- 
ment can  be  acquired  in  waters  flowing  in  a  natural  channel, 
and  this  must  be  done  by  the  usual  appliances  for  diverting 
and  controlling  the  use  of  such  water.  (Pomeroy's  Riparian 
Rights,  §  66;  DatUm  v.  Bowker,  8  Nev.  190;  Eddy  v.  Simp- 
eon,  3  Cal.  249;  Kidd  v.  Laird,  16  Cal.  180;  Park  Canal  Min. 
Co.  V.  Hoyt,  57  Cal.  44;  Los  Angeles  v.  BcUdmn,  63  Cal.  469.) 
The  Upper  Middle  Creek  Supply  Ditch  Company  never  was 
organized  as  required  by  law,  the  certificate  of  incorporation 
never  having  been  filed  with  the  secretary  of  state,  as  provided 
by  law.  The  grantee  was  not  in  esse,  and,  in  order  for  a  deed 
to  be  efiective  and  transfer  title,  there  must  be  a  grantee  capable 
of  receiving  the  present  estate  and  title  granted  or  conveyed. 
(2  Washburn  on  Real  Property,  690;  Hunter  v.  Watson,  12 
Cal.  363;  Sunol  v.  Hepbwm,  1  Cal.  255;  Barr  v.  Schroeder,  32 
Cal.  609.)  These  deeds  were  too  indefinite  and  uncertain  as 
to  the  property  or  rights  attempted  to  be  conveyed  to  be 
efiectual  in  passing  title.  One  of  the  requisites  of  a  deed  is, 
that  the  property  conveyed,  or  intended  to  be  conveyed,  must 
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be  described  with  certainty  and  precision.  (2  Washburn  on 
Seal  Property,  661;  OienawUh  v.  Basket,  3  P^  d2;  Board- 
man  v.  Reed,  6  Pet  328.)  The  respondents  are  not  sub- 
sequent purchasers  in  good  faith,  but  they  are  bona  fdt 
appropriators  from  the  same  stream,  and  liave  a  right  to  invoke 
the  same  equitable  doctrines  and  legBX  rules  for  their  proteo- 
tion  as  are  accorded  to  subsequent  purchasers.  {Frey  ▼•  XO10- 
dm,  11  Paa  Rep.  838;  Jacfobe  v.  Lorent,  2  West  Coast  Rep. 
410;  Le  Neve  v.  Le  Neve,  2  Lead.  Cas.  Eq.  109;  CfturoUK  ▼. 
Lauer,  24  Paa  Rep.  107;  Story's  Equity  Pleading,  §§  286, 
606, 811, 826;  Ballcm  v.  InhabiUxnU,  etc.,  4  Gray,  328;  Story's 
Equity  Jurisprudence,  §§  404,  409,  410,  1602,  1603;  Comp. 
Laws,  div.  6,  §§  1239,  1242;  Gould  on  Waters,  §  236;  2 
Pomeroy's  Equity  Jurisprudence,  §  691.)  When  each  party 
to  a  controversy  has  equal  equitable  rights,  and  one  has  in 
addition  a  l^gal  title,  such  party  holding  the  \%fpX  title  will 
prevail;  of  equal  or  similar  equities  one  cannot  defeat  or  oust 
the  other.  (See  1  Pomeroy's  Equity  Jurisprudence,  §§  414- 
17;  2  Pomeroy's  Equity  Jurisprudence,  §§  691-678;  Story's 
Equity  Jurisprudence,  §  1603.)  Failure  to  use  the  waters 
of  a  stream  for  any  useful  purpose  for  a  period  of  five  years, 
or  for  the  period  of  the  statute  of  limitations,  after  an  appro- 
priation of  the  same,  operates  as  an  abandonment  thereof, 
and  the  water  becomes  public  property,  subject  to  be  recap- 
tured and  appropriated  by  any  other  person.  {Smiik  v.  Logan, 
18  Nev.  149;  Pomeroy's  Riparian  Rights,  §§  88-90;  Kuman 
V.  HunneuriU,  eupra;  Meagher  v.  Hardenbrook,  11  Mont.  385; 
Datie  v.  Oale,  32  Cal.  26;  Doge  v.  Harden,  7  Or.  466;  PlaU 
Water  Oo.  v.  North  Irrigation  Gb.,  12  Col.  625.) 

De  Witt,  J. — We  are  of  opinion  that  the  instrument  in 
writing,  signed  by  the  lower  appropriators  in  1871,  was  a 
grant  to  the  association  of  the  upper  appropriators,  then  called 
the  Upper  Middle  Creek  Ditch  Company,  of  the  usufruct  of 
the  water  of  Middle  creek,  as  appropriated  and  owned  by  the 
lower  appropriators  at  the  time  of  the  grant.  Such  usufiniot 
was  of  the  nature  of  real  estate.  {Quigletf  y.  Birdeeye,  1 1  Mont. 
439;  BarUey  v.  Tieleke,  2  Mont.  64;  Sweetland  v.  Olstm,  11 
Mont  27;  Black's  Pomeroy  on  Water  Rights,  §§  60,  61.) 
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The  granting  words  of  that  instrument  are,  ^'do  hereby 
give  and  grant.^'  The  oonsideration  of  the  grant  was  the 
furnishing  by  the  upper  appropriaiors  to  the  lower  ones  of  the 
use  of  a  quantity  of  water  from  the  West  Ghdlatin  river  equal 
to  that  which  the  lower  appropriators  then  owned.  The  con- 
sideration was  delivered^  in  that  the  supply  ditch  was  finished 
in  June,  1872. 

Bespondents'  counsel  argue  that  one  cannot  own  the  oarpuB 
of  water,  and  therefore  cannot  sell  the  same.  But  the  lower 
appropriators  did  not  purport  to  own  or  sell  the  corpus  of  the 
water.  They  had  appropriated  the  water  for  a  beneficial  use, 
and,  when  they  sold  to  the  upper  appropriators,  they  described 
the  subject  of  the  grant  as  '^our  rights,  respectively,  to  the  use 
of  the  water  naturally  flowing  in  Middle  creek,  to  the  extent 
and  capacity  of  said  supply  ditch  of  said  company,  and  the 
waters  actually  supplied  by  it  into  Middle  creek/' 

The  grantors,  therefore,  in  that  instrument  clearly  conveyed 
the  usufruct  of  the  water.  (Grould  on  Waters,  §  304.)  They 
did  not  convey  the  lands  upon  which  the  water  had  been 
formerly  used,  nor  did  they  convey  the  ditches  in  which  it 
had  flowed;  for  the  land  they  retained  themslves,  and  the 
ditches  would  have  been  of  no  value  to  the  purchasers,  who 
were  about  to  use  the  water  at  a  place  higher  up  the  creek. 
One  has  a  right  to  change  the  place  of  diversion  of  water,  and 
also  the  beneficial  use  thereo£  {Woolman  v.  Oarringer,  1 
Mont  636.)  That  was  done  in  this  case  by  the  conveyance 
of  1871.  The  use  was  not  enlarged  or  extended  by  that  con* 
veyance.  The  grantors  conveyed,  and,  of  course,  could  convey^ 
only  the  use  which  they  owued  {OUumbia  Min,  Co.  v.  Hotter ^  1 
Mont  296;  Oreek  v.  Bozeman  Waier  Works  Co.,  anUy  p.  121), 
and  this  they  did  in  apt  terms.  The  instrument  of  1871  was 
good  as  a  conveyance  between  the  parties  thereto. 

Sections  235  and  237,  division  6,  of  the  Greneral  Laws  pro- 
vides as  follows: 

"Sec.  235.  Conveyances  of  land,  or  of  any  estate  or  inter* 
est  therein,  may  be  made  by  deed,  signed  by  the  person  from 
whom  the  estate  or  interest  is  intended  to  pass,  being  of  law- 
ful 1^,  or  by  his  lawful  agent  or  attorney,  and  acknowledged 
or  proved  and  recorded  as  hereinafter  directed.^' 
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''Sec.  237.  Every  oonveyaooe  in  writing  wherebjanj  real 
68tate  isoonveyedi  or  maj  be  affected,  shall  be  acknowledged 
or  proved  and  certified  in  the  manner  hereinafto  provided." 

Tbe  instrument  in  question  was  not  acknowledged,  so  as  to 
entitle  it  to  record,  nor  was  it  recorded,  but  section  258,  divi- 
sion 6,  of  the  General  Laws,  provides  as  follows:  ''Eveiy  cod- 
veyance  of  real  estate,  and  every  instrument  of  writing  settiog 
forth  an  agreement  to  convey  any  real  estate^  may  be  effected, 
proved,  acknowledged,  and  certified  in  the  manner  prescribed 
in  this  act  to  operate  as  notice  to  third  parsons,  shall  be 
recorded  in  the  office  of  the  recorder  of  the  county  in  which 
such  real  estate  is  situated,  but  shall  be  valid  and  binding 
between  the  parties  thereto  without  such  record/' 

This  court  said  in  Taylor  v.  HoUer,  1  Mont  688:  ''The 
acknowledgment  to  a  deed  is  no  part  of  the  deed,  and,  as  be- 
tween the  parties  to  the  instrument,  a  deed  is  good  without 
acknowledgment,  the  acknowledgment  and  record  being  re- 
quired for  the  protection  and  benefit  of  third  persons." 

We  are  therefore  satisfied  that  the  contract  of  1871,  as  be- 
tween the  parties  thereto,  conveyed  to  the  upper  appropriators 
the  usufruct  of  the  water  as  then  owned  by  the  lower  appro- 
priators* 

But  respondents  argue  that  the  instrument  was  not  a  con- 
veyance as  to  respondents,  because  they  were  appropriators  of 
the  use  of  said  water  without  notice  of  the  conveyance  men- 
tioned, by  reason  of  the  &ct  of  its  not  being  recorded;  and 
that  the  instrument,  not  being  a  conveyance,  must  be  constraed 
as  an  abandonment  by  the  lower  appropriators  of  the  use  of 
the  water.  The  district  court  took  this  view,  and  excluded  all 
evidence  of  appropriations  made  by  the  signers  of  that  con- 
tract prior  to  the  date  of  that  instrument.  These  questions 
we  will  now  consider. 

Was  the  instrument  void  as  to  the  respondents?  A  convey- 
ance which  may  be  good  betweeu  the  parties  is  void  as  to  cer- 
tain other  persons  for  certain  reasons. 

Section  260,  division  6,  of  the  General  Laws  provides  as 
follows:  ^' Every  conveyance  of  real  estate  within  this  state 
hereafler  made  which  shall  not  be  recorded  as  provided  for  in 
this  chapter  sliall  be  deemed  void  as  against  any  subeequent 
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purchaser  in  good  fiiith  and  for  a  valuable  consideration  of  the 
same  real  estate,  or  any  portion  thereof,  where  his  own  oon- 
vejanoe  shall  be  first  duly  recorded/' 

Conceding  that  the  respondents  attempted  to  appropriate  the 
Qse  of  the  water  without  knowledge  of  the  conveyance  of  1871 
from  the  lower  appropriators  to  appellant's  predecessors,  would 
the  respondents  then,  either  in  the  letter  or  the  spirit  of  sec- 
tion 260,  come  within  the  description  of  persons  named  in  that 
section  as  those  against  whom  the  conveyance  is  void;  that  is 
to  say,  are  the  respondents  subsequent  purchasers  in  good  fiiith, 
for  a  valuable  consideration,  of  the  same  real  estate;  and,  if  so 
had  they  their  own  conveyance  recorded  prior  to  any  record 
by  appellant?    Asking  this  question  seems  toansweFit^    One 
purpose  of  the  recording  law  is  notice.    If  one  does  not  record 
his  conveyance  he  runs  the  risk  of  suffering  a  penalty.    If  his 
grantor  conveys  to  a  second  and  other  grantee,  and  the  second 
grantee  first  records  his  conveyance,  the  first  grantee,  if  the 
conditions  named  in  section  260  exist,  suffers  the  loss  of  his 
estate.    This  is  a  penalty  provided  by  law  for  not  recoidin^. 
We  cannot  presume  that  there  is  any  other  penalty.    (Bird  v. 
Denmuon,  7  Cal.  299,  308,  309;  HmUr  v.  Wataan,  12  Cal! 
863;  Perkina  v.   Tkornburgh,  10  Cal.  192,  and  cases  cited; 
BtOoe  V.  Boger$,  9  Cal.  128;  Smiih  v.  Williams,  44  Mich.  240; 
20  Am.  A  Eng.  Ency.  of  Law,  572,  note  1.)    The  penalty 
for  not  recording  being  as  we  have  indicated,  we  are  then  re- 
duced to  this  inquiry  in  this  case:  It  being  the  general  rule 
that  the  conveyance  is  good,  and  there  being  an  exception  to 
this  rule,  the  question  is.  Do  the  respondents  fiill  within  the 
exception?    We  are  of  opinion  that  the  word  ''purchaser,'^  as 
used  in  section  260,  is  not  employed  in  the  broad  sense  as 
indicating  all  acquisitions  of  title  other  than  by  descent     We 
think  that  the  word  as  here  used  means  simply  a  buyer  in  the 
popular  sense  of  that  term.     The  whole  spirit  of  the  recording 
laws  indicates  this.    We  think  the  section  means  a  buyer  of 
the  same  property  from  the  same  grantor,  in  good  fiiith,  and 
for  a  valuable  consideration,  and  such  a  buyer  as  records  his 
conveyance  prior  to  any  record  of  conveyance  to  the  first 
buyer. 
An  appropriator  of  the  use  of  water  subsequent  to  a  convey- 


676    MiDDLB  Cbhk  D.  Co.  v.  Hsnbt.    [March  T.,  1895 

anoe  of  the  use  of  the  same  water  by  an  owner  thereof  to  his 
grantee  is  not  each  a  buyer  of  the  same  real  estate  as  is  con- 
templated by  the  Umgaage  of  section  260.  Snob  a  sabeequent 
appropriator  does  not  buy  from  the  same  grantor.  Indeed,  he 
does  not  buy  at  all.  He  appropriates  under  certain  rules  of 
statute  and  decision,  and  thus  obtains  title.  The  last  portion 
of  section  260  seems  to  us  to  be  particularly  fatal  to  respond- 
ents' contention.  In  order  that  a  second  purchaser  may  come 
in  ahead  of  a  prior  one,  the  second  purchaser's  conveyance  must 
be  first  duly  recorded.  The  respondents  had  no  conveyance 
which  they  first  duly  recorded,  or  recorded  at  alL  If  it  be 
argued  that  their  appropriation  was  in  the  nature  of  a  convey- 
ance of  the  usufruct  of  the  water  then  pubUd  juria,  it  may  be 
replied  that  there  was  no  law  at  the  time  of  those  transactions 
providing  for  requiring  a  recording  of  such  appropriation,  nor 
does  it  appear  that  any  such  record  was  made.  {Moaum  v. 
TFt^fctnton,  2  Mont.  421.) 

We  cannot  at  all  understand  how  it  can  be  contended  that 
the  respondents  are,  under  the  provisions  of  section  260,  divi- 
sion 5,  of  the  Gknend  Laws,  in  the  position  of  subsequent  pur- 
chasers for  value  of  the  same  real  estate  as  was  conveyed  to  the 
grantees  in  the  contract  of  1871,  or  that  they  are  in  any  posi- 
tion to  invoke  the  benefit  of  the  provisions  of  section  260. 
And,  if  they  are  not  able  to  stand  upon  the  provisions  of  sec- 
tion 260,  they  cannot  daim  title  to  the  use  of  the  water  om- 
veyed  by  the  lower  appropriators  to  the  upper  appropriatoFB, 
except  subject  to  the  rights  and  priorities  of  said  lower  appro- 
priators. 

Our  consideration  of  the  case  thus  far  seems  to  determine 
that  the  lower  appropriators  did  not  abandon  the  use  of  the 
water  by  reason  of  their  contract  of  1871.  Abandonment  is  a 
matter  of  intention.  (Atohiaon  v.  Pderaonj  1  MonL  661;  ifc- 
CauUy  V.  MoKeig,  8  Mont  389;  Tucker  v.  Jones,  8  Mont.  225.) 

It  was  said  by  Terry,  C.  J.,  Field,  J.,  concurring,  in  Slevem 
V.  Mansfidd^  11  Cal.  366:  ^' We  think  the  ruling  of  the  court 
below  clearly  erroneous.  Admitting  the  interest  of  plaintifi 
in  the  premises  such  as  could  be  divested  by  abandonment^ 
there  can  be  no  such  thing  as  abandonment  in  favor  of  a  par- 
ticular individual,  or  for  a  consideration;  such  act  would  be  a 
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gift  or  sale.  An  abandonmeot  is  ^he  relinqaishment  of  a 
rights  the  giving  up  of  some  thing  to  which  we  are  entitled/ 
(Bouvier's  Law  Dictionary.)  'Abandonment  must  be  made 
by  the  owner,  without  being  pressed  by  any  duty,  necessity,  or 
utility  to  himself,  but  simply  because  he  desires  no  longer  to 
possess  the  thing;  and,  further,  it  must  be  made  without  any 
desire  that  any  other  person  shall  acquire  the  same;  for,  if  it 
were  made  for  a  consideration,  it  would  be  a  sale  or  barter, 
and,  if  without  consideration,  but  with  an  intention  that  some 
other  person  should  become  the  possessor,  it  would  be  a  gift/ 
(Bouvier's  Law  Dictionary.)'* 

That  court  also  said  in  MoLeran  v.  Benton^  43  Cal.  467; 
''The  elements  of  an  abandonment  are  quite  different  from 
those  of  a  sale;  and  where  for  any  reason  a  transaction  fails  as 
a  sale  it  cannot  be  converted  into  an  abandonment.  There  is 
no  such  thing  as  an  abandonment  to  particular  persons,  or  for 
a  consideration.'^  {8teven9  v.  Mansfietd^  supra;  lUchardson  y. 
McNvltyy  24  Cal.  343.  See,  also,  an  extensive  collection  of 
cases  in  appellant's  brief.) 

In  the  case  at  bar  the  evidence  is  that  the  parties  did  not 
intend  to  abandon  the  use  of  the  water  which  they  had  appro- 
priated. Their  acts  indicated  precisely  the  contrary  intention. 
They  conveyed,  by  an  instrument  in  writing  sufficient  for  the 
purpose,  the  use  of  the  water  for  a  valuable  consideration. 
This  is  not  an  abandonment.     (Cases  mpra.) 

We  have  investigated  this  case,  and  arrived  at  the  conclusion 
which  we  think  should  obtain  without  yet  discussing  the  case 
of  Barldey  v.  TieUke^  2  Mont.  59.  That  case  demands  some 
attention  at  this  point.  It  seems  to  have  been  relied  upon  by 
the  district  court  in  making  the  ruling  which  we  have  deter- 
mined was  error.  There*  is  language  in  Barldey  v.  Tideke, 
wpra,  which  seems  to  have  been  construed  to  be  an  expression 
of  opinion  that,  because  a  deed  for  the  right  to  the  use  of  water 
was  not  acknowledged^  that  the  same  was  void.  Perhaps  that 
language  by  itself  was  sufficient  to  justify  the  ruling  of  the  dis- 
trict court. 

The  court,  in  that  opinion,  quoted  from  finding  7,  page  63, 
language  to  the  effect  that  the  persons  constructing  certain 
ditches,  by  certain  unsealed  and  unacknowledged  paper  writ- 
YoL.  XV.— 87 
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inp^Sy  purported  to  convey  their  respective  interests  therein  to 
certain  i)er8on8  other  than  plaintifl's  grantors,  who,  by  like 
paper  writings,  transferred  the  same  to  plaintiff's  grantors,  who 
took  possession  thereunder  (and  not  by  appropriation)  prior  to 
the  appropriation  by  the  defiendant.  The  court  then,  in  the 
opinion  in  that  case,  said,  on  page  64: 

^*The  conveyance  or  transfers  of  the  property  to  plaintiff's 
grantors  alone  was  not  sufficient  under  our  statutes  to  convey 
the  property  to  them,  but  the  attempt  so  to  do  by  imperfect 
conveyances,  if  it  did  not  operate  as  an  absolute  or  equitable 
conveyauce,  clearly  opemted  as  a  surrender  or  an  abandon- 
ment of  their  right,  title,  and  interest,  acquired  by  appropria- 
tion, which  was  the  digging  of  the  ditches  in  question/' 

Respondents'  counsel  contend  that  the  court  thei\  *  held 
in  that  case  that  an  unacknowledged  deed  was  void.  13ut  it  is 
seen  in  the  opinion  that  the  court  invoked  the  doctrine  of 
abandonment  for  the  benefit  of  a  ffranlee  in  a  deed  alleged  to 
be  imperfect.  But  we  cannot  believe  that  the  court  in  that 
case  intended  to  hold  that  an  unacknowledged  deed  was  void 
under  our  statute.  The  same  statutes  which  we  have  quoted 
above  as  sections  235,  237,  258,  and  260  of  the  present  laws 
have  been  upon  the  statute  book  since  1864.  These  sections  are 
sections  1, 3,  23,  and  25,  on  page  479  of  the  Bannack  Laws,  and 
are  sections  1, 3, 23,  and  25of  the  Lawsof  1872,  page  396,etseq. 

Barkley  v.  TidekCf  mipra,  was  decided  about  two  years  after 
Taylcr  v.  HoUer,  1  Mont.  688.  The  opinion  in  Taylor  v. 
HolUr  referred  to  the  sections  of  the  law  which  we  have  above 
quoted,  and  held,  as  heretofore  quoted  in  this  opinion,  and 
which  we  repeat,  as  follows:  ^'The  acknowledgment  to  a  deed 
18  no  part  of  the  deed,  and,  as  between  the  parties  to  the  in- 
strument, a  deed  is  good  without  acknowledgment,  the  acknowl- 
edgment and  record  being  required  for  the  protection  and 
benefit  of  third  persons.'^ 

BarJdey  v.  Tideke,  was  decided  by  two  of  the  same  learned 
justices  who  sat  in  the  case  of  Taylor  v.  Holier.  But  the 
court,  in  BarJdey  v.  TieUke^  did  not  mention  the  decision  io 
Taylor  v.  HoUer,  and  it  is  hardly  to  be  presumed  that  tha 
justices,  sitting  in  both  cases,  intended  to  overrule  the  doctriiM 
announced  so  short  a  time  before  in  Taylor  y.  HoUer^ 
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It  is  evident  from  later  decisions  of  this  court  that  it  was 
not  thought  that  Barhley  v.  Jteleke,  supra,  had  held  that  a  deed 
is  void  if  it  were  unacknowledged.  For  it  was  held  in  Bdk 
V.  Msag/ier,  3  Mont.  75:  ^^  It  is  evident  that  the  object  and 
purpose  of  the  certificate  of  acknowledgment  and  also  of  proof 
of  the  execution  of  a  deed,  as  the  statute  contemplates,  is  to 
authorize  the  deed  to  be  recorded.  In  the  absence  of  a  certif- 
icate, and  there  being  no  proof  of  the  execution  of  the  deed, 
the  same  cannot  be  recorded;  but  either  a  certificate  of  acknowl- 
edgment, or  proof  of  execution  under  the  statute,  so  authenti- 
cates the  deed  as  to  qualify  it  for  record.  And  so,  when  there 
is  proof  of  acknowledgment  and  a  certificate  thereof  annexed 
or  attached  to  the  conveyance,  no  witnesses  are  required  and  the 
conveyance  is  entitled  to  be  recorded.  And  when  there  is  no 
certificate  of  acknowledgment,  but  proof  of  the  execution  of 
the  deed  can  be  made  by  the  subscribing  witnesses  thereto  in 
the  manner  provided  by  the  statute,  then  the  conveyance  is  also 
entitled  to  record.  The  object  of  the  record  of  a  deed,  and 
hence  of  the  certificate  of  acknowledgment  and  proof  of  the 
execution  thereof,  is  to  impart  notice  to  third  persons.  And 
hence  it  follows  that  neither  the  certificate  of  acknowledgment 
nor  the  attestation  of  subscribing  witnesses  are  necessary  to 
the  validity  of  a  deed,  as  between  the  parties  thereto,  and  in 
no  case  where  there  is  proof  of  acknowledgment  and  certifi- 
cate thereof  annexed  or  attached  to  a  deed,  and  the  same  has 
been  admitted  to  record  by  virtue  of  such  certificate,  are  sub- 
scribing witnesses  necessary  to  the  validity  of  such  a  deed  as 
to  third  persons.^' 

Again  this  court  said,  in  McAdaw  v.  Black,  4  Mont.  485: 
**  Neither  was  it  necessary  that  the  power  of  attorney  should 
have  been  certified,  acknowledged,  and  recorded  to  have  made 
it  good  as  between  the  mortgagor  and  mortgagee,  in  the 
mortgage  executed  in  pursuance  thereof.  The  mortgage  in 
question  might  have  been  enforced  against  Black,  the  mort- 
gagor named  therein.  He  could  not  have  attacked  the  power 
of  attorney  because  not  acknowledged  or  recorded.  In  the 
case  of  Taylor  v.  Holier,  mpra,  this  court  held  that  Hhe 
acknowledgment  to  a  deed  is  no  part  of  the  deed,  and,  as 
between  the  parties  to  the  instrument,  a  deed  is  good  withoat 
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acknowledgmenii  the  acknowledgment  and  record  being  for  the 
protection  of  third  parties/'' 

Therefore,  we  cannot  concede  that  BarJdey  ▼•  HXdeke^  in- 
tended to  hold  that  a  deed  was  void  becaase  ic  lacked  aoknowl*- 
edgment  and  recording.  But,  if  that  case  did  so  intend  to 
hold,  it  is  in  conflict  with  all  the  other  prior  and  sabeequent 
decisions  of  this  ooort  npon  that  subject,  and  cannot  be  ap- 
proved in  this  respect. 

Assuming  that  the  deeds  mentioned  in  BarJdey  v.  Tieleke 
were  void  for  some  reason,  it  is  found  that  the  court  held,  as  to 
the  main  proposition  in  the  case,  as  follows:  *'If  the  convey- 
ances to  plain tifl^'s  grantors  did  not  in  fact  transfer  such  an 
interest  as  entitled  them  to  all  the  rights  of  their  grantorS| 
then  the  right  was  abandoned,  and  the  possession  thereof  taken 
by  plaintiff's  grantors  was  as  much  an  original  appropriation 
of  the  waters  of  Indian  creek  as  if  they  had  originally  con- 
structed the  first  ditches  to  divert  the  same.  Such  possession^ 
even  if  it  did  not  determine  the  oumership^  under  the  act  of 
Congress  of  March,  1866,  does,  nevertheless,  vest  in  the  plain- 
tiff such  an  equitable  interest  as  to  entitle  him  to  maintain  this 
action." 

In  the  report  of  the  case  in  4  Morrison's  Mining  Reports^ 
page  666,  it  is  interpreted  by  the  annotator  as  follows: 
<^  Where  the  owner  of  a  ditch  attempts  to  convey  the  same  by 
a  deed  which  is  void,  but  places  the  grantee  in  possession,  who 
continues  to  use  the  ditch,  it  operates  as  an  abandonment 
of  his  appropriation  by  the  grantor  and  as  a  new  appropriation 
by  the  grantee,  dating  from  the  change  of  possession." 

The  author  of  Black's  Pomeroy  on  Water  Bights  interprets 
the  case  as  holding  as  follows:  ^*In  both  these  instances,  as 
has  already  been  shown,  no  interest  pcueee  to  the  transferees; 
they  do  not  succeed  to  any  priority  held  by  their  assignor;  their 
rights  of  priority  date  only  from  the  time  of  their  own  posses* 
sion  and  user."  (Black's  Pomeroy  on  Water  Rights,  §  87,  foot- 
note.) 

The  case  is  also  interpreted  in  Buck's  Digest  of  Montana 
Seports  as  holding  as  follows:  '^  Held,  in  the  above  case,  that 
an  attempt  by  the  original  appropriators  of  a  water  right  to 
oonvey  the  same  to  plaintiff's  grantors  by  imperfect  oonvey« 
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•nces  at  least  operated^  as  against  tbem^  as  a  surrender  or 
abandonment|  and  would  also  estop  them  from  claiming  the 
same  after  possession  had  been  transferred  to  their  intended 
grantees;  and  that  the  latter  oonld  be  r^arded,  under  the 
oircumstancesy  as  owners  by  recapture  and  appropriation/' 
(Buck's  Digest,  227.) 

Returning  again  to  the  case  at  bar,  if  the  attempted  convey- 
ance of  1871  from  the  lower  appropriators  to  the  upper  appro- 
priators  had  been  void  the  decision  in  Barkley  v.  TieUke,  iupra, 
might  have  been  invoked  to  hold  that  the  grantees  in  such  void 
conveyance  took  an  abandoned  right  to  the  usufrud  of  fiie 
water,  and  must  date  their  priorities  from  the  time  of  the  per- 
formance of  acts  subsequent  to  such  abandonment  But,  as  we 
have  shown,  the  instrument  of  1871  was  not  void  as  to  its 
grantees,  or  as  to  the  respondents  as  third  persons,  and  the 
doctrine  of  Barkley  v.  Tideke,  mipra,  is  not  applicable. 

The  motion  which  the  court  granted  was  to  strike  out  all 
evidence  introduced  by  plaintiff  tending  to  prove  any  of  the 
water  rights  of  the  lower  appropriators  who  signed  the  con- 
tract of  1871.  From  what  we  have  heretofore  said  it  appears 
that  this  action  was  clearly  error.  Appellant  had  the  right 
to  trace  its  title  to  the  use  of  the  waters  back  to  the  appropri- 
ations of  its  grantors,  who  conveyed  their  rights  to  appellant's 
predecessors  by  the  conveyance  of  1871.  As  a  result  of  this 
ruling  of  the  court  the  appellant  was  compelled  to  rely  for  its 
priorities  of  right  only  upon  acts  of  appropriation  performed 
by  it  subsequent  to  1871.  This  let  some  of  the  respondents 
into  priorities  superior  to  appellant's  rights,  which  it  would 
have  obtained  if  the  court  had  considered  the  evidence  wliich 
it  struck  out.  For  this  error  of  the  court  we  are  of  opinion 
that  the  judgment  must  be  reversed. 

Appellant  also  objects  that  the  court  struck  out  evidence  of 
appropriations  by  some  other  of  appellant's  predecessors  in 
interest  who  did  not  sign  the  instrument  of  1871.  But  from 
an  inspection  of  the  motion  as  made,  and  the  ruling  of  the 
court  thereupon,  both  of  which  are  set  forth  in  the  statement 
preceding  this  opinion,  it  appears  that  the  court  did  not  strike 
out  this  evidence. 

This  case  consumed  three  weeks  in  trial.    Perhaps  it  is  a 
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matter  of  regret  tliat  judgmeut  cannot  be  ordered  entered  at 

this  time.     But  that  seems  to  be  impossible.    The  error  comr 

plained  of  occurred  in  the  midst  of  the  trial,  upon  theqaeslion 

of  admissibility  of  the  evidence,  and  to  go  back  to  the  place 

where  the  error  occurred  necessitates  a  new  trial.    (Woalman 

V.  Garringer,  2  Mont.  405;  CkUlier  v.  jEnrin,  2  Mont^  657; 

BarhUy  v.  TieUke^  supra.) 

The  judgmeut  of  the  lower  court  is  therefore  reversed,  and 

the  case  is  remanded  for  a  new  trial. 

ReoenecL 
Hunt,  J.,  concurs. 
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^^  ^^  "SovsuTT—Tnatruction  to  Jury.—Au  inBtniction  to  Uie  Jury  npon  the  trUl  to  find 
for  the  defendADt  is,  in  effect,  a  noDtuit,  and,  if  the  eyidenoe  tended  to  prove 
the  plaintifTs  oauie  of  action,  it  will  be  taken  on  appeal  aa  proTed.  {MbEo^ 
T.  RaUuHty  Go,,  13  Mont.  16;  Creek  t.  McManus,  18  Mont.  152;  Mayer  t,  Cor- 
oihere,  14  Mont.  274,  cited.) 

MaouoKxroii^JAyMteiuM  n^fficieni  to  go  to  jury.'-Whem,  in  an  aetion  for  penonal 
injaries,  it  ia  shown  that  the  defendant's  senrant,  the  driver  of  ahoraeoar,  per- 
mitted the  plaintiff,  a  boy  five  years  of  age,  to  ride  on  the  front  platform  of 
the  car,  from  which  he  was  thrown  by  the  jolting  of  the  car,  thereby  receiT- 
ing  the  injuries  complained  of,  the  evidence  of  the  defendant* a  negligence  ii 
sufficient  to  go  to  the  Jury. 

BucE — Independent  contractor, — ^One  who  Is  employed  by  the  agent  of  the  owner 
of  a  street  railway,  at  a  fixed  monthly  oompensation,  to  ran  a  car  over  the  liue 
and  employ  a  driver,  the  agent  having  the  whole  control  of  tbe  operation  of 
the  road,  is  not  an  independent  contractor,  and  the  owner  of  the  raUway  is 
liable  for  the  negligence  of  a  cardriver  employed  by  him. 

Bams— ^ame.— An  independent  contractor  is  one  who  renders  service  in  the  coarse 
of  an  occupation,  and  represents  the  wiU  of  his  employer  only  as  to  tbe  result 
of  his  work,  and  not  as  to  the  means  whereby  it  is  aooompUshed,  and  ia  oaually 
paid  by  the  Job.  » 

Appeal  from  Eighth  Judicial  Distrid^  Cascade  County. 

Action  for  personal  injuries.  Judgment  was  rendered  for 
the  defendant  below  by  BentoKi  J.    Reversed. 

F.  C.  Park,  for  Appellant. 

I.  Tlie  oourt  erred  in  directing  a  verdict  for  the  defend- 
ants. A  direction  of  a  verdict  for  the  defendant  at  the  close 
of  the  evidence  is  a  nonsuit,  within  tbe  meaning  of  section  243 
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of  the  Code  of  Civil  Procedure.  {McKay  v.  Bailway  Cb.,  13 
Mont  15;  Cheek  v.  McManus^  13  Mont.  152.)  The  evidence 
in  the  case  at  bar  not  only  tends,  but  undisputably  proves,  a 
state  of  facts  identical  with  those  in  a  Pennsylvania  case,  in 
which  the  court  says:  *' Under  the  facts  disclosed  by  the  evi- 
dence no  instructions  could  have  rightfully  been  given  that 
would  have  shielded  the  company  from  liability  for  the  injury 
occasioned  by  the  driver's  negligence  in  allowing  the  plaintiff 
(a  child  of  five  years)  to  ride  on  the  front  platform  of  the  car.'' 
{PiUAurg  etc.  R.  B,  Co.  v.  Caldwell,  74  Pa.  St.  421;  and  see, 
also,  MuchUiausen  v.  St.  Louis  My,  Co.,  91  Mo.  344;  Sherman 
V.  Hannibal  Ry.  Co.,  72  Mo.  65;  WiUon  v.  Middlesex^  Ry.  Co. 
107  Mass.  108;  125  Mass.  130;  West  Philadelphia  Ry.  Co.  v. 
Gallagher,  108  Pa.  St.  524;  Philadelphia  City  Ry.  Co.  v.  Haa^ 
sard,  75  Pa.  St.  367;  Brennan  v.  Fairhaven  etc.  Ry.  Co.,  45 
Conn.  284;  MelropolUan  Street  Ry.  Co.  v.  Moore,  83  Ga.  253.) 
From  the  fact  of  ownership  the  defendants  had  control  of  the 
street  railway  line,  and  were  liable  for  all  damages  resulting 
from  their  negligence.  It  is  commonly  said  that  the  principle 
of  respondeat  superior  does  not  apply  where  the  negligent  or 
wrongful  act  is  that  of  an  independent  contractor,  or  of  bis 
servant  or  employee.  But  there  are  exceptions  to  this  general 
doctrine,  and  this  case  is  one  of  them.  (See  Bower  v.  Peaie,  1 
Q.  B.  Div.  321;  (hlgrove  v.  Smith,  33  Pac.  Rep.  116;  Robbing 
V.  Chicago,  4  Wall.  675;  Water  Co.  y.  Chicago,  16  Wall.  566; 
Curtis  V.  Riley,  153  Mass.  123;  Eaton  v.  Boston  etc.  Ry.  Co., 
93  Mass.  500;  Stetler  v.  Chicago  etc.  Ry.  Co.,  46  Wis.  503; 
Tapeka  etc  R.  R.  Co.  v.  Higgins,  38  Kan.  375.)  Taking  the 
defendants  as  a  carrier  of  passengers,  they  are  liable  for  this 
injury  to  the  plaintiff,  r^ardless  of  the  question  whether 
Vaughn  was  a  separate  contractor  or  an  agent  of  the  defend- 
ants. And  a  person  riding  free  is  entitled  to  the  same  protec- 
tion as  one  paying  fare.  (  Wilton  v.  Middlesex  Ry.  Co.,  supra; 
Blair  v.  Erie  Ry.  Co.,  66  N.  Y.  313;  Jacobus  v.  St.  Paul  etc 
R.  R.  Co.,  20  Minn.  125.  See,  also,  Jones  v.  Pennsylvania 
Ry.  Co.,  8  Mackey,  178;  Ray  on  Negligence,  548;  White  v. 
FiJtchburg  R.  R.  Co.,  136  Mass.  324;  Eai<m  v.  Boston  etc.R.R. 
Co.,  supra;  Oreat  Western  Ry.  v.  Blake,  7  Hurl.  &  N.  987; 
Thomas  v.  Rhymuey  Ry.^  L.  R.  6  Q.  B.  266;  MoElroy  v. 
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Nashua  de.  By.  Oo.,  68  Maae.  400;  Sherman  v.  Menommee  de. 
Lumber  Cb.,  72  Wis.  128;  lUmoia  OnL  By.  Cb.  ▼.  Banm,  6 
Wall.  90;  Oiicago  do.  JR.  R.  Cb.  v.  MeCarly,  20  III.  386;  Ohio 
de.  JR.  R.  Co.  V.  Dunbar,  20  III.  623;  Chicago  de.  R.  R.  Cb.  v. 
Whipple,  22  111.  105;  Ndsm  v.  Vermtml  dc  R.  R.  Co.,  26 
Vt  717;  Railway  Cb.  v.  WiWame,  38  Ohio.  St  461;  Pem- 
eylrania  R.RQ>.y.  Roy,  102  U.  8. 461;  WabaA  de.B.R.O>. 
V.  Peyton,  106  111.  684,y 

IL  The  evidence  tended  to  prove  that  the  injaiy  was  not 
onlj  oaused  by  the  n^ligence  of  the  driver  of  the  car,  bat  hj 
the  negligent  manner  in  which  the  roadbed  was  kept.  And 
the  degree  of  care  required  of  passenger  carriers  over  the  road- 
bed,  etc.,  is  the  atmost  vigilance  which  human  prudence  and 
foresight  will  suggest.  (Bay  on  N^ligeuoe,  42,  48;  Topeta 
Ciiy  R.  R.  Co.  v.  HiggiM,  eupra;  Taylor  v.  Grand  Trunk 
R  R.  Co.,  48  N.  H.  304;  TuUer  v.  Talbui,  23  IlL  367;  U 
Barron  v.  Ead  Bodon  Ferry  Co.,  11  Allen,  312;  Sawyer  v. 
Hannibal  Ry.  Co.,  37  Mo.  240;  Union  Pac  Ry.  Cb.  v.  Hand, 
7  Ean.  380;  PUtdmrg  do.  Ry.  Co.  v.  Thompson,  66  111.  138; 
Indianapolis  de.  R  R  Co.  v.  Horst,  93  U.  8.  291;  Dunn  v. 
Or  and  Trunk  Ry.  Cb.,  68  Me.  187;  Palmer  v.  Ddaware  de. 
Canal  Co.,  120  N.  T.  170;  Oleason  v.  Virginia  etc  Ry.  Cb., 
140  U.  8.  436;  Southern  Kan.  R.  R.  Co.  v.  Walsh,  45  Ean. 
635;  Searle  v.  Kanawa  de.  By.  Co.,  32  W.  Ya.  370;  Peters  v. 
Bylands,  20  Pa.  8t.  497;  Toledo  de.  JR.  iZ.  Cb.  v.  Cbnroy,  68 
111.  660;  BirmingJuim  v.  BoehesUr  City  By.  Co.,  69  Hun,  683; 
Bay  on  Negligence,  60.) 

III.  The  court  erred  in  sustaining  defendants'  motion  to 
amend  the  answer.  The  defendants  had  a  reasonable  time 
(fifty-six  days)  for  answering,  and  the  court  erted  in  holding 
it  ^'unreasonable,*'  and  allowing  the  amendment.  Allowing 
an  amendment  to  a  pleading  is  a  matter  within  the  legal  dis- 
cretion of  the  trial  court,  and  an  appellate  court  will  only 
reverse  such  ruling  for  an  ''abuse''  of  that  legal  discretion. 
{Jensen  v.  Barbour,  12  Mont  566.) 

Ed  L.  Bishop,  and  Ashbum  K.  Barbour,  for  Bespondents. 

Where  an  employer  selects,  with  due  care,  a  competent  con- 
tractor, and  to  him  commits  a  work  that  is  lawful,  and  as  such 
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maj  be  done  without  iDJuiy  to  third  penons,  suoh  emplojer 
cannot  be  held  liable  for  injuries  oaoeed  by  the  nq;ligenoe  of 
Buch  oontractor,  or  his  servants,  to  third  persons.  (BibU  v. 
Railroad  Cb.,  87  Va.  726;  HUliard  v.  BiehardMi,  3  Gray, 
349;  Eaten  v.  European  do.  B.  B.  Co.,  69  Me.  620.)  In  this 
ease,  in  the  absence  of  evidence  to  the  contrary,  the  respond- 
ents are  presumed  to  have  employed  Vaughn  to  do  the  work 
in  a  lawful  and  reasonable  manner.  (Butler  ▼.  Sunier^  3 
Hurl.  &  N.  826;  Smith  ▼.  Simmoru,  103  Pa.  St  32;  Lawrenee 
Y.Shipman,  39  Conn.  687;  Bailey  v.  Troy  eto.RB.Co.,  67  Vt. 
262;  Aeton  v.  Nolan,  63  Cal.  269.)  They  were  not  the  mas- 
ter of  the  contractor's  servants,  nor  were  they  liable  for  their 
negligence.  (Slater  v.  Mer&ereau,  64  N.  T.  139;  Mayor  v. 
PiUAurg,  46  Pa.  St  203;  Da  Pratt  v.  Uok,  38  Cal.  691;  Boa- 
wdl  V.  Laird,  8  Cal.  469;  Faujoy  v.  Searlea,  29  Cal.  249.)  The 
test  question  generally  is,  Does  the  relation  of  master  and  serv- 
ant exist?  (Blake  v.  Ferris,  6  N.  T.  48;  Patdet  ▼.  Baibroad 
Co.,  28  Yt  397;  Deeriug  on  Negligence,  218,  360;  Wood  on 
Master  and  Servant,  360,  681.)  The  evidence  does  not  show 
that  any  control  was  retained  over  Vaughn  or  his  servants  in 
the  manner  of  operating  the  road.  And,  even  if  the  control 
claimed  by  the  appellant  was  retained,  it  would  not  be  suffi- 
cient to  render  respondents  liable  for  the  negligence  of  Vaughn 
or  his  servants.  (Bcurke  v.  Whiie  Boea  Colliery  Co.,  1  C.  P. 
Div.  666;  Tibbitte  v.  Knock  etc  B.  B.  Co.,  62  Me.  437;  Car- 
bon  V.  MilU,  27  Conn.  274;  Bibbe  v.  Northtoeetem  etc  B.  B. 
Co.,  hV.pra;  HtUiard  v.  Bidiardeon,  eupra;  Beadie  v.  i2ai{- 
road  Co.,  4  Ex.  244;  Blake  v.  Ferris,  supra;  Bobinson  v. 
Webb,  11  Bash,  466;  Holland  v.  Willard,  67  Pa.  St  374; 
Quamm  v.  Burnett,  6  Mees.  &  W.  499;  Clark  v.  Hannibal 
etc  By.  Co.,  36  Mo.  202;  Col/alum  v.  BurlinffUm  etc.  R  B. 
Cb.,  23  Iowa,  662;  Hughes  v.  Bailroad  Co.,  39  Ohio  St  461; 
Bwrmdeter  v.  Bailroad  Co.,  47  N.  Y.  Sup.  Ct  264.)  The 
main  distinction  relied  upon  by  the  appellant  is  that  the 
respondents  were  operating  their  road  under  a  franchise,  and 
that  therefore  they  were  under  such  obligations  imposed 
thereby  that  they  could  not  escape  from  the  injury  complained 
of  by  delegating  the  operation  of  said  road  to  another,  but  we 
do  not  think  the  fact  takes  the  case  out  of  the  general  rule 


686  j£NSSN  V.  Babbouk.    [March  T.,  1886 

above  stated.  (See  Boudcn  do.  R.  IL  Co.  v.  Meede^  60  Tex. 
77;  Qannmgham  y.  IfUefTiational  IL  R.  Ch.,  51  Tex.  603; 
Qzllahan  v.  Burlingixm  do.  S.  R.  Cb.,  mgra;  Clark  v.  Ver^ 
m(mt  do.  R.  R.  Co.,  28  Vt.  103;  HoblU  v.  London  do.  R.  R. 
Co.,  4  Ex.  255;  Ailantio  do.  R.  R.  Co.  v.  Kmberly^  87  Ga. 
161;  FuUon  St.  R.  R.  Co.  v.  MoConndl,  87  Ga.  756.)  We 
admit  that  the  Illiuois  cases  cited  by  appellants  are  against  the 
position  held  by  respondents  in  this  case,  but  they  are  in  con- 
flict with  the  great  weight  of  authority  in  this  country.  In 
this  case  neither  the  respondents  nor  their  contractor,  Vaughn, 
was  a  carrier  of  passengers,  and  the  appellant  was  a  trespasser. 
It  is  unnecessary,  therefore,  to  review  the  cases  cited  upon  the 
degree  of  diligence  a  railroad  company,  or  persons  operating  a 
railroad,  are  required  to  exercise  toward  passengers.  A  railroad 
company  is  not  liable  for  running  over  a  child  four  years  old, 
who  is  a  mere  intruder  or  trespasser,  if  the  act  is  not  done  care- 
lessly, or  with  gross  and  reckless  carelessness.  (Morrisay  v. 
Eastef-n  R.  R.  Co.,  126  Mass.  377;  FUzpcUrick  v.  Itiehburg 
R.R.  Co,,  128  Mass.  14;  and  see  Deering  on  Negligence,  418.) 
If  the  acts  constituting  a  neglect  be  specifically  pleaded  no 
other  can  be  proven.  (Batteraon  v.  Chicago  do.  R.  R.  Co.,  49 
Mich.  184.) 

De  Witt,  J. — ^Plaintiff's  complaint  is  for  damages  for  per- 
sonal injuries  sustained  while  riding  on  defendant's  horse  street- 
car. The  district  court,  upon  the  trial,  directed  the  jury  to 
find  for  the  defendant.  Plaintiff  appeals  from  the  judgment 
assigning  error  in  that  order.  Such  order  must  be  treated  as 
in  the  nature  of  a  nonsuit,  in  this  respect,  that,  if  the  evidence 
tended  to  prove  plaintiff's  cause  of  action,  it  will  be  taken  on 
api)eal  as  proved.  {McKay  v.  Montana  Union  Ry.  Co,,  13 
Mont.  15;  Creek  v.  McManus,  13  Mont.  152;  Mayer  v.  Car* 
rotliers,  14  Mont.  274.) 

There  was  evidence  that  the  plaintiff,  a  boy  five  years  of  age, 
was  riding  on  the  front  platform  of  the  horsecar,  with  the 
knowledge  of  the  driver,  and  that  the  car  struck  a  stone  and 
jolted  the  plaintiff  ofi^  and  ran  over  him,  inflicting  the  inju- 
ries complained  of. 

One  ground  of  the  motion  to  direct  the  jury  to  find  for  the 


15  Mont.}  Jbnssn  v.  Babboub.  587 

defendant  waB,  that  it  was  ^  not  shown  that  the  defendant  was 
guiltj  of  any  negligence.  We  are  of  opinion^  however^  that  to 
allow  a  boy  of  such  tender  years  to  ride  on  ihe  front  platform 
of  a  horsecar  was  evidence  of  negligence  sufficient  to  go  to  the 
jury. 

Upon  this  point  we  quote  as  follows  from  Pittsburgh  etc.  Sy^ 
Co.  v.  Cahlwell,  74  Pa.  St.  421:  '<It  is  clear^  from  all  the  evi- 
dence in  this  case^  an<}  under  the  instructions  of  the  court,  the 
jury  must  have  found  that  the  accident  which  resulted  in  the  loss 
of  the  plaintiff's  leg  would  not  have  happened  if  she  had  not  been 
permitted  to  ride  on  the  front  platform  of  the  defendant's  car* 
If  the  rules  of  the  company  had  not  forbidden  it  there  can  be 
no  doubt  that  it  was  gross  negligence  for  the  driver  to  allow 
children  as  young  as  the  plaintiff  and  her  companion  to  get  on 
the  front  platform  and  to  ride  there.  If  they  got  on  without 
his  permission,  instead  of  consenting  that  they  might  remain 
on  the  platform,  it  was  his  duty  to  compel  them  to  go  on  the 
inside  of  the  car,  or  to  stop  and  put  them  off;  and,  if  the  plain- 
tiff was  injured  by  his  negligence  in  allowing  them  to  ride  on 
the  platform,  the  company  is  clearly  liable  for  the  injury,  un- 
less the  plaintiff's  negligence  contributed  to  produce  it.  But 
Diligence  cannot  be  imputed  to  one  who  has  not  sufficient 
capacity  or  discretion  to  understand  the  danger  and  to  use  the 
proper  means  to  guard  against  it.  In  this  case  it  is  conceded 
that  negligence  is  not  imputable  to  the  plaintiff,  who  was  an 
infant  of  tender  age,  and  not  of  sufficient  capacity  to  foresee 
the  danger  to  which  she  was  exposed."  (See,  also,  the  follow- 
ing cases  cited  by  appellant,  which  are  in  pbint:  Jfuelhausen 
▼.  8i.  Louis  jRy.  Co.y  91  Mo.  344;  West  Philaddphia  By.  Co. 
V.  QallagheTy  108  Pa.  St.  524;  Philadelphia  OUy  By.  Co.  v. 
Sassard,  75  Pa.  St.  367;  Metropolitan  8L  By.  Co.  v.  JWoore, 
83  Ga.  452.  See,  also,  OMara  v.  Hudson  By.  Co.,  38  N.  Y. 
445;  Bobinsan  v.  Code,  22  Vt.  213;  Lynch  v.  JMurdin,  1  Q.  B. 
29;  2  Thompson  on  Negligence,  1180,  et  seq;  Ray  on  Negli- 
gence c.  36,  and  cases  cited;  Shearman  and  Redfield  on  Neg- 
ligence, §  49.)  We  are  satisfied  that,  under  the  authorities,  the 
evidence  of  negligence  in  this  respect  was  sufficient  to  go  to  the 
jury. 

Our  view  upon  this  point  of  the  motion  to  direct  a  verdict 
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in  fiivor  of  ntpondent  dispoMs  of  tbe  whole  of  that  moUoOi 
ezoepi  the  sixth  ground  thereof,  which  is  as  follows:  ^  That 
the  eyidence  shows  that  the  negligence  complained  of,  if  107, 
was  the  negligence  of  the  independent  contractor,  Vanghn,  or 
his  servanti  and  not  that  of  the  defendant  or  his  servant  or 
agent'' 

The  question  presented  is  whether  the  person  immediatdj 
cansbg  the  injurj  to  plaintiff  stood  in  |he  relation  of  a  serr- 
ant  of  defendant,  or  whether  he  w^re  the  servant  of  an  inde- 
pendant  contractor,  for  wliose  acts  of  n^ligence  the  defendant 
was  not  liable*  The  defendant  was  the  owner  of  a  streetcar 
franchise  in  the  city  of  Great  Falls,  He  had  bailt  a  car  track 
extending  over  six  or  seven  blocks,  and  had  one  or  two  cars  on 
the  track.  Defendant  lived  in  Helena.  J.  O.  Gregg  of  Great 
Falls  was  his  agent,  acting  for  him  in  rehition  to  this  streetcar 
franchise,  track,  and  cars.  Greggs  was  also  one  of  the  ownera 
of  the  railway.  Defendant  Barbour  was  trustee  of  the  rail- 
way. He  was  sued  apparently  as  trustee,  and  also  personally. 
It  seems  that  the  railway  })eople  were  not  operating  their  line 
very  extensively,  for  Mr.  Gregg  testified  that  he,  as  agent  for 
the  trustee,  hired  one  Vaughn  to  run  the  car  one  trip  a  day. 
Gregg  says  that  the  contract  with  Vaughn  was  that  he  was  to 
be  paid  so  much  money  per  month  to  haul  the  car  over  the  line 
once  a  day  each  way,  and  to  furnish  a  driver.  In  pursuanoft 
to  this  arrangement  Vaughn  furnished  the  driver  and  was  mov- 
ing the  car  along  the  track  at  the  time  the  plaintiff  was  injured. 
Defendant  contended  that  by  virtue  of  thisemployment  Vaughn 
was  an  independent  contractor,  and  that  defendant  was  not 
liable  for  the  negligence  of  Vaughn's  driver.  Mr  Gr^^g,  how- 
ever, testified  that  there  was  nothing  as  to  collecting  fiues  in 
this  contract  with  Vaughn.     In  fiict  fares  were  not  oolleoted. 

Without  expressing  any  opinion  as  to  whether  these  railway 
people  could  lease  their  road  and  rolling  stock  to  another,  for 
the  purpose  of  operating  it,  it  is  sufficient  to  note  here  that  no 
such  lease  was  made.  Tbe  track  and  rolling  stock  were  not 
delivered  into  the  possession  of  Vaughn  at  all.  He  did  noth- 
ing more  than  to  haul  the  car  one  trip  a  day* 

Mr.  Gr^  further  testified  that  he  spoke  to  the  plaintiff's 
father  in  regard  to  keeping  his  boys  away  from  the  car^  that 
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he  also  told  other  parties  to  keep  their  boys  awaji  that  they 
did  not  want  the  boys  there.  He  said  that  he  notified  those 
living  along  thecar  line  to  keep  their  small  boys  away;  that  they 
interfered  with  the  running  of  the  cars  by  stealing  almost  the 
cars,  carrying  off  pieces^  breaking  out  windows,  pushing  the 
cars  and  jumping  on  them,  and  interfering  with  the  business  of 
the  railway  people  in  every  way,  and  also  breaking  the  pad- 
locks they  had  put  on  the  cars.  Gregg  also  said:  **  I  have 
always  objected  to  the  boys  riding  on  the  cars  when  they  were 
being  driven;  I  had  no  direct  control  over  the  drivers,  but  I 
ordered  Mr.  Vaughn  to  see  that  the  drivers  kept  the  bpys 
away;  I  was  trying  to  protect  the  property;  I  had  driven  the 
plaintiff  off  the  cars  several  times.  The  contract  with  Vaughn 
was  that  I  was  to  pay  him  so  much  money  a  month  to  haul  the 
car  over  the  line  each  way  once  a  day,  and  furnish  a  driver;  I 
bad  nothing  to  do  with  the  drawing  of  the  car  backward  and 
forward,  or  directing  the  manner  in  which  it  should  be  done. 
I  sometimes  spoke  to  Vaughn  about  matters  concerning  the 
protecting  of  the  property  and  driving  the  boys  off;  whenever 
I  saw  the  boys  running  about  the  cars,  either  when  being  driven 
or  standing  idle,  I  chased  them  away;  I  don't  remember  that 
I  told  the  drivers  to  keep  them  away,  but  I  remember  telling 
him  one  day  to  skin  them  with  his  whip;  there  might  have 
been  other  times  that  I  gave  these  orders,  but  I  don't  remember 
any  particular  date;  whenever  I  saw  the  boys,  if  the  driver  was 
around,  I  would  speak  to  the  driver,  but  I  always  made  it  a 
point  to  see  Mr.  Vaughn  about  it,  and  Vaughn  and  myself 
very  frequently  went  over;  we  chained  the  oars  once  or  twice 
to  keep  the  boys  away. 

Under  these  facts  the  district  court  held  that  Vaughn  was 
an  independent  contractor,  and  that  the  defendant  was  not 
liable  for  his  negligence. 

To  draw  the  distinction  between  independent  contractors 
and  servants  is  often  diflScult;  and  the  rules  which  courts  have 
undertaken  to  lay  down  on  this  subject  are  not  always  simple 
of  application.  A  rule  as  often  quoted  as  any  is  stated  in  the 
syllabus  of  the  case  of  Bibbs  y.  N.  A  W.  E.  R  Co.,  87  Va. 
711,  afler  an  able  review  of  the  authorities,  as  follows:  ^'Inde* 
pendent  contractor  is  one  who  renders  service  in  the  course  of 
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an  occapatioDy  and  represents  the  will  of  his  employer  only  as 
to  the  result  of  his  work,  and  not  as  to  the  means  whereby  it 
IS  accomplished,  and  is  usually  paid  by  the  job.'' 

Brackett  v.  Lvbke^  4  AUeu,  138,  is  also  a  leading  case.  The 
opinion  states  as  follows:  ''The  distinction  on  which  all  the 
cases  turn  is  this:  If  the  i)erson  employed  to  do  the  work  car- 
ries on  an  independent  employment,  and  acts  in  pursuance  of 
a  contract  with  his  employer  by  which  he  has  agreed  to  do  the 
work  on  certain  specified  terms,  in  a  particular  manner,  and 
for  a  stipulated  price,  then  the  employer  is  not  liable.  The 
relation  of  master  and  servant  does  not  subsist  between  the 
parties,  but  only  that  of  contractor  and  oontractee.  The  power 
of  directiug  aud  controlling  the  work  is  parted  with  by  the 
employer,  and  given  to  the  contractor.  But,  on  the  other 
hand,  if  the  work  is  done  under  a  general  employment,  and  is 
to  be  performed  for  a  reasonable  compensation  or  for  a  stipu- 
lated price,  the  employer  remains  liable,  because  he  retains  the 
right  and  power  of  directing  and  controlling  the  time  and 
manuer  of  executing  the  work,  or  of  refraining  from  doing 
it,  if  he  deems  it  necessary  or  expedient.  This  distinction  is 
recognized  in  the  cases  adjudged  by  this  court  (Sprwdt  v. 
Hemmingway^  14  Pick.  1;  Stcme  v.  Codman^  16  Pick.  299; 
Hiiliard  v.  Richardson,  3  Gray,  349;  Linton  v.  SmUh,  8  Gray, 
147.)" 

lu  2  Thompson  on  Negligence,  page  909,  et  seq.,  we  find  the 
following: 

^*  Sec.  35.  In  every  case  the  decisive  question  is,  Had  the 
defendant  the  right  to  control,  in  the  given  particular,  the  con- 
duct of  the  person  doing  the  wrong?  On  this  question  the 
contract  under  which  the  work  has  been  done  must  speak  con- 
clusively in  every  case,  reference  being  had,  of  course^  to  sur- 
rounding circumstances.  This  being  so,  the  mere  fact  that 
the  agent  who  did  the  injury  carried  on  a  separate  and 
independent  employment  will  not  absolve  his  principal  from 
liability.  {Brackdt  v.  Lubke,  4  Allen,'138;  Sadler  r.  Hmlook, 
4  El.  &  Bl.  670.)  ^  If  such  were  the  rule  a  party  would  be 
exempt  from  responsibility  even  for  the  negligent  acta  of  his 
domestic  servants,  such  as  his  cook,  eoaehman,  or  gaideoer.'  '^ 

<'SBa  39.    Perhape  the  moat  usual  tert  by  wkioh  to  ddei^ 
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mine  whether  the  person  doing  the  injury  was  a  servant  or  an 
independent  contractor  is  to  co'nsider  whether  he  was  working 
bj  the  job  or  at  stated  wages — so  much  per  daj,  week,  or  month. 
{SchiUar  y.  Hudson  River  R.  Co,,  38  Barb.  653.)  A  person 
who  works  for  wages,  whose  labor  is  directed  and  controlled 
by  the  employer,  either  in  person  or  by  an  intermediate  agent, 
is  a  servant,  and  the  master  must  answer  for  the  wrongs  done 
by  him  in  the  course  of  his  employment.  A  person  who,  for 
a  stated  sum,  engages  to  perform  a  stated  piece  of  labor  in 
wliich  he  is  skilled,  the  proprietor  of  the  work  leaving  him  to 
his  own  methods,  is  an  indepen  ent  contractor;  the  proprietor 
does  not  stand  in  the  relation  of  superior  to  him,  and  is  not 
auswerable  for  the  wrongs  done  by  him  or  his  servants  in  the 
prosecution  of  the  work,  unless  special  circumstances  exist 
making  him  so.  {Morgan  v.  Bowman^  22  Mo.  638.)  The  rul^ 
has  been  applied  so  as  to  exempt  a  railway  company  from  lia- 
bility for  the  negligence  of  a  contractor  who  had  engaged  to  do 
a  piece  of  filling  at  twenty  oents  per  yard,  although  the  conn 
pany  furnished  track,  trestle,  cars,  mules,  and  drivers.  (Cbt- 
trat  i2.  Co,  v.  Grant,  46  Ga.  417.)  The  fact  that  the  employee 
was  hired,  not  for  a  definite  time,  but  to  perform  a  particular 
job,  does  not,  however,  of  itself  n^ative  the  relation  of  master 
and  servant,  for  under  such  a  contract  the  employer  may  well 
retain  full  control  over  him;  and  it  must  constantly  be  borne 
in  mind  that  the  power  to  control,  on  the  part  of  the  employer, 
is  the  essential  fact  establishing  the  relation.'' 

We  also  find  it  staled  in  Shearman  and  Bedfield  on  Negli- 
gence, sections  76  and  77,  as  follows: 

**  Sec.  76.  Although,  in  a  general  sense,  every  person  who 
enters  into  a  contract  may  be  called  a  *  contractor,'  yet  that 
word,  for  want  of  a  better  one,  has  come  to  be  used  with  special 
reference  to  a  person  who,  in  the  pursuit  of  an  independent 
business,  undertakes  to  do  specific  jobs  of  work  for  other  per* 
sons,  without  submitting  himself  to  their  control  in  respect  to 
all  the  petty  details  of  the  work.  It  is  not  altogether  easy  to 
give  an  accurate  definition  of  the  word  ^contractor,'  as  it  is 
used  in  the  reports,  and  as  we  shall  use  it  hereafter;  but  we 
think  we  have  approximated  to  accuracy.  The  true  test,  as  it 
seems  to  ii8|  by  which  to  determine  whether  one  who  lenden 


692  Jbnbbn  v.  Ba&boub.    [March  T.|  1895 

Bervioe  to  another  does  so  as  a  contractor  or  not,  is  to  aacerttin 
whether  he  renders  the  service  ill  the  course  of  an  independent 
occupation^  representing  the  will  of  his  employer  only  as  to 
the  result  of  his  work,  and  not  as  to  the  means  by  which  it  is 
accomplished/' 

'^Sfic.  77,  One  who  has  an  independent  business,  and  gen- 
erally serves  only  in  the  capacity  of  a  contractor,  may  abandon 
that  character  for  a  time,  and  become  a  mere  servant  or  agent, 
and  this,  too,  without  doing  work  of  a  different  nature  from 
that  to  which  he  is  accustomed.  If  he  submits  himself  to  the 
direction  of  his  employer  as  to  the  details  of  the  work,  fulfilling 
his  wishes  not  merely  as  to  the  result,  but  also  as  to  all  the 
means  by  which  that  result  is  to  be  attained,  the  contractor 
becomes  a  servant  in  respect  to  that  work«  And  he  may  evea 
be  a  contractor  as  to  part  of  his  service,  and  a  servant  as  to  a 
part.  Whether  he  works  as  a  contractor  or  as  a  servant  is  a 
question  of  mingled  law  and  fact,  which  it  is  scarcely  possible 
to  decide  by  any  fixed  rule  which  will  accurately  govern  those 
cases  where  the  one  occupation  borders  closely  upon  the  other. 
In  most  instances  the  distinction  is  easily  observed.'' 

Applying  the  principles  of  the  decisions  to  the  facts  of  the 
case  at  bar  we  cannot  hold  that  Vaughn  was  an  independent 
contractor. 

The  question  raised  by  the  appellant  as  to  whether  the  rail- 
road people  could,  under  their  charter,  delegate  the  running  of 
their  cars  to  another,  is  not  necessary  to  discuss,  for  the  reason 
that  we  are  of  opinion  that  Vaughn  was  not  in  the  relation  of 
an  independent  contractor.  Neither  the  franchise,  the  roadbed, 
or  the  rolling-stock  was  leased  to  Vaughn  or  given  into  his 
control.  He  was  simply  employed  by  the  mouth  to  run  a  car 
one  trip  a  day.  We  cannot  understand  that  his  position  differed 
materially  from  that  of  a  driver  employed  to  drive  a  car  ten 
trips  or  twenty  trips  a  day.  All  drivers  are  employed  to  per- 
form certain  services,  and  to  some  extent  they  perform  them  in 
their  own  way,  as  does  one's  cook,  his  gardener,  or  his  coach- 
man, as  remarked  in  the  case  of  BrackeU  v.  Lubke,  tuprcu 

Referring  again  to  the  rule  as  laid  down  in  Bibb%  v.  N.  A  W* 
i2«  J2.  Cb.,  supra,  the  respondent  argues  that  Vaughn  repre- 
sented the  will  of  his  employer  only  as  to  the  result  of  his 
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work^  and  not  as  to  the  manner  of  its  performance;  that  is  to 
aaji  that  Vaughn  oontracted  to  deliver  to  his  employer  the 
TCsoIt  of  putting  the  car  over  tho  track  once  a  day  by  his 
own  methods.  But  so  it  might  be  argued  that  on^s  ooadi- 
man  contracts  to  produce  the  resnlt  of  convejring  his  master 
from  his  house  to  his  office,  or  wherever  he  may  wish  to  go,  or 
one's  cook  contracts  to  produce  the  result  of  placing  before  his 
master  his  daily  food.  But  such  is  not  the  sense  in  which  the 
word  **  result  '^  is  nsed  in  the  rule.  We  think  that  the  word 
^result,''  as  so  used,  means  a  production  or  product  of  some  sort, 
and  not  a  service.  One  may  contract  to  produce  a  house,  a 
ship,  or  a  locomotive;  and  such  house,  or  ship,  or  locomotive 
produced  is  the  **  result.''  Such  '' results"  produced  ara  often^ 
and  probably  generally,  by  independent  contractors.  But  we 
do  not  think  that  plowing  a  field,  mowing  a  lawn,  driving  a 
carriage,  or  a  horseoar,  for  one  trip  or  for  many  trips  a  day,  is 
a  **  result"  in  the  sense  that  the  word  is  used  in  the  rule.  Such 
acts  do  not  result  in  a  product    They  are  simply  a  service. 

In  addition  to  these  views  mentioned  we  have  the  fact  in 
this  case,  that  the  railway  people  did  not  part  with  the  posses- 
sion or  the  right  of  possession  or  control  of  the  railway  plant. 
It  would  perhaps  be  difficult  to  draw  a  dear  distinction  between 
the  relations  which  Mr.  Or^g  held  to  the  railway  property 
and  the  drivers  and  that  of  any  person  admittedly  having 
supervision  over  them.  No  superintendent  assumes  control 
over  every  minute  detail  of  an  employee's  work.  In  all  work 
which  demands  sufficient  intelligence  to  require  a  man  instead 
of  a  machine  the  man  must  be  left  to  direct  his  own  move- 
ments to  some  extent  But  it  is  dear,  from  our  review  of  Mr. 
Greg's  testimony,  that  he  did  not  consider  the  driver  of  the 
car  as  the  servant  of  a  contractor  independent  of  the  railway 
people.  (See  his  testimony  cited  above.)  Mr.  Or^;g  qualified 
his  statements  somewhat  by  an  attempt  to  disdaim  any  super- 
vision of  the  actual  moving  of  the  car,  but  we  think  that  his 
testimony,  as  a  whole,  did  not  place  Vaughn  in  the  position  of 
an  inde{)endent  contractor. 

After  stating  any  rule  which  is  to  determine  whether  one  is 

an  independent  contractor  or  a  servant  it  is  very  easy,  by  a 

little  casuistry,  to  construe  any  person  who  performs  a  service 
VoLi  XV.— ss 
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to  be  an  iDdependent  oontraotor.  We  have  endeavored  to  point 
out  such  dangers.  We  think  that  the  district  court  fell  into 
just  such  a  mistake.  If  Yaugbn,  in  this  case,  is  an  independ* 
ent  contractor,  a  very  few  steps  farther  in  the  same  direction  of 
construction  would  make  all  servants  independent  contractoia» 
We  are  wholly  satisfied  that  Vaughn  was  not  an  independent 
oontractori  but,  on  the  contraiy,  stood  in  the  relation  of  an 
emplojeci  for  wages^  of  defendant  in  this  case. 

The  judgment  is  therefore  reversed^  and  the  case  is  xemanded 
for  a  new  triaU 

HxrsT,  J.y  concom 
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Of  common  oarTier»  eee  Sikun.  1. 

Of  life  insnranoe  company,  aathority,  lee  LnniBAaai^  2«  S. 

ALDCONT. 
Konoomplianee  with  order  for  payment  of,  eee  KAiBTAfti  AMD  DxroMil^  I* 

AMENDMENT. 

Of  constitotiQn,  ■eeTOojnffiTUTioNAL  Law,  1,  Si 

Of  title  of  habeas  oorpus  proceeding,  see  HAi«Aa  OoBPin,  1. 

Of  oomplaint  and  Judgment  after  default  In  ejectment*  see  inonaanf  8» 

APPEAL. 

]•  The  trial  conrt  amended  its  Jadgment  on  motion  of  the  defendant  to  correct 
certain  defects  therein.  An  appeal  was  taken  by  the  defendant  firom  the  ori^^ 
Inal  Judgment,  and  also  from  the  order  of  the  court  denying  his  motion  for  a 
new  trial.  Eeld,  That  ss  this  appeal  brought  the  whole  case  before  the  conrt  it 
should  not  be  dismissed  on  the  ground  that  it  should  have  been  taken  fh>m 
the  amended  Judgment,  but  had  it  been  from  the  original  Judgment  alone 
ihe  rule  might  be  otherwise.— TFoZ/y.  Great  FalU  Sapid  T,  Oo„  49. 

%  The  particular  proTision  of  section  423  of  the  Code  of  Giril  Procedure  permit 
ting  serrioeof  a  notice  of  appeal  "  on  the  adverse  party  or  his  attorn^  prS' 
Tails  OTer  the  general  provision  of  section  492  that,  in  sll  cases  where  the  party 
has  an  attorney,  the  seryioe  of  papers  shall  be  upon  the  attorney  instead  of  the 
party,  and  in  such  case  serrioe  of  the  notice  upon  the  respondent  personally  ii 
aofilcient.— Jtfdnfto  y.  Largeyt  116. 

H  .Appeals  are  matter  of  statutory  regulation,  and  there  must  be  a  substantial 
oomplianoe  with  the  statute  in  order  to  confer  Jurisdiction  upon  the  appellate 
oourt  The  appellant  is  charged  with  the  duty  of  perfecting  his  appeal  in  tha 
manner  provided  by  law,  and  error  in  this  regard  aiSBcts  the  Jurisdiction  of  tha 
appellate  court  {TefrUory  y.  Aifina,  6  Mont.  247;  OamirigM  y.  Bw^kkiie,  % 
Mont  404;  SMe  y.  6«^,  10  Mont  210;  SkM  T.  Umihrvp,  13  Mont  M^ 
eited.)— estate  t.  Black,  148. 

(197) 
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L  When  ft  ipeoifloaflon  of  error  !■  required  in  ft  dTll  otie  floeb  epeoiileftllon  li 
ftbeolntely  eeaenUel  in  order  that  the  ooart  may  xeiiew  the  error  oomplftiiied 
of.  In  ft  oriminal  oaae  Uie  notioe  of  motion  for  ft  new  triftl  it  the  spedficftlioa 
of  error,  end  in  ftnftlogy  to  the  deoisione  in  oiYil  casee  aa  to  apeeiiicatiom,  if 
the  notioe  of  motion  doea  not  apecify  the  error,  it  will  not  be  eonaidered. 
(Raymond  y.  2}iexUm,  7  Mont  801;  lirritory  r.  Behberg,  6  Mont  467.)— /<<• 

Si  Under  leotiona  856  and  866  of  the  Oriminal  Practioe  Act  the  application  for 
ft  new  triftl  mnat  be  made  npon  motion,  and  written  notioe  of  motion  mnat 
be  filed  within  a  given  time.  If  the  ftpplicfttion  ia  made  npon  the  groond 
that  the  court  haa  misdirected  the  Joiy  upon  a  mftterial  matter  of  law  the 
application  mnat  be  made  npon  a  bill  of  exoeptiona,  or  npon  the  minntea  of 
the  ooort,  "and  the  notioe  of  motion  mnat  atate  particularly  the  eiror  npon 
which  the  party  making  the  application  reliea";  and  this  is  required,  notwittk- 
itanding  the  act  of  September  18»  1887,  which  proTidea  that  the  charge  and 
iBatmotionB  giyen  by  the  court  to  the  jury  are  deemed  excepted  to,  and  that 
no  exception  need  be  taken  thereto,  nor  any  bill  of  exoeptiona  filed.  Thia 
ftatuto  doea  not.  ipeo  /aoto,  make  the  inatmctiona  a  bill  of  exceptions,  bat.  ia 
order  to  bring  them  before  the  court  for  review,  they  must  be  embodied  in  a 
bill  of  axecmtiona  or  atatement  (Kieintehmidi  t.  MoDennoU,  IS  Xbnt.  8Q9» 
oited.)— idf 

C  Under  section  S97  of  the  Oode  of  Civil  Procedure  a  motion  for  ft  new  trial  to 
made  upon  the  mioutea  of  the  court  or  a  bill  of  exoeptiona  or  a  atatoment  of 
the  caae,  and  where  the  record  afllrmatiTely  discloaea  that  no  anoh  papera  wen 
before  the  court  on  tlie  hearing  of  the  motion,  an  appeal  from  an  order  deoiy- 
ing  it  will  be  dismisaed.— .Buoion  y.  ComminUmen  ofJknoeom  Caunty^  9ik 

7*  If  ft  Juror  ia  accepted  over  a  party'a  objection  for  cauae,  and  he  undn^takea  to 
aava  such  objection  for  review  on  appeal,  he  must  show  in  his  record  that  when 
he  finally  accepted  the  Jury  he  had  not  remaining  a  peremptory  ehaUenge  bj 
which  he  could  have  excluded  auoh  objectionable  Juror.  (IWrttofy  t.  Bari^ 
7  Mont  42,  extended.)— Daridson  v.  Bordeaux,  346. 

8.  Where  the  verdict  of  the  Jury  haa  been  reviewed  by  tiie  court  below  in  deio^ 
mining  the  credit  to  be  given  to  the  witnessea  it  will  not  be  diaturbed  on  ap- 
peal.—^actsAato  Y.  Degehhart,  267. 

9.  Where  there  la  no  bill  of  exoeptiona  in  the  record,  nor  motion  for  a  new  trial, 
and  no  order  denying  such  a  motton,  an  alleged  error  of  the  fnsuiBciftncy  of 
the  evidence  to  auatain  the  finding  of  the  Jury  and  court  will  not  be  ooiiaid> 
ered.  (Porter  y.  Clark,  6  Mont  346;  Aider  Oulek  Mining  Co,  y.  Aiyes,  6 
Mont  92,  cited.)  It  is  presumed  in  such  caae  Uiat  the  evidence  snpporto  fba 
findings  and  Judgment,  and  that  the  instructions  were  baaed  upon  testimony 
in  the  case.  (Broadwater  v.  Bioharde,  4  Mont  80;  Prinoeton  Min.  Oo,  y. 
lint  NaL  Bank^  7  Mont  680;  hockey  y.  Boo§ky,  4  Mont  467;  Morse  v.  Bwan, 
a  Mont  806;  IVmK  y.  thoeU,  6  Mont  19;  Blaok  y.  iUael;^  6  Mont  16^  cited.) 
BeaUy  y.  Murray  Placer  M,  Co,,  814. 

Ut  Where  the  testimony  In  the  record  fidli  saftlafiietorlly  to  show  that  the  flndingi 
of  fiMt  are  against  the  weight  of  evidence  they  must  stand  as  vp<gmffed  by  tho 
trial  Judge.— JftfodotMr^ifc  y.  WaUh,  644. 

11.  An  objection  that  the  court  had  no  Juriadlction  to  settle  a  bill  of  exoeptioiia  to 
waived  by  ft  pftrty  who  is  preaant  ftnd  participates  in  the  settlement  without 
urging  the  objection.  (McKay  y.  Montana  Vnion  By.  Co,,  18  Mont  15;  Waith 
Y.  JfueUer,  14  Mont  76,  dted.)— Coguard  y.  WeineieUi,  664. 

fit  On  an  appeal  by  the  stoto,  where  no  briefli  are  filed  or  oral  argnmente  madsb 
nor  the  attention  of  the  oourt  directed  to  any  error  in  the  reoord,  the  auprano 
«ottrt  will  condods  that  the  appellant  by  fidling  to  preaant  and  pcoaeento  ito 
appeal,  intends  to  abftndon  the  oMMk  and  the  JndgBMiit  will  ba 
T.XMUi^66a» 
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18.  Error  occurring  on  the  trial  upon  the  question  of  the  admiMibfllty  of  eridenoft 
neoessitateB  %  new  trlftl.  ( Woolmanr.  Garringert  3  Mont  406;  OoUier  r.  Sr^ 
0in,  2  Mont.  557;  BarUey  ▼.  Tieleke,  2  Mont  486,  dted.)— JCidcUtf  Creek  Pikh 
Oo,  T.  Henry,  668 

lii  "Where  tliere  is  a  sabstaDtial  conflict  in  the  eyidenoe,  ftnd  that  conflict  has  heeo 
resolyed  by  the  court  below,  and  a  motion  for  a  new  trial  denied;  this  oonrt 
will  not  disturb  the  re8ult.--2?rotot)/Md  v.  Bier,  408. 

2A.  The  exclusion  of  eyidence  can  operate  no  injury  to  the  party  offering  it  where 
other  testimony  is  Areely  admitted  competent  to  establish  all  that  was  sought 
to  be  proved  by  the  eyidence  excluded.— id. 

]iOL  Whore  a  case  has  been  submitted  to  the  court  without  argument  or  brief  on 
the  part  of  the  appellant  it  is  not  the  duty  of  the  court  to  make  yeiy  diligent 
search  in  order  to  reyerse  a  Judgment  by  default  where  no  obyious  fatal  ep> 
ror  appears.  (Territory  y.  BoberU,  9  Mont.  12;  Territory  t.  Mooney,  8  Mont 
161;  Territory  t.  Stanton,  8  Mout  167,  cited.)— 6%  ofHOena  ▼.  Brvle,  429. 

17.  In  the  case  at  bar,  so  fiur  as  regards  that  portion  of  the  appeal  from  the  Judg- 
ment only,  the  court  is  confined  in  its  examination  to  the  question  of  whether 
the  complaint  states  a  cause  of  action  and  supports  the  Judgment  (Foeter 
T.  TfiZson,  6  Mont.  68;  Hagginr.  ho/rtne,  onto,  p.  809,  oited.)~J(i. 

18.  Where  the  record  on  appeal  to  which  the  court  is  confined  dlMdoaes  no  radtel 
Mxor  whieh  will  Titiate  the  Judgment  none  will  be  preenmed.— ict 

APPEALABLE  ORDEB. 

An  order  entersd  on  motion  to  retax  the  costs  of  an  appeal  to  the  supreme  eoorl 
upon  return  of  the  remitfiitir  ia  a  special  order  made  after  final  Judgment^ 
and  therefore  appealable.  (Bader  t.  Nottingham,  2  Mont  167;  Orr  y.  BaekeUt 
2  Mont  860;  Firet  Nat.  Bonft  t.  NeiU,  18  Mont  877,  disiinguished.}— J^oii 
▼•  Maxey,  100. 

ASSAULT. 

Eyidence  in  ciyil  action  for,  see  Eymnrai,  IL 

ASSIGNMENT  FOB  BENEFIT  OF  0BEDIT0B8. 

]•  Aoomplaint  in  an  action  against  an  assignee  for  the  benefit  of  ereditors  and 
Jiis  assignors,  which  alleges  merely  that  the  plaintilf  ia  informed  and  belieyes 
that  the  assignee  has  not  made  an  inyentory,  does  not  set  up  Buffldent  matter 
entitling  the  plaintiff  to  a  decree  that  the  assignee  make  and  file  such  inyen- 
tory.—JT/einscAmidf  y.  Steele,  181. 

8.  A  complaint  in  such  action  alleging  merely  that  a  designated  bank  is  a  large 
creditor  of  the  assignors,  and  that  it  offers  to  remit  certain  interest  on  their 
account  if  the  assignee  will  deposit  his  collectionB  with  the  bank,  but  not 
alleging  that  he  is  not  depositing  the  ftinds  in  sooh  bank,  does  not  warrant  a 
decree  requiring  him  to  so  deposit  them.— ill 

flL  A  complaint  in  an  action  against  an  assignee  and  his  assignors,  which  oontaina 
no  allegation  whateyer  of  the  assignee's  financial  condition,  nor  any  statement 
that  he  is  not  amply  able  and  willing  to  account  for  all  of  the  assets  of  the  assign- 
ment does  not  entitle  the  plaintiff  to  an  order  requiring  the  assignee  to  giye 
bond  for  the  faithftil  discharge  of  his  duties  as  ss8ignee.^Jd. 

4  Where,  in  an  action  against  an  assignee  and  his  assignors,  it  appears  that  the 
assignment  is  made  with  preferences,  and  refers  to  "  Schedule  A,"  annexed,  as 
oontalning  the  preferences,  whereas  the  hei  is  that  the  sehednle  of  preferancea 
annexed  is  called  "B**  instead  of  "A,"  but  there  is  only  one  sehednle  annexed 
or  referred  to  in  the  assignment  this  is  to  be  regarded  as  purely  a  clerical  erroTt 
wholly  immaterial,  and  does  not  entitle  the  plaintiff  to  an  order  requiring  Hm 
topi^  the  ereditors  pro  rata,  instead  of  by  prafeMHosi.— id. 
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i.  A  complaint  in  «  aoUoo  against  an  aatlgnee  and  his  aoignon  wfaSeb  allegea 
merely  ihtX  the  plaintiff  ia  informed  that  the  anignee  stated  that  he  had  ao- 
oepted  the  assignment  for  the  purpose  of  making  snch  profits  as  were  possible, 
does  not  entitle  the  plaintiff  to  an  order  fixing  the  compensation  of  ttesssignwi 
•t  some  reasonable  anm.— id. 

••  A  eredMor,  in  an  action  against  an  assignee  and  his  assignors,  cannot  ask  the 
conrt  to  enforce  the  assignment  in  all  respects  except  in  one  partienlar  as  to 
preferences,  and  at  the  same  time  claim  that  the  assignment  is  fraodnlent  at 
tocreditors.^/d. 

7.  An  ssslgnee  for  the  benefit  of  creditors  may  sne  in  trover  to  reooTsr  promis- 
sory notes  from  the  sssignor,  whose  dntj  it  was  to  deliyer  them  to  the  aasignee. 
Meadoweraft  y.  Walsh,  644. 

S»  Where  a  promissory  note  exeoated  to  a  firm  is  transferred  by  one  of  the  par^ 
ners,  after  the  firm  makes  an  assignment  for  the  benefit  of  creditors,  and  the 
proceeds  are  applied  to  snch  partner's  lindividoal  debts,  which  acts  the  other 
partner  ratifies,  the  maker  cannot  complain  of  snch  transfer  of  the  note,  sinoo 
he  is  amply  protected  against  any  possible  >nbseqaent  claim  the  firm  or  the 
rattlying  partner  may  have  against  hinu—id. 

ATTACHMENT. 

L  In  the  absence  of  firavd  there  is  nothing  to  prsTcnt  a  lecond  levy  by  attaoib* 
ment  under  an  outstanding  writ  upon  personal  property  for  a  Just  debt,  where 
snch  property  has  once  been  taken,  bnt  afterwaids  surrendered,  by  mistake  or 
otherwise,  and  where  no  other  rights  in  terrene,  and  the  legal  owner  interposes 
no  protest  against  such  second  Uyj.— First  I/at.  Bank  of  BnUe  t.  Boyce,  189l 

B,  In  the  case  at  bar  an  attaching  creditor  released  the  lien  of  the  attachment, 
onder  an  agreement  that  the  debtor  would  execute  an  assignment  of  all  his 
goods  and  property,  making  the  former  a  preferred  creditor,  which  assignment 
was  accordingly  executed.  Bsld,  that  if  the  deed  of  assignment  was  Told  by 
reason  of  any  fraudulent  provision  therein,  such  attaching  creditor  might  re- 
take the  goods  by  a  second  leyy  under  the  original  writ,  and  acquire  a  Talid 
lien,  in  the  absence  of  fraud,  and  where  no  rights  interyened  lietween  the  fint 
and  second  leyy.<^id. 

t»  Where  an  interyening  creditor  fails,  in  his  complaint  of  interyention,  to  assail 
an  assignment  made  by  the  debtor  prior  to  the  interyenor's  attempt  to  atta<^ 
property  coyered  thereby,  he  is  to  be  regarded  as  treating  the  assignment,^ar 
the  purposes  of  his  interyention,  ss  honest  snd  fair,  and  by  such  confession 
he  stands  in  no  position  'to  demand  an  attachment  against  such  proper^  of 
bis  debtor,  or  to  interyene  in  a  suit  between  a  prior  attaching  creditor  and  Hm 
debtor.    (Saing  y.  Kirkpatrick,  6  Mont.  119,  cited.)— Id. 

i.  Ck>nstruing  together  sections  507  and  608  of  the  Code  of  Civil  Prooedoie,  pro- 
yiding  that  the  prevailing  party  shall  deUver  to  the  clerk  of  the  court  a  yeri- 
fled  memorandum  of  the  items  of  costs  and  necessary  disburMments,  and  that 
such  memorandum  need  not  include  the  legal  fees  or  costs  of  any  officer  of 
the  court,  Add,  tliat  a  sherilTii  expenditures,  such  ss  rent  bills,  keeper's  fees* 
gss  bills,  water  rents,  fuel  bills,  and  such  other  disbuxsements  necessarily 
made  in  leyying  attachment  writs,  need  not  be  included  in  such  memorandum 
of  costs.  iBank  v.  iTeiO,  13  Mont.  877;  Orr  v.  Bdsk$U,  2  Moni  S60«  dtedJ^ 
id. 

ATTOBNET  IN  FACT. 

A  duly  appointed  attorney  in  fact  mi^  institute  a  hdbea9  oorpuB  proceeding  fbr 
the  benefit  of  his  principal,  make  the  necessary  affidavit,  and  take  such  other 
necessary  steps  in  the  matter  as  an  attorney  in  &ct  could  do  hi  other  cases,  snd 
any  Judgment  rendered  in  the  case  would  be  binding  ss  to  hispnndpaL— ^Cols 
sxrsL  CMroiaT.  Mt>ia,187. 
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ATTORNETB. 
Sbm  of;  In  tetioii  on  li^onotion  bono,  lee  IiudmotioMi  It 

BANKS  AKD  BANKING. 

fieeilon  6S43  of  the  Berised  StetateB  of  the  United  B«itet,whiohnqnires<heMieti 
of  an  ineolvent  national  bank  to  be  ratably  distribnied  among  the  orediton, 
and  forbidding  any  preferenoea  to  be  given  or  snffered,  does  not  interfere  with 
the  equitable  right  of  a  debtor  of  the  bank  to  set  off  against  his  indebtedness 
the  amount  of  a  claim  he  holds  against  the  bank,  and  whether  or  not  his  in- 
debtedness to  the  bank  has  actually  matured  at  the  time  of  the  bank's  insol- 
Tency  is  immaterial.— Jfaroer  v.  Dyer,  817. 

BA8TABDT. 

1«  In  a  prosecution  for  bastardy  declarations  made  hj  the  proseontrix,  while  la 
traTail,  that  the  defendant  was  the  father  of  her  child,  are  incompetent— iSfo^e 
ex  rA  Zehniner  y.  Tipton,  74. 

Si  In  a  prosecution  for  bastardy  it  is  error  to  charge  the  Jury  that  the  testimony 
of  the  prosecutrix  must  be  sustained  by  facts  and  circumstances  corroborating 
iti  since,  under  section  616  of  the  Oode  of  Oivil  Procedure,  the  direct  cTidence 
of  one  witness,  who  is  entiUed  to  full  credit,  is  sufficient  for  proof  of  any  fMst 
oxoept  perjury  and  treason.— Jd. 

BAWDY  H0U8B. 
Prosecution  for  maintaining,  see  OniicnfAXi  Law,  St  3»  4  B>  !• 

BILL  OF  EXOEPTIONB. 
Settlement  of,  see  Apvsal,  1L 

BONDS. 

Of  indemnity,  see  Cohtxbsiov,  8. 

Under  section  1950  of  the  Oompiled  Statutes,  as  amended  by  aot  of  Febmary  14, 
1898,  the  question  which  the  school  trustees  may  decide  to  submit  to  the  elec- 
tors, and  upon  which  the  electors  shall  Tote,  is,  whether  authority  shall  be 
giyen  to  the  trustees  to  issue  bonds  in  a  certain  amount,  bearing  a  certain  rate 
of  interest,  and  payable  and  redeemable  at  certain  times  and  for  certain  pur- 
poses. And  a  notice  of  election  which  states  only  the  amount  of  the  bonds,  and 
the  purposes  for  which  the  money  is  to  be  used,  wholly  omitting  the  rate  of 
interest  of  the  bonds,  the  time  when  payable,  and  the  time  when  redeemable. 
Is  insuificient,  and  the  issuance  and  delirery  of  bonds  pursuant  to  the  election 
held  thereunder  should  Ije  enjoined.— iSloto  ex  re2.  Stanford  t*  iSo^iooI  Dtsf. 
JVo.  1,  OoMoade  Oowdy,  188. 

BOUNDABT. 

1.  At  common  law  nayigable  water  is  that  which  ebbs  snd  flows  with  the  tides 
of  the  ocean,  and  the  abutting  landowner  has  title  to  high-water  mark.  Upon 
non-navigable  streams  the  abutting  landowner  has  title  adfllum  mtdkun  agum, 
Gibson  ▼.  KeOsy,  417. 

%  Under  Montana  law  the  boundary  of  land  on  a  nontidal  naYigable  river,  when- 
erer  another  intent  is  not  expressed,  extendi  to  the  ordinary  low-water  mark* 
Id. 

8L  Ejectment  will  lie  at  the  suit  of  a  riparian  owner  on  a  nayigable  stream  to  re- 
coyer  the  possession  of  land  between  high  and  low  water  mark  from  one  who  ii 
in  possession  thereof  not  claiming  rights  as  n  narigator  or  flsherman.— iUL 
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BBIEFB. 

On  An  ftppeal  by  the  state,  where  no  briefs  are  filed  or  oral  argnmentB  made,  nor 
the  attention  of  the  oovltH  directed  to  any  error  in  the  record,  the  enpreme 
court  will  oonolnde  that  the  appellant,  by  failing  to  present  and  proeeoute  its 
appeal,  intends  lo  abandon  the  case,  and  the  Judgment  will  be  affirmed.— iStols 

T.  JkLkin,  666b 

BUBOLABT. 

Bnfflcienoy  of  information  in,  see  Obihival  Law,  7. 
Instmotions  in  prosecution  for,  see  Obxhdiiii  Law,  8,  % 

OEBTIOBABL 

WXL  not  Ua  to  nvlew  alleged  abuse  of  discretion,  see  Taxm,  1. 

Dlioretion  of  oourt  in  appointing  recelTer,  not  reriewable  under,  see  BiuufAB.  !• 

OHANOE  OF  YBNUB. 

L  Beotlon  66  of  the  Oode  of  OiTil  Procedure,  which  proridea  that  actions  eon- 
oeming  Und  shall  be  "tried"  .in  the  county  where. the  land  is  sifenated,  is 
not  in  conflict  with  section  11,  article  8,  of  the  state  constitution,  providing 
that  such  actions  shall  be  "commenced  "  in  the  county  where  the  land  is  situ- 
ated, and  where  an  action  is  so  "commenced,"  but  prior  to  tiie  appearance  of 
the  defendant  therein  the  land  which  was  the  subject  of  the  action  becomes 
part  of  a  new  county,  the  defendant  is  entitled  to  a  change  of  Tenue  to  the  new 
county,  on  application  therefor  at  the  time  of  his  appearance.  (IFoZZoctT. 
OtMley,  11  Mont.  219,  cited.)— BoofcuKitter  t.  Oonrad,  464. 

i.  Section  909  of  the  Oompiled  Statutes,  proriding  in  part  that  no  action  pend- 
ing at  the  time  any  stetutory  prorision  shall  be  repealed  shall  be  affleeted 
by  such  repeal,  has  no  application  to  an  action  concerning  land  commenced 
in  the  county  where  the  Und  was  then  situated,  but,  by  a  subsequent  act 
of  the  legislature  creating  a  new  county,  the  land  becomes  a  part  of  the  latter 
and  in  sach  case  the  right  of  the  defendant  in  such  action  to  a  change  of  venue 
is  not  impaired.  The  action  is  the  proceeding  itself,  and  not  the  place  when 
the  proceeding  is  tried,  and  said  section  909  of  the  Oompiled  Statutes  refSan 
to  the  proceeding,  and  its  presenration,  and  not  to  the  phioe  of  the  tdaL 
{8UiU  T.  JTsioeB,  18  Mont  809,  cited.)— /<!. 

OLADC  AND  DELIYSBT. 

!•  Where  the  eomplaint  is  in  replevin  a  denial  in  the  answer  In  the  oonJano> 
iive  that  delbndant  took  '*and"  carried  away  the  goods  Is  not  a  denial  thai 
he  took  the  goods,  or  a  denial  that  he  carried  them  away,  and  is  bad  ss  im- 
plying an  affirnuktive  of  the  allegations  intended  to  be  denied.  (Jaarrif  t. 
BhontM,  1  Mont  219;  TbombB  v.  Eombuolde,  1  Mont.  986;  Power  ▼.  Gum,  9 
Mont.  6,  dted.)— Boc/^  Oary,  and  Company  r.  Mardana  L.  A  P.  Co.,  846. 

%  Where  the  complaint  in  replevin  alleges  the  plaintifTs  ownership  and  right  to 
the  possession  of  the  goods,  and  this  allegation  is  properly  denied  in  the 
answer  In  the  disjunctive,  it  is  error  to  render  Judgment  on  the  pleadin0i» 
though  there  be  other  fkulty  denials  in  the  answer.— id. 

t.  The  right  to  the  possession  of  personal  property  Is  essential  in  the  plaintiff 
in  an  action  for  claim  and  delivery.  (liauben/Mmer  t.  MBDmnoU,  6  Mont^ 
617.  oited.)^i(Cl. 

OONSTITUTIONAL  LAW. 

L  Beotlon  19  of  article  IX  of  the  oonstitntion  requiring  fliat  the  seeietary  off 
state  shall  publish  a  proposed  constitutional  amendment  for  three  montiM 
prior  to  the  next  general  election  is  not  only  mandatory  by  its  oxproes  tsmiit 
but  Is  also  mandatory  by  Tirtoe  of  section  99  of  artiolo  m  declaring  Hiat  tte 
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{vroTbions  of  this  eonstltaiion  are  mandatory  and  problUtory,  nnlesa  by  ex- 
pren  words  they  are  declared  to  be  otherwise,  and  a  nonoomplianoe  with 
such  requirement  for  publication  renders  the  adoption  of  a  proposed  amend- 
ment nugatory. — JState  ex  rel.  Woods  ▼.  Tooker,  8. 
9.  The  proposed  amendment  to  section  4  of  article  XVI  of  the  oonstitntion,  pro- 
Tiding  for  the  elec'iion  of  county  oommissioners  at  the  general  election  of 
1884,  not  having  been  icgularly  adopted,  and  there  being,  therefore,  no'offioea 
of  commissioners  to  be  filled  at  said  election,  mandamua  will  not  lie  to  compel 
a  county  clerk  to  file  a  certificate  of  nomination  for  such  o£Qce.— id. 

8.  The  act  of  March  6, 1891,  entitled  **An  act  providing  for  the  submission  of  the 
question  of  the  permanent  location  of  tlie  seat  of  goyemment,"  operates  alike 
and  oniformly  upon  all  persons  and  places  brought  within  its  purriew,  and  ia 
not  open  to  the  objection  that  it  is  special  legislation,  and,  therefoM,  nnoon- 
Btitational  and  void.— /Slafo  ex  rO.  JJoyd  y.  SoUbvU,  29. 

GONTEMPT. 
Petltton  to  vacate  order,  refusal  to  hear,  see  Mabszacoi  akd  Difoooi,  L 

OONTRAGTOB. 
Lidependent,  liabili^  of  for  negiigenoe,  see  NniLiaairoi,  11, 12. 

OONTBAGTS. 

Where  one  takes  to  himself,  for  a  valuable  consideration,  an  assignment  of  a 
one-half  interest  in  a  contract  for  the  purchase  of  land,  but  does  not  eaC 
pressly  assume  any  obligation  for  the  payments  on  the  purchase  price  pro- 
vided for  in  the  contract,  he  incurs  no  personal  liability  to  the  vendor  of  the 
land  for  such  payments,  and  if,  without  his  request,  express  or  implied,  the 
owners  of  the  other  half  interest  in  the  contract  voluntarily  make  payments 
after  the  assignment,  they  cannot  recover  irom  such  assignee  any  proportion 
of  the  payments  so  made  by  them.  {Lloyd  v.  Bocard  of  Oommn,,  ante,  p. 
438;  FendleUm  v.  Cowling,  U  Mont.  49,  cited.}^Xa9sSaT.  Gordon,  61ft. 

OONYEBSION. 

!•  In  an  action  for  the  conversion  of  cattle  it  appeared  that  the  owner  of  a 
number  of  heifers  leased  them  for  five  years  to  the  plaintiff,  the  incresse  to 
be  divided  between  the  parties.  The  plaintiff,  being  in  possession  of  the 
cattle  under  this  contract,  wrote  the  owner  that  she  must  either  take  eleven 
dollars  per  head,  or  take  the  cattle,  as  he  could  not  winter  them.  She  was 
willing  to  accept  the  first  alternative,  and  gave  him  reasonable  notice  thereof, 
and  waited  a  reasonable  time  for  him  to  olose  the  sale,  but  he  did  nothing 
towards  such  conclusion.  The  husband  of  the  owner,  as  her  agent,  then  took 
the  cattle  and  sold  them.  Held,  there  was  no  conversion  of  the  property,  ^ad 
that  the  Jury  were  properly  directed  to  find|  a  verdict  lor  the  defendants. 
JPotoert  V.  Klemie,  177. 

9.  It  is  not  necessary  to  a  conversion  that  there  should  be  a  manual  taking  of  the 
thing  in  question  by  the  defendant.  If  he  exercises  a  dominion  over  the  thing 
in  exclusion  or  in  defiance  of  the  plaintifTIi  right,  that  ii,  in  law,  a  conversion, 
be  it  for  his  own  or  another  person's  nae^^JkiUie  v.  Hardenberg,  219. 

8.  A  sheriff  seized  property  in  an  attachment  suit,  and,  after  holding  it  abont 
two  months,  torned  it  over  to  his  snocessor,  who  sold  it.  The  owners  of  the 
property  sued  the  sheriff  and  his  successor  for  its  conversion,  and  of  this 
action  the  sureties  on  an  indemnity  bond  to  the  sheriff  were  duly  notified,  and 
they  came  in  and  defended  the  suit.  Judgment  was  rendered  against  the  do* 
tedants,  and  the  amount  thereof  was  ooUeoted  firom  the  sheiiit    Seld,  That 
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this  Jodgmenl  mm  iiiilldent  eyidenoa,  under  ■eottm  6tt  of  flie  €k)d«  of  Ciril 
Prooedare,  of  the  ■heriiTs  righl  to  reooTor  agyni t  tbe  nntieB  the  mam  paid 
bj  bim  on  the  Judgment— icL 

CONYETANOB. 

Of  iMid  with  ftppnrteiianoes,  otrriei  interest  in  wftter  right,  ne  Watib  Bioasiik  5. 
Of  osafrnot  of  water,  aee  Waxxb  BiaBis,  7, 8, 9, 11« 

OOBPOBATIOK. 
lotion  bj,  to  ei^oin  oollection  of  tax,  ■oAcienoy  of  complaint,  lee  PiXAimra,  6^  T« 

COSTB. 

Order  on  motion  to  retaz,  appealable,  aee  AxrEJLUMiM  OnDU,  !• 

Oonstming  together  sections  607  and  606  of  the  Code  of  GiTil  Prooednre,  pro- 
Tiding  that  the  prcTsiling  parly  shall  deUver  to  the  clerk  of  the  court  a  veri- 
fled  memorandnm  of  the  items  of  costs  and  necessary  disborsementu,  and  that 
■ach  memorandam  need  not  include  the  legal  fees  or  costs  of  anyoffioer  of  the 
oourt,  held,  that  a  sheriff's  expenditnxes,  snch  as  rent  bills,  keeper's  fees,  gaa 
bills,  water  rents,  fael  bills,  and  snch  other  disbursements  neoesurily  made 
in  levying  attachment  writs,  need  not  be  inoladed  in  snch  memorandnm  of 
costs.  {FirU  Nai.  Bank  y.  yeiU,  IS  Mont.  877;  On  t.  EaakeO,  2  Kont.  aSO^ 
dted.)— J'^irst  JVoi.  Bank  of  BuUe  y.  Boyoe,  102. 

COTEKANT. 

L  Ootenants  stand  in  a  relation  to  each  other  of  mntnal  tmst  and  confidence^ 
so  that  neither  will  be  permitted  to  act  in  hostility  to  the  other  in  reference 
to  the  Joint  estate,  and  a  distinct  title  acquired  by  one  will  innre  to  the  beoo- 
flt  of  all.— .firundy  t.  Mayfield,  201. 

8.  Where  part  of  the  co-owners  of  a  mining  claim  apply  for  a  United  States  patent 
to  themseWes,  ezclnding  one  co-owner,  the  latter  need  not  file  an  adyerse 
olaim  in  the  land-office  under  section  2826  of  the  United  States  Revised  Stat- 
utes, in  order  to  prevent  his  title  being  finally  acquired  by  the  former,  since 
thay  become  trustees  for  him  on  obtaining  the  patent  in  their  own  names.— JidL 

GOUNTT  COMHISSIONEBS. 

Ibe  proposed  amendent  to  section  4  of  article  ZTI  of  the  constitution,  provid- 
ing for  the  election  of  county  commissioners  at  the  general  election  of  189i| 
not  having  been  regularly  adopted,  and  there  being,  therefore,  no  offices  of 
commissioners  to  be  filed  at  said  election,  mandamuM  will  not  lie  to  compel  a 
county  clerk  to  file  a  certificate  of  nomination  for  such  office.— iSlole  «x  reU 
Woodi  y.  Ibolper,  8. 

COUNTIES. 

Oreation  of  new,  efftoct  of  on  change  of  venue,  aee  Cbahob  or  Yshui,  1,  S. 

L  Under  the  statutes  of  Montana  (Comp.  Stat.,  diy.  6,  $  1270),  the  sheriff  has 
the  custody  of  the  Jail  of  his  county  and  the  prisoners  therein.  He  is  to  keep 
the  prisoners,  and  is  personally  liable  for  their  escape,  if  it  occurs,  and  under 
these  circumstances  section  1271,  division  6,  of  the  Gompiled  Statutes,  givea 
to  him  the  appointment  of  his  Jailer  at  the  county's  expense.  He  likewise  hag 
authority  to  employ,  at  the  county's  expense,  the  necessaiy  guards  to  insure 
the  safety  of  Us  prisoners.— jState  ex  rel,  Ltoyd  v.  Commiwionert,  A88. 

8,  Where  the  sheriff  employs  the  necessary  number  of  persons  to  guard  hit 
prisoners,  snd  the  county  refuses  to  compensate  them  for  their  services*  the 
ibexiff  may  pay  tham  himself » and  reoovor  the  money  which  he  haa  thoa  paid 
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•Ql  fron  fhe  ooanty,  for  wbote  benefit  he  palfl  fiM  bamj.    (PtolMr  ?• 
JfadMMi  OoMfU^,  6  Mont  160,  diettngwlehed.)— Jit 

CRIMINAL  LAW. 
Appeel  fai  orimimd  euet,  eee  Aivku,,  8;  i»  6. 
BTidenoe  in  oriminftl  ouee,  tee  RvipgMca,  1,  S,  8»  4. 

1.  Section  8,  page  260,  of  the  laws  of  1891,  leoond  leeaion,  reqniree  the  names  of  ell 
witneieea  known  to  the  proaeonting  attorney  to  be  indorsed  npon  each  informik 
tion  at  the  time  it  ia  filed;  "and  at  inoh  time  before  the  trial  of  any  caae,  aa  the 
eonrt  may,  by  mle  or  otherwise,  prescribe,  he  shall  also  indorse  thereon  the 
names  of  snoh  other  witnesses  as  shall  then  be  known  to  him."  In  the  case  At 
bar  the  proseonting  attornqr  asked,  on  the  opening  of  the  trial,  te  haye  the 
name  of  a  witness  indorsed  on  the  information,  stating  wh»t  he  intended  to 
proTO  by  sneh  witness.  It  appeared  that  the  defendant's  oonnsel  knew  that 
the  witness  was  to  be  called,  and  oonnsel  were  informed  that  the  power  of  the 
eonrt  was  at  their  disposal  to  obtain  any  witness  they  might  desire  to  rebat 
the  testimony  of  the  proposed  witness  for  the  state,  and  it  farther  appeased  that 
they  did  obtain  and  examine  a  witness  for  this  purpose.  Betd,  that  the  defend- 
ant was  not  prejudiced  by  the  admission  of  the  testimony  of  snoh  witness  fbr 
the  state,  and  no  prejndioe  could  be  claimed  in  this  regard  1^  coonsel  for  the 
defendant.— i9/ate  t.  Black,  148. 

S.  An  information  charging  the  defendant  with  having  kept  and  maintained  at  a 
certain  time  and  place  a  house  of  ill-fame,  commonly  called  a  "  bawdy-house," 
open  to  the  pubUc  night  and  day  for  common  bawdry,  and  resorted  to  for  the 
purpose  of  prostitution  and  lewdness,  snd  that  the  defendant,  for  her  own 
lucre  and  gain,  and  men  and  women  of  eril  name  and  fkme,  and  of  dishonest 
eonversation,  did  there  frequent  and  oome  together,  and  did  at  said  times 
specified  remain  whoring,  to  the  common  nuisance  of  aU  good  citizens,  is  suf- 
ficiently spedflo  in  its  facts,  and  the  court  did  not  err  in  orermling  the  defend- 
ant's motion  requiring  the  state  to  ftimidi  a  bill  of  particulars,  or  more 
spedfio  statement  of  facts  or  oTidence  whereby  to  prove  the  charge.— <9toto  y. 
HendHoki,  194. 

8.  Where  the  defendant  Is  charged  by  information  with  having  kept  and  main- 
tained a  bawdy-house  on  **  Sixth"  street  end  the  proof  is  that  the  house  was 
on  **  North  Sixth"  street  the  variance  is  immaterial,  and  cannot  prejudioe  the 
rii^ts  of  the  defendsnt— AC 

4.  Upon  the  trial  of  a  person  charged  with  keeping  a  bawdy-house,  evidence  of 
the  general  .reputation  of  the  women  who  frequented  the  house,  and  of  the 
defendant  is  competent  and  Hn^^— "*H  m  tending  to  prove  the  character  of 
the  persons  who  resorted  to  the  plaee,  and  the  intent  of  the  keeper,  and  the 
general  character  of  the  house  itself.— id 

5.  On  prosecution  for  keeping  a  baw^y-house  it  is  competent  to  prove  by  repa> 
tation  the  character  of  the  house,  where  there  are  other  feets  or  droumstanoes 
in  connection  therewith  which  satisfy  the  jury  beyond  a  ressonable  doubt  that 
the  house  is  not  only  one  of  ill-lame,  but  is  actually  used  for  purposes  of  prosti- 
tution and  lewdness.— Jd. 

Si  Where,  on  a  prosecution  for  keeping  a  bawdy-house,  the  Jury  are  properly  in- 
structed that  the  actual  keeping  and  use  of  the  house  for  purposes  of  prosti- 
tution and  lewdness  must  be  shown  beyond  a  reasonable  doubt  to  Justify  a 
eonviotion,  an  instruction  not  pertinent  to  the  testimony,  that  the  character 
of  the  house  could  be  proved  by  reputation,  is  not  prejudicial  error,  where 
the  actual  use  of  the  house  for  bawdy  purposes  was  proved  and  where  no 
testimony  at  all  as  to  the  reputation  of  the  house  was  introduced.— Jd. 

T.  In  charging  in  sn  information  the  statutory  offense  of  burglary,  the  pleader 
must  aver  that  the  place  entered  was  one  included  within  the  strict  terms  of 


606  Default, 

th«  itotntop  bnt  tn  the  nse of  fbe  wordt  «<boz-oAr"  instetd  of  •^nSt-nr,"  fliBi* 
if  DO  labBtantial  depftr^are  from  Che  rale,  and  ttie  infonnfttioii  la  food  111  oom^ 
pliAuce  with  the  ftotate.~iSlate  t.  Grtmi,  42i. 
•.  The  tiro  eeaentul  avermenti,  nunely,  the  entry  tod  the  felonious  Intent  al 
the  time  of  the  entry,  ere  indispennble  to  support  in  Isformstion  for  bnq^ 
Ury,  sDd,  on  the  trial  of  a  penon  for  entering  a  box-car  with  intent  to  steal,  it 
la  error  to  inatmct  the  jury  that  a  "mere  entering  ia  aafBrnent,"  without  alao 
charging  that  auoh  en^  mnat  hare  been  made  with  (he  intent  to  ateal  the 
proper^  deacribed  in  the  information,  {8taU  t.  VarrcO,  18  Xoni  316,  died.) 
Id. 
••  Under  the  atatatea  of  the  atate,  and  the  conatractton  pat  npon  them  by  tha 
aapreme  ooort,  great  care  la  required  in  charging  the  Jnry  in  burglary  oases. 
In  order  to  preserre  the  diatinction  between  burglary  and  larceny,  lest,  with- 
out auf&cient  proof  of  felonioua  entry  with  intent  to  ateal,  but  upon  auffident 
•fidence  of  a  larceny  merely,  ttie  Jury  improperly  couYict  of  buiglaxy .—Jd. 

10.  BeeUon  217  of  the  Criminal  Practice  Act  proYidea,  in  aubatanoe,  that  a  defend- 
ant, by  failing  to  demur  to  an  indictment,  will  be  deemed  to  hare  waiTsd  all 
defecta  therein,  except  that  the  court  has  no  Juriadictlon  .orer  the  oflfonae,  or 
that  the  indictment  doea  not  atate  facta  anfficient  to  conatitute  an  offlBDae»  and 
theae  he  may  take  adyantage  of  on  the  trial,  or  on  motion  to  arrest  Judgment. 
Beld,  That  the  atatute  haying  proYided  the  mode  of  procedure  to  take  adTan- 
tage  of  such  defect,  that  method  must  be  puraued,  and  the  objection  thai  the 
fiaots  stated  do  not  conatitute  a  public  ofifeoae  cannot  be  preaented  for  the  first 
time  on  appeal.  Appeala  are  a  matter  of  atatutory  regulation.  (2VrriCory  t. 
Oarland,  6  Mont  18;  JhrrUory  t.  Banna,  6  Mont.  247;  StaU  t.  Oibb$,  10 
Moni  210;  State  y.  Narthrup,  18  Mont.  SSi.)— State  y.  MaiUh,  500. 

U«  To  utter  a  forged  check  ia  one  of  the  methoda  of  committing  forgery  under 
section  96,  diyision  i,  of  the  Compiled  Statutes,  and,  where  the  Jury  find  tiis 
defendant  guilty  of  uttering  a  forged  check,  in  manner  and  form  as  charged 
In  the  information.  It  is  suflicient  to  sustain  a  oonYlction  for  fbrgeiy.  (Asia 
T.  HudMon,  18  Mont  112,  distinguished.) -Jd. 

IS.  To  constitute  forgery  the  forged  instrument  must  be  one  which,  if  genuine, 
would  hsYe  legal  Yalidity,  and  therefore,  the  signing  of  another's  name  to  sB 
order  on  a  third  peraon  to  pay  to  the  order  of  defendant  a  certain  sum,  "and 
oharge  to  him  at  my  oflice,"  ia  inaniBoient  to  austain  a  oonYlction,  no  extrinaie 
flMta  being  alleged  in  the  information  to  ahow  that  the  order  ooold  be  made 
ftTailable  to  work  a  firaud.    {Statie  y.  JfoNtfi,  atiU,  p.  006.)    BtaU  t.  Aomy 

089. 

DAMAQBS. 

Miaasura  of,  In  aetkm  for  eauaing  deaili,  see  HaausmcBi,  1^  IL 
Measare  of»  In  eminent  domain,  see  Kmuijmt  Dokav,  S^  i% 

DEATH. 
Qy  wrongful  aot  see  NBauaarai,  1«  IL  l»  4 

DEED. 
Aotion  lo  lutTe,  dablarad  mortgage,  findings  in,  lee  rumnw^  !•  %, 

DEFAULT. 

1.  It  Is  an  abuse  of  discretion  Unr  «he  oourt  to  grant  a  motion  to  open  ndeAnll 
without  any  reason  therefor  exoept  a  conflict  of  statement  between  tha  respeot- 
Iyc  attorneys  for  the  parties  as  to  whether  there  was  or  was  not  any  Yecbal 
stipulation  out  of  court,  for  extra  time  to  answer,  thus  disregarding  a  role  of 
eourt  requiring  stipulations  not  entered  into  in  open  ooort  to  be  in  writing.' 
"""•    T.  J)e  Loge^  8i8. 
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i.  The  faot  that  tii«  defendantB*  attorney  wm  not  adylsed  m  to  the  date  upon 
wbioh  his  demurrer  to  the  complaint  woold  be  snbmitted  to  the  oonrt*  and 
was  not  advised  as  to  any  order  in  reference  thereto  until  after  default  and 
Judgment,  but  supposed  that  the  demurrer  was  still  pending,  is  not  sufficient 
ground  for  setting  aside  the  default  and  Judgment  ordered  on  oyerruling  tha 
demurrer.— Ct/y  oj  Selena  y.  JBnde,  429. 

8.  In  the  case  at  bar  two  several  contests  were  brought  against  the  probata 
of  a  will  by  difierent  heirs  at  law  of  the  decedent,  but  the  grounds  of  ob- 
jection being  the  same  in  substance  in  both  contests,  the  two  sets  of  con- 
testants were  represented  by  the  some  counsel  in  Montana.  A  trial  of  one  of 
these  contests  was  had,  which  lasted  over  a  month,  and  the  Jury,  being  unable 
to  agree,  were  discharged.  Counsel  then  stipulated  that  upon  a  day  certain,  to 
be  named  by  the  court,  this  same  contest  should  be  tried  again,  and  that  no 
continuance  thereof  should  be  had  or  asked  by  either  party,  unless  for  causes 
that  might  arise  after  the  date  of  the  stipulation.  Some  flye  or  six  weeks 
prior  to  the  day  fixed  for  trial  the  Montana  counsel  withdrew  firom  further 
participation  in  the  case  on  behalf  of  the  second  case  of  contestants,  giving  as 
m  reason  therefor  that  their  interests  had  become  adyerse  to  the  interests  of 
the  other  contestants.  The  New  Tork  counsel  of  the  second  set  of  contestants 
were  notified  of  such  withdrawal,  and  advised  of  the  necessity  of  Jiaving  some 
one  on  hand  at  the  approaching  trial,  and,  after  several  futile  attempts,  thqr 
At  last  succeeded  in  retaining  a  Montana  attorney  Just  one  week  before  the 
day  set  for  the  trial  of  the  first  contest  But  the  latter  attorney  was  then  try- 
ing another  case,  and  it  was  impossible  for  him  to  familiarize  himself  with  bis 
elients'  claims,  and  the  testimony  necessary  to  support  them.  When  the  hours 
of  trial  of  the  first  contest  arrived,  a  stipulation  for  its  continuance  was  filed* 
and  the  agreement  made  to  separate  it  *'  from  any  other  contests  of  any  other 
parties  against  the  probate  of  said  wiU."  This  stipulation  summarily  dis- 
posed of  the  trial  of  the  first  contest  on  that  day,  and  the  second  contest  wa^ 
then  called  for  trial,  but  the  Montana  counsel  could  do  nothing,  except  beg  a 
oontinuance,  which  he  did  on  the  ground  that  he  relied  on  the  other  contest 
behag  first  tried;  that  his  clients  were  in  Massachusetts  snd  New  Tork;  that 
their  only  Montana  counsel  familiar  with  their  rights  had  withdrawn  some 
weeks  preyiously;  that  their  New  Tork  counsel  were  not  present,  and  that  he 
had  no  testimony  on  hand,  and  knew  not  where  to  get  it,  or  who  were  his  wit- 
nesses. The  courl  .denied  the  motion  for  a  continuance,  and  the  proponents 
of  the  will  pressed  for  a  dismissal  of  the  contest.  The  Montana  attorney  asked 
kaye  to  dismiss  "without  prejudice,*'  but  the  proponents  objected,  and  asked 
m  general  dismissal,  whereupon  the  former,  acting  presumably  in  his  belief  in 
the  best  interests  of  his  olients,  withdrew  from  the  case,  and  it  was  at  once 
dismissed  on  proponents'  motion.  Held,  That  although  the  court  may  not  haya 
erred  in  refusing  a  oontinuance,  and  properly  declined  to  permit  a  dismissal 
''without  prejudice,"  and  though  the  contestants  and  their  New  Tork  counsel 
may  haye  been  negligent  in  permitting  the  Montana  attorney  to  be  placed  in 
the  position  he  was,  yet,  in  yiew  of  the  fact  that  when  these  contestants,  by 
their  counsel,  went  into  court,  the  first  contest  stood  for  trial  ahead  of  theirs* 
and  that  when  it  was  continued,  and  the  second  contest  was  peremptorily 
called,  they  were  surprised,  their  negligence  in  not  being  ready  to  prooeedf 
eonsidering  all  the  facts  and  circumstances,  was  excusable,  and,  under  section 
116  of  the  Oode  of  Civil  Procedure,  they  were  entitled  to  be  relieved  firom  the 
default,  and  that  the  discretion  of  the  court  in  refusing  such  relief  was  so 
unwisely  exerdsed  that,  in  furtherance  of  Justice,  %  leysrsal  would  be  ordered* 
£l  re  l^ools*  JBrtote,  847. 

DIYOBOB. 

8se  Mabbugx  an>  Ditoiqb. 
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D01VEB. 

Under  Metion  t,  page  64.  BeHtoni  Aod  of  1876,  prorUDng  Ihat  «v«7  dmriie  of 
landi,  or  aoy  eatele  thoraiii,  by  will.  ■haU  be  a  bar  to  the  widows  claim  of 
dower,  unleas  otherwiae  exproooed  in  the  will,  the  widow,  l^  accepting  ifao 
proTlsiona  made  for  her  by  the  will  of  her  deoeaaed  hoaband,  ia  eatopped  and 
barred  from  claiming  dower  in  real  eatate  of  which  he  waa  aeiaed  of  an  eatata 
of  inheritance  during  ooTertnre,  and  which  he  conveyed  without  bar  Joining 
him  in  the  conTeyanca  OtenotSpdUHng  r.  Eenif^Md,  253. 

EJEOrtfENT. 
At  aoit  of  riparian  owner,  when  liea.  aee  Bouhdast.  S. 

1.  The  atafente  of  limitationa  begina  to  mn  againat  *  mining  claim  wkan  Urn 
patent  thereto  haa  been  iaaned,  and  not  from  the  date  of  the  regiatarlirecafpt. 
(King  t.  Thomaa,\  Mont  409;  Mayer  t.  CaroOhers,  14  Monk  374.  foUoved.) 
Clark  T.  J^omonl,  176. 

;|.  In  a  complaint  in  ejectment  the  particular  deacriptioB  of  the  land  bj  eonraea 
and  diatanoea  mnat  control  the  general  deeorip^on  in  the  aame  complaint 
when  the  two  are  in  coniliet.  (Goodrick  Lumber  Co,  t.  Jkivie,  IS  Mont  76; 
Largey  t.  Sedman,  8  Mont  857,  citad.)~Ai9^  t.  larew,  808. 

8.  After  Judgment  by  default  in  ejectment  the  complaint  wheaein  fiulad  to 
deaoribe  any  land  in  the  poMoaaion  of  the  defendant,  the  plaintiff  cannot  havn 
the  complaint  and  Judgment  and  writ  of  reatitation  amended  by  inaerting  n 
deacriptioii  of  another  piece  of  land,  and  atill  hold  hia  default  againat  the 
defendant  {Schuttter  t.  Xing,  12  Mont  149;  Barber  t.  Brieooe,  9  Meat 
SI4;  tMer  j.  WHeom,  6  Mont  68,  cited.)— /d. 

ELECTION. 

Under  aection  1960  of  the  OompQed  Btatutea,  aa  amended  by  act  of  9»braary  14» 
1893,  the  queation  which  the  achooi  tmateea  may  dedde  to  anbmit  to  the  ale^ 
tore,  and  upon  which  the  electora  aball  Tote,  ia,  whether  authority  ahall  be 
giTen  to  the  truateea  to  iaane  bonda  in  a  certain  amount,  bearing  a  certain  rate 
of  intereet  and  payable  and  redeemable  at  certain  timee  and  for  certain  puv* 
poaea.  And  a  notice  of  election  which  atatea  only  the  amount  of  tibe  bonte 
and  the  purpoaea  for  which  the  money  is  to  be  uaed,  wholly  omitting  the  rata 
of  intereat  of  the  bonda,  the  time  when  payable,  and  the  time  when  redeemable, 
la  inaufflcient  and  the  imuance  and  deliTery  of  bonda  pursuant  to  the  elaetlon 
held  thereunder  should  be  enjoined.  {Staie  ex  rat  Bkmford  t.  Sekool  JHM, 
So.  1,  Caaoade  County,  188. 

EMINENT  DOMAIN. 

1.  Section  14  of  article  8  of  the  state  constitution  providea  that  '*priTale  profh 
ertj  shall  not  be  taken  or  di^maged  for  public  uae  without  Juat  oompenaatkm 
having  been  first  made  to,  or  paid  into  court  for,  the  owner."  Where,  under 
this  constitutional  provision,  a  railroad  company  pajra  a  aum  into  court  on 
the  award  of  damagea  made  by  commiasioners  aa  compensation  for  right  of 
way  for  railroad  purposes,  this  ia  to  be  regarded  aa  a  "Juat  compenaation," 
although  the  owner  has  appealed  fi'om  the  award;  and  the  granting  of  an 
order  by  the  court  allowing  the  railroad  company  possession  and  uae  of  aneh 
right  of  way  pending  said  appeal  is  within  the  Jurisdiction  of  the  court  and 
is  Jnstifled.— /9tato  ex  rel  Volunteer  M,  Co,  v.  MeEaUon^  160. 

%  The  owner  of  land  condemned  for  railroad  purpoaea  may  recover  the  market 
value  of  the  land  for  ita  moat  valuable  pur])oses.  And,  where  the  land  la 
valuable  both  aa  a  mine  and  aa  town  lota,  it  iA  error  to  force  the  owner  to 
elect  whether  he  will  prove  its  value  for  the  one  uae  or  the  other.    {MonUum 
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Sy.  Co.  ▼.  Warren,  6  Monk  275;  18717.  8.  8iB,  ezpUined.)— i^-  P.  and  MonL 
J^.  Co.  Y.  Forbis,  462. 
9L  a  railway  company  takea  ooly  the  eaaement  of  the  use  of  the  sarfaoe  of  land 
oondemned  for  its  right  of  way,  and  not  the  owner's  estate  in  the  minerals, 
nor  his  right  to  work  the  ground  for  the  minerals,  if  he  can  do  so  1^  not 
interfering  with  the  company's  estate  in  the  easement.— id. 

EQUIT7. 

Prayer  in,  does  not  oonclade  pleader,  see  PLBAnnio,  S. 
Action  to  have  deed  declared  mortgage,  see  Fzmdinob. 

1.  A  party  suing  for  the  speoiflo  performance  of  a  contract  in  a  oonri  of  eqnitj 
must  show  that  he  has  been  ready,  desirous,  prompt,  and  eager  in  complying 
with  his  part  of  the  contract,  or  in  filing  his  bill  and  prosecuting  his  suit 
for  relief,  in  case  of  failure  or  refusal  to  fulfill  on  the  part  of  his  adversary, 
or  show  good  and  sufficient  reason  for  his  delay  in  so  doing.  And,  where  the 
plaintiff  waited  for  three  and  a  half  years  after  his  cause  of  action  accrued, 
before  he  brought  suit,  and  offered  no  excuse  for  this  delay,  he  must  be 
deemed  guilty  of  such  laches  as  to  debar  him  of  equitable  relief.  Wo^  y. 
Great  FalU  W.  P.  and  T.  Co.,  49. 

St  Although  a  party  brings  his  suit  within  the  period  prescribed  by  the  statute  of 
limitations,  he  may  yet  be  guilty  of  such  laches  as  will  debar  his  right  to  relief 
in  strictly  equity  oases,  as  in  a  suit  for  the  specific  performance  of  a  contract. 
Id. 

ESTATES  O?  DECEDENTS. 
Bee  EzBouTOBB  Aim  Aominibtbazoml 

EVIDENCE. 

In  prosecution  for  bastardy,  see  Bastabdt,  1, 3. 

Of  general  reputation  of  bawdy-house,  see  Cbdokal  'LhM,  4* 

Of  cliaracter  of  bawdy-house,  see  Ohihinal  Law,  5. 

Of  ownership  in  action  of  trespass,  see  Tbespabs,  1. 

Exclusion  of,  on  trial,  when  harmless,  see  Appbal,  15. 

L  Where  the  defendant  testifies  on  his  own  behalf  it  is  competent  and  material 
to  show,  on  croes^xamination,  that  he  had  been  conyicted  of  a  felony,  in 
order  to  disoredit  him,  and  to  attack  his  credibility.— /?<a^  y.  Black,  143. 

9i  Where  the  eyidenoe  sought  to  be  deduced  from  the  question  is  pertinent  to 
any  phase  of  the  case,  and  the  only  ground  of  objection  to  the  eyidence  is  its 
immateriality  and  irreleyanoy,  its  admission  is  properly  allowed.— Jcf. 

8.  On  cross-examination  of  the  defendant,  who  was  a  witness  on  his  own  behalf, 
he  was  asked  whether  he  had  eyer  been  conyicted  of  a  felony.  The  question 
was  objected  to  as  "improper  cross^xamination,  irreleyant,  and  immaterial," 
and  the  court  oyerruled  the  objection,  instructing  the  witness  that  he  might 
answer  or  not,  at  his  election.  Held,  no  error;  that  the  objection  to  the  ques- 
tion was  insufficient;  and  that  in  order  to  render  objections  to  testimony 
ayailable  to  a  party  on  appeal  they  must  state  specifically  the  grounds  of 
objection.  {City  of  Helena  y.  AJbertose,  8  Mont.  499;  TsrrUory  y.  Mo- 
Andrew8,  3  Mont.  161;  Territory  y.  Bryson,  9  Mont.  82,  cited.)— 7d. 

4»  A  Judgment  of  oonyiotionfor  assault  and  battery  before  a  Justice  of  the  peace 
is  inadmissible  in  evidence  to  establish  the  fact  of  assault  and  battery,  in  an 
action  for  damages  brought  by  the  person  assaulted  against  the  defendant. 
J)oyl€  y.  Gore,  212. 

A.  A  sheriff  seized  property  in  an  attachment  suit,  and,  after  holding  it  about  two 
months,  turned  it  oyer  to  his  successor,  who  sold  it.    The  owners  of  the  prop- 
erty sued  the  sheriff  and  his  snooessor  for  its  conyeraion,  and  of  this  action  the 
YOL.XV.— 8» 
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Buretlei  on  an  indemnity  bond  to  the  sheriff  were  duly  notified,  md  fhey 
in  and  defended  the  suit.  Jadgment  was  rendered  against  the  defendants,  and 
the  amount  thereof  was  oollected  from  the  sheriff.  BHd,  That  this  jndgmenl 
was  sufficient  evidence,  under  section  533  of  the  Code  of  Ciril  Procednre,  of 
the  sheriff's  right  to  reooTer  against  the  soreties  the  sam  paid  bj  him  oa  tb0 
Judgment.— 2VittZ0  r.  Hardenberg,  219. 

EXBCUT0B8  AND  ADMINI8TRAT0BS. 

1.  The  relator,  as  exeentrit  of  the  last  will  and  testament  of  hoe  deeeaaed  hus- 
band, made  a  report  showing  the  condition  of  the  estate  of  the  decedient. 
which  report  was  considered,  settled,  and  approTed.  No  report  was  ther^ 
after  made  until  five  years  later,  when,  in  obedience  to  an  order  of  ooarl 
calling  for  a  report  of  the  condition  of  said  estate,  the  saidexacntriz  |»es6nted 
one,  corering  the  intenrening  period,  and  this  report  was  not  only  unoon- 
tested,  but  was  approved  by  all  of  the  heirs  interested  in  the  estate,  all  of 
whom  were  of  the  age  of  majority.  Sabseqnently  two  of  the  heirs  brought 
suit  to  set  aside  a  mortgage  on  the  estate,  executed  \xf  them  when  of  ags* 
ohargiog  said  executrix  with  exerching  undue  influence  ofer  Aem  in  procni^ 
ing  the  execution  of  said  mortgage.  BeU,  That  neither  the  latter  fact,  ooming 
to  the  knowledge  of  the  court,  nor  the  showing  in  reference  to  said  report 
presented  any  ground  for  the  suspension  or  remoTai  of  the  executrix,  and  that 
her  temporary  removal  by  peremptory  order  of  the  court  on  such  ground! 
was  error.— Jn  re  Jfin^,  79. 

IL  By  the  same  order  whereby  tha  said  executrix  was  remoY«d  the  court  ap- 
pointed the  pubUo  administrator  **  as  special  administrator  to  take  charge  of 
said  estate,  and  execute  the  provisions  of  said  will  in  reference  to  taid  estate," 
and  ordered  "that  special  letters  of  administration,  with  the  will  annexed, 
issue  to  him."  HeUit  That  in  appointing  the  public  administrator  as  special 
administrator,  or  in  ordering  the  estate  into  the  public  administrator's  <d>aige 
in  this  case,  while  one  next  of  Un,  to  whom  the  statute  had  given  prior  right 
to  the  office  of  both  general  and  special  administrator,  sought  such  appoint- 
meni  the  court  exceeded  its  Jurisdiction.  {StaU  ex  reL  Murphy  ▼.  Jtutffe  itf 
Beamd  Judicial  DUkiet  Court,  10  Mont.  401,  distinguished.)— JA 

tt  Under  the  provisions  of  sections  65  and  97  of  the  Probate  Practice  Act,  when 
occasion  arises  for  the  appointment  of  a  special  administrator,  the  court  mnat 
appoint  from  those  in  right  of  succession  thereto,  as  therein  provided,  if  they 
do  not  waive  their  right  by  failing  to  apply,  or  by  failing  to  insist  upon  or 
prosecute  their  application,  or  in  some  manner  consenting  to  the  appointmeiit 
of  another  by  the  court.  The  clause  of  section  96  of  the  Probate  Praetloe 
Act,  which,  after  enumerating  the  occasions  for  the  appointment  of  a  special 
administrator,  provides:  **  Or  he  (the  district  Judge)  may  direct  the  pnbllo 
administrator  of  his  county  to  take  charge  of  the  estate,**  is  applicable  to  oaaea 
wherein  no  one  is  entitled  to  general  or  special  appointment*  precedent  to 
the  public  administrator.  In  such  cases  the  oourt  would  not  be  afasolutdy 
bound  to  appoint  a  special  administrator,  but  might  direct  the  estats  into  the 
charge  of  the  public  administrator.— /d. 

i.  Executors,  when  qualified  as  such,  are  subject  to  tiie  Jurisdietu>n  of  the  dfii> 
trict  court,  sitting  in  the  exerdse  of  its  probate  powers.  And  the  duties  of 
such  executors  are  to  proceed  with  the  performance  of  their  executorial  dntiaa, 
as  imposed  upon  them  by  the  laws  of  the  stats,  having  due  regard  to  the  pn>- 
viaioas  of  the  will  of  the  decedent.— in  re  Eiggim^  Ettate,  474. 

9.  Sxeonton  are  required  to  publish  a  notice  to  creditors,  and,  under  aeottiMs 
147  of  the  Probate  Practice  Act,  executors  of  estates  exceeding  ten  thousand 
doUm  in  Talna  an  vequired  to  publish  notloe  to  onditors  to  pnssnt  otaisM 
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within  ion  motithi  firom  the  date  of  the  first  publication,  and  nntll  that  tlmehai 
elapsed  no  final  decree  can  be  entered  that  there  are  no  debts.—/'/. 

&  Where  creditors  have  never  had  the  requisite  notice  to  present  claims  against 
the  estate  of  a  decedent  the  ex  parte  affidavits  of  persons  iDterested  in  the 
estate  to  the  effect  that  there  are  no  debts,  cannot  be  takt  n  as  sufficient  proof 
to  enable  a  oonrt  in  a  Judicial  decree  to  find  the  fact  to  be  as  stated  by  the 
affiants.— /(t 

if.  When  the  ezecntors  of  a  will  qualify  they  are  required  by  section  118  of  the 
Probate  Practice  Act  to  make  and  return  to  the  oourt  a  true  inventory  and 
appraisement  of  all  the  estate  of  the  decedent  which  has  come  into  their 
possession  and  knowledge.  This  inventory  must  contain  all  of  the  estate  of 
the  deoedent.  real  and  personal;  a  statement  of  all  debts,  partnerships,  and 
other  interests,  bonds,  mortgages,  notes,  and  other  securities  for  the  ^yment 
of  money  belonging  to  the  decedent;  and  an  account  of  all  moneys  belonging 
to  the  decedent  which  have  come  into  the  hands  of  the  ezeoutora,  and,  if  none, 
the  fact  must  be  stated  in  the  inventory.— /d. 

8.  Under  the  Probate  Practice  Act  the  possession  of  realty  passes  to  the  ezeoa- 
tor,  after  duly  qualifying,  and  he  is  aothoriasd  to  collect  rents,  "until  the 
estate  is  settled,  or  until  delivered  over  to  the  heirs  or  densees."  And  the 
light  to  maintain  an  action  for  the  possession  of  real  estate,  or  of  quieting 
the  title  thereto,  is  conferred  upon  him,  and  he  may  act  in  such  suit  with  or 
without  the  heirs  or  devisees.    (Jilack  t.  8U^,  7  Mont.  8S8,  cited.)— id. 

9.  Executors  must  account,  and  executorial  responsibilities  can  only  terminate 
after  compliance  with  the  statutes,  and  after  a  settlement,  approved  by  the 
oonrt,  has  been  made,  and  after  a  distribution  and  a  delivery  up  have  been 
ordered  by  the  court.— icL 

10,  Where  trust  duties  are  imposed  upon  persons  named  as  exeonton  under  a  will, 
and  such  persons  have  duly  qualified  as  executors,  they  cannot  properly  assume 
'  the  rights  and  duties  of  trustees  until  the  court  has  approved  their  aoeounti 
M  executors,  and  ordered  a  distribution  of  the  estate;  in  which  order  the  exeo- 
nton may  be  directed  to  credit  their  accounts  as  executors  with  so  much  of 
the  estate  as  may  be  ordered  transmitted  to  their  aooonnts  as  trustees.— li. 

11«  An  order  of  the  district  court  overruling  a  motion  of  executors  to  quash 
and  set  aside  an  order  made  requiring  them  to  prepare  and  file  a  full  and 
oomplete  inventory  of  the  estate  of  decedent  is  final,  and  msj  bo  appealed 
Ironfe    (III  re  MoFoirUiwCB  JBUaie,  10  Mont  446,  cited.)— itf, 

FSLLOW-^EBYANTS. 
Bee  Naouamiai. 

FINDINGS. 
Svidenoe  to  support,  see  Asveaih  9. 10 

1.  Id  sa  action  by  a  grantor  to  have  a  deed  declared  a  mortgage,  and  for  an  ao- 
oounting,  the  Jury  found  that  the  instrument,  which  was  a  deed  on  Its  face^ 
was  given  as,  and  was  intended  by  the  parties  at  the  time  to  be,  a  mortgage, 
and  this  finding  was  not  attacked,  but  accepted  by  all  parties  as  true.    8ub- 

'  aequently,  on  an  accounting  between  the  parties,  the  oourt  found  that  the 
grantee  believed  that  the  instrument  was  a  deed,  and  In  this  belief  made  im- 
provements and  expenditures  upon  the  premises  while  in  possession.  ^TeU, 
That  the  latter  finding,  being  contradictory  to  the  admitted  facts  in  the  ease, 
oonld  not  be  sustained,  and  must  be  set  aside.  (Johneon  v.  BMenberg,  14 
Mont.  fi06,  distinguished.)— JSoitfman  t.  Raymond,  489. 

S,  In  the  esse  at  bar  the  oourt,  on  the  accounting,  proceeded  opon  the  erroneoui 
ttieory  that  the  mortgagee  was  in  possession  in  the  bona  fide  belief  that  he  wai 
Iho  owner  ia  te,  and  aooordingly  allowed  Urn  oartda  Unas  for  impiof*- 
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maoii,  ato.,  aad  it  wm  held,  that  ihe  oaM  mnst  be  icmftnded,  and  m  toeoiiiii- 
ing  had  <m  the  oorreci  theory  of  Mcertainiog  what  items  of  expense  were 
neoeesary  for  the  proteotion  and  preaerration  of  the  estate  by  a  mortgagee  in 
possession.  {Johmon  y.  BieUnberg,  14  Mont.  506,  cited.)^J<l. 
••  Where  there  is  a  substantial  conflict  in  the  testimony  the  finding  of  the  eonrt 
below  will  not  be  disturbed  on  appeal.  (.atroirn/IeUT.^ier,  ante,  p.  401,  cttsd.) 

FOBF£ITUBS 
See  KnoB  inn  ViiiiHa,  1«  9, 8» 

FOBQEBT. 

Bnffloienoy  of  Yerdiot,  see  Cbdkzval  Law,  11. 

Vooonttitaie  forgery  the  forged  instrument  must  be  one  which,  if  genuine,  woold 

hare  legal  ralidity,  and  therefore  the  signing  of  another's  name  to  an  order 

on  a  third  person  to  pay  to  the  order  of  defendant  a  certain  sum,  "and  ch&rge 

to  him  at  my  office,"  is  insufficient  to  sustain  a  couTiction,  no  extrinsic  faels 

being  alleged  in  the  information  to  show  that  the  order  could  be  made  arail- 

able  to  work  a  fraud.    {State  t.  Malieh,  €tn$e,  p.  606,  cited.)— ^tote  t.  Seane^ 

689. 

GUABDI^N  AND  WABD. 

Xlia  absence  of  a  statute  anthori£ing  a  guardian  to  mortgage  his  ward's  real  estale 
does  not  render  void  a  mortgage  given  by  a  guardian  under  an  order  of  the 
district  court  by  which  no  new  debt  is  created,  but  merely  an  exchange  of  one 
creditor  for  another  is  effected  and  an  advantsgeous  extension  of  time  and  re* 
duotion  of  interest  secured.— ii^or^tresCem  Ouaranfy  L,  Oo*  r.  SwUk,  lOU 

HABEAS  COBPUB. 

1.  When  the  title  of  a  proceeding  in  Tuiheas  corpue  is  technically  wrong,  ttid 
the  court's  attention  is  called  to  the  defect,  it  should  direct  the  proper  amend- 
ment or  reformatidn  of  the  title  to  be  made.  And  in  the  case  at  bar,  where 
the  petition  showed  on  its  face  that  the  suit  was  being  prosecuted  by  the  rela- 
tor for  the  benefit  of  the  father  of  the  child  whose  body  was  demanded,  and 
all  the  facta  stated  in  the  petition  showed  him  to  be  the  real  party  in  interest^ 
it  was  held  error  to  dismiss  the  proceeding  on  the  technical  objection  that  it 
should  have  been  brought  in  the  father's  name,  as  the  defect  was  one  which 
the  court  had  a  right  to  amend  on  its  own  motion,  and  which  should  have 
been  done  in  the  ftirtheranoe  of  justice.  {Territory  ▼.  PatU,  8  Kont  864; 
BUUe  ex  reL  Greenland  t.  Second  Jfudicial  District  Court,  13  Mont  416;  State 
ex  rel.  Johnson  t.  Case,  14  Mont.  690,  ciiod,)  State  ex  reZ.  Oiroux  y,  Gtrtnrs^ 
187. 
S.  A  duly  appointed  attorney  in  fkot  may  institute  a  habeas  corpus  proceeding 
for  the  benefit  of  his  principal,  make  the  necessary  affidavit,  and  take  such 
other  necessary  steps  in  the  matter  as  attorney  in  fact  could  do  in  other  cases, 
and  any  judgment  rendered  in  the  case  would  be  binding  as  to  his  j^toeiiiaL 

Id. 

HUSBAND  AND  WIFE. 

L  Section  1489,  fifth  dlTision,  of  the  OompUed  Statutes  (sot  of  March  8, 1887), 
sometimes  called  the  "Married  Woman's  Emancipation  Act,"  and  which  de- 
clares in  effect  that  women  shall  retain  the  same  legal  existence  after  marrisge 
as  before,  and  receiTC  the  same  protection  of  her  rights  as  a  woman  as  her 
husband  does  as  a  man,  so  modifies  the  prior  act  of  1872  (Compiled  Statutes, 
(  1482),  as  to  enable  a  married  woman  to  hold  her  individual  separate  prop- 
erty ss  sgainst  her  husband's  creditors  without  having  a  list  thereof  on  reooid, 
on  showing  the  facts  necessary  to  establish  her  Individnal  title  thereto.  (iM^ 
T.  J^eHM,  li  Mont.  180»  oitsd.)— ikim&rscU  t.  Patten,  MO. 
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ti  While  it  If  nol  ftmndiiknt  ptrte,  m  agaloti  lili  enditon,  for  »  knsbtiid  to 
pay  bit  wife  a  debi  which  he  honestly  oww  her,  yet  the  leletion  of  hmbend 
end  wife  it  often  a  ooiiTeiiieiit  meeoB  for  tiie  perpetration  of  a  ftrand,  and,  when 
cUims  of  indebtedneea  are  made  between  them,  raoh  elaimt  must  be  sabjeoted 
to  the  meet  searching  esamination.— i<i. 

•.  Beotkm  1482  of  tiie  GompUed  Btatntes  of  Montana  (Act  of  January  12, 1866) 
fireee  the  duly  listed  property  of  a  married  woman  from  debts  and  liabilities  of 
the  husband  unless  oontraoted  for  necessary  articles  for  the  wife  and  minor 
children,  but  does  not  giye  to  a  married  woman,  in  reference  to  such  properly, 
complete  status  as  a  feme  9oU,  and  does  not  deprive  a  husband  of  curtesy 
in  such  property.  {Ohadnoiok  r,  ThUm,  9  Mont.  867;  Jmfrotemmd  Oo»  t. 
Cotter,  7  Mont.  641,  dted.) -ilBefi  t.  Bomh,  446. 

INDICTMENT. 
WalTsr  of  defiBots  in,  see  CBiimuxi  Law,  IOL 

INFOBMATION. 

Hames  of  witnsMss,  indorsement  on,  see  Cbdhkaii  Law,  1 
8nfiloien<7  of^  for  maintaining  bawdy-house>  see  CxnairAL  Law,  8, 

INJUNCTION. 

To  restrain  firom  collecting  taxes,  see  Taxis,  4,  6,  6. 

1*  In  an  injunction  suit  to  restrain  trespasses  on  land  the  plaintiff  set  forth  Ua 
application  to  enter  the  land  in  question  under  the  timber  culture  laws  of  the 
United  States,  his  occupancy  of  the  land,  and  a  receipt  of  the  receiTcr  of  the 
United  Sutes  land-office,  and  it  also  appesred  that  his  application  was  the  only 
authorized  filing  upon  the  tract  when  this  suit  was  instituted,  and,  although 
the  defendant  applied  to  contest,  leaye  was  iuTariably  denied  him.  Heldt 
That  all  these  flMts  made  a  prima  fticie  showing  of  ownership  and  right  of 
possession  in  the  plaintiff. —Zee  t.  WaUon,  228. 

S.  Where  it  is  shown  that  the  defendant  has  been  guilty  of  repeated  trespasses 
upon  the  plaintifPs  land,  always  against  the  warnings  and  instructions  of  the 
latter,  and  that  he  not  only  attempted  to  contest  the  pUintiirs  entry,  but  pro 
tracted  a  Tain  snd  hopeless  litigation  for  the  land,  and  has  interfered  with 
the  plaintiffs  attempt  to  cultivate  the  claim,  and  is  threatening  to  cut  and  re- 
moYC  the  plaintifTs  crop,  causing  irreparable  damage,  and  it  also  appears  that 
the  defendant  is  insolvent,  a  clear  case  is  presented  for  the  issuance  of  an 
injunction  to  restrain  further  trespasses.  (Ds  Witt,  J.,  concurs  in  the  deci« 
■ion  and  in  the  opinion,  taking  the  opportunity  to  say  that  in  so  fiur  as  thig 
decision,  and  also  the  decisions  in  Sankey  t.  8t,  Mary^t  Femala  Aeademy,  8 
Mont.  266,  and  Palmer  ▼.  Itrael,  18  Mont.  200,  are  inconsistent  with  some 
of  the  expressions  occurring  in  Heaney  t.  BuUe  and  MontatM  OommsroUU 
Co.,  10  Mont.  690,  the  latter  case  must  be  considered  modified  in  these  re- 
spects.)— Id. 

i.  Section  640  of  the  Code  of  Civil  Procedure  imposes  a  duty  upon  the  person 
who  takes  an  injunction  bond  to  requira  the  sureties  to  accompany  it  with  an 
affidavit  of  solvency,  but  if  this  duty  is  not  performed,  and  the  affidavit  is  not 
secured,  the  undertaking  is  not  therefore  invalidated,  but  still  holds,  and  the 
sureties  are  still  liable,  at  least  until  the  lack  of  verification  is  brought  to  the 
attention  of  the  court  or  Judge,  and  action  Is  taken  thereon. — Id. 

4.  Where  an  injunction  is  issued  and  served  on  one,  as  city  treasurer,  restraining 
him  firom  selling  property  for  nonpayment  of  taxes,  tiie  city  is  the  real  party 
in  interest,  and  may  bring  suit  on  the  injunction  bond  on  the  dissolution  of 
the  ii4anction.^Ctljy  of  Helena  t.  Bnde,  429. 
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Sw  The  fsef  of  ta  attomey  paid  to  proeare  the  dlMolntloii  of  aa  faJtmelioD  «M 
reooTerable  aa  an  item  of  damagea  in  an  aotion  on  the  bond  giT«a  in  tiie  Id* 
Jnnotion  auit.    {Ore$k  t.  McMamut,  13  Kont  16%  oited.)— id. 

INSTBUCTIONS. 

In  ejeetmeoi  to  rseoTer  poaaesaion  of  town  lots,  aee  Towmm,  % 

In  proseoution  for  bastardy,  aee  Bastabdt,  2. 

In  proaecntion  for  keeping  bawdy-houae,  aee  Cbdixiial  Llir,  6. 

In  proseontion  for  burglary,  aee  Obzmikal  Law,  8,  9L 

Mnat  be  embodied  in  bill  of  ezoeptiona,  eee  Apfbai^  6b 

To  find  for  defendant,  effect  of,  aee  Nokbuit,  8^ 

INBUBANOE. 

L  An  arrangement  entered  into  between  the  manager  or  general  agent  of  s  Vfli 
inanranoe  company  and  the  holder  of  a  policy  issned  by  the  former,  whereby 
rentals  dae  by  snch  agent  to  the  policy  holder  for  offices  rented  for  the  eom- 
pany  and  private  rooms  for  himself  shonld  be  deemed  payment  of  preminma,  la 
wholly  beyond  the  scope  of  hla  power  aa  anch  agent,  and  is  not  binding  npoa 
the  company,  nnleas  anthorined  by  previons  authority  or  anbaeqaent  aanotiom 
BuUivan  t.  Oermania  JL  L  Co,,  622. 

SL  A  policy  of  life  insurance  was  declared  forfeited  by  the  oompany  for  nonpay- 
ment of  preminma,  and  one  of  the  conditions  in  the  policy  was  that  sgentsoonld 
not  waiye  forfeitures.  After  the  forfeiture  was  declared  the  inanred  tendend 
the  vice-president  aud  general  manager  of  the  oompany  the  balance  doe  oa 
premiums,  but  the  tender  was  peremptorily  rejected,  and,  after  aome  oonvei 
tion  with  the  manager  in  regard  to  the  agent'a  debt  to  the  inanred,  he 
referred  to  the  agent  who  issued  the  policy,  with  the  statement  that  whatever 
he  did  would  be  satisfactory;  that  be  would  "fix  it  up."  The  agent  agreed  to 
adjoat  the  matter  in  accordance  with  the  terma  of  a  oontract  between  himaelf 
and  the  inaured,  entered  into  at  the  time  the  policy  was  isaned,  whereby  tbe 
agent  waa  to  apply  hia  indebtedness  to  the  insured  for  rents  in  payment  of 
premiums.  Beld,  That  the  atatements  made  hj  the  general  manager  of  ib% 
oompany  to  the  insured  were  insuflioient  to  establiah  a  waiver  of  the  forfeitnze 
of  the  policy,  and  did  not  amount  to  a  ratification  of  the  unauthorized  con- 
tract of  the  agent  with  the  inaured  aa  to  rents.  {JBankY,  HaU^SUoai,  8a« 
dted.}— Id 

INTEBVENOBS. 

Where  an  intervening  creditor  fails,  in  hia  complaint  of  Intervention,  to  aaaail  aa 
aaaignment  made  by  the  debtor  prior  to  the  intervener's  attempt  to  attach 
property  covered  thereby,  he  ia  to  be  regarded  aa  treating  the  aaaignment,  fior 
fhe  purposes  of  his  intervention,  aa  honeat  and  fair,  and  by  such  oonfeoaion  he 
•iands  in  no  position  to  demand  an  attachment  against  such  property  of  hii 
debtor,  or  to  intervene  in  a  suit  between  a  prior  attaching  creditor  aad  the 
debtor.  (BUing  v.  Xirkpairick,  6  Mont.  119.  dted.)— J\M  IfaU  Bank  pf 
BuU0  T.  B<nfoe,  ie2. 

JUDGMENT. 

On  pleadinga  in  claim  and  delivery,  see  Ollol  aud  Bxuvonr,  S» 
Of  dismissal  in  will  contest  by  default,  vacating,  aee  Bxfauls,  8. 
By  default,  vacating,  see  Dstault,  2. 

▲  Judgment  rendered  and  entered,  but  entered  hy  the  clerk  in  the  "Minute- 
book,"  inatead  of  the  book  labeled  "Judgment  by  the  oourt,"  ia  not  invalid 
on  that  account,  eapedally  between  the  partiea,  ao  aa  to  require  aa  i^peal 
thereflrom  to  be  diamiaaed.— TFb<^  v.  Greai  FoJOm  W.  P.  4^T.  Oo^  i». 
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JUfiOB, 
Objeotloii  to,  when  reriewed  on  appeal,  iee  Afpial*  7. 

1.  Whenever  a  Juror  haa  been  gailtj  of  any  each  impropriety  as  to  accept,  during 
the  progreBB  of  a  case,  liqnor  or  tobacco,  or  any  snob  favoTB,  at  the  expense  of 
a  litigant  to  the  suit  on  trial,  or  his  attorneys,  the  burden  of  proof  is  upon  the 
prevailing  party  to  satisfy  the  oourt  that  it  can  be  safely  assumed  the  mind  of 
the  Juror  was  not  improperly  influenced,  and  that  the  party's  conduct  in  no 
way  operated  upon  him  to  corrupt  his  yerdiot — Bradshaw  v.  DegenkarL  267. 

S»  Where  the  defendant  in  an  action  Joins  with  the  Jurors  trying  the  case  in  drink- 
ing at  the  plaintiffs  expense,  but  does  not  bring  the  matter  to  the  attention  of 
the  court  until  after  yerdict  is  rendered  for  the  plaintiff,  pubUo  policy  alone 
does  not  require  that  the  yerdiot  be  set  aside  and  the  case  be  remanded  for  a 
new  trial  in  the  absence  of  a  showing  of  misconduct  of  the  jury  which  did  or 
oould,  under  all  the  circumstances,  haye  aflected  the  rights  of  the  defendant. 

Id, 

LACHES. 

In  seeking  equitable  relief,  see  Equity,  1,  % 

LANDLORD  AND  TENANT. 

1.  In  an  ordinary  lease  of  a  dwelling  there  is  no  implied  warranty  on  the  pari  of 
the  lessor  that  the  premises  leased  are  in  a  tenantable  condition,  or  that  th^ 
would  be  kept  in  that  condition.— 3ZaA:e  v.  Dick,  236. 

2.  Where,  in  an  action  for  rent,  the  defendant,  in  his  answer,  admitB  the  execu- 
tion of  the  lease  and  the  nonpayment  of  rent,  he  assumes  the  burden  of  proof 
to  escape  liability  under  the  terms  of  the  lease.— id. 

8.  When,  before  leasing,  the  tenant  inspects  the  premises,  he  takes  the  risk  of 
their  condition,  in  the  absence  of  any  fraudulent  concealment  by  the  land- 
lord, and  he  cannot  complain  because  tiie  landlord  did  not  disclose  defects  in 
respect  of  which  he  had  full  opportunity  of  informing  himself. — Id, 

i»  Where  the  cellar  of  the  leased  premises  becomes  flooded  with  fllth  and  water 
from  the  adjoining  premises  of  the  landlord,  but  not  by  reason  of  any  default 
on  his  part,  and  he  gratuitously  undertakes  to  remoye  the  same,  but  fails,  thif 
alfords  the  tenant  no  Justification  in  abandoning  the  premises.— /d. 

0.  Where  a  landlord  cannot  be  held  liable  for  the  creation  of  a  nuisance  on  the 
leased  premises  he  cannot  be  held  resiwnsible  for  any  act,  not  negligently  or 
wrongfully  done,  in  yoluntarily,  by  request  of  the  tenant^  trying  to  abate  the 
nuisance.— Jdi 

6.  If  a  tenant,  with  full  knowledge  of  the  condition  of  the  premises,  abandon! 
them,  but  soon  afterwards  returns  and  remains,  he  thereby  waiyes  any  right 
to  aydd  the  lease  by  setting  up  fraud  or  deceit  on  the  part  of  the  landlord  as  to 
the  condition  of  the  premises  at  the  time  of  leaying,  and  such  conduct  is  also 
inoonsistent  with  a  claim  on  his  part  that  he  was  eyicted.— 2d. 

7.  An  agency  to  collect  the  rent  of  premises  does  not,  by  implication,  and  with- 
out further  proof  of  authority,  carry  with  it  the  right  to  accept  a  surrender  of 
the  lease.— id. 

8.  The  deUyery  of  the  key  to  leased  premises  to  the  landlord's  agent,  who  is  only 
authorized  to  collect  tiie  rents,  and  its  retention  bj  the  landlord,  and  a  sub- 
sequent oflbr  of  the  premises  to  let,  are  not  of  themselyes  suiBcient  to  oonsth 
tate  an  acceptance  of  a  surrender  of  the  lease.— Jd. 

UFE  IN8UBAN0B. 
BeelNBUBAHaB. 

UMITATION  OF  AOTIONB. 
Bee  SxATUTB  or  LncrrATXOini 


616  Mechanic's  Libk. 

manbamub. 

To  eompel  ooonly  olerk  to  file  oertifloAte  of  nomination,  mo  OomRononab 
Lav.  a. 

Where  an  offloer*!  dnty  it  a  simple,  defined  dnty,  purely  mlnlBterial,  uiiittg  un- 
der eironmstenoei  admitted  or  proyed  to  exiet,  and  impoied  bj  law,  end  he 
refosee  performanoe  in  adyanoe  of  the  time  fixed  by  law  therefor,  mandamia 
will  at  onoe  lie  to  compel  a  performanoe  at  the  proper  time;  and  the  oonrt  will 
not  wait  to  determine  whether  or  not  he  ihonld  perform  nntn  some  fntiire  time 
when  litigation  aroie,  and  when  It  wae  too  late  to  require  the  perfbrmanoe  of 
the  defined  dnty.    (Haxwood,  J.,  disMn ting.)— estate  ex  reL  Uoyd  t.  Jlolvitt, 


MABBIAGE. 
In  an  action  by  a  wife  for  the  death  of  her  husband  a  pHima  facie  marriage  be- 
tween them  ia  eatablisbed  by  OTidenoe  of  persons  who  had  known  plaintiff  snd 
decedent  from  infancy,  who  were  present  when  their  marriage  was  annoonced. 
and  who  koew  that  they  had  always  liyed  together  as  man  and  wife  and  ae- 
knowledged  that  relation.— iSoy«r  y.  Great  FaJOe  Water  Co,,  U 

XAJIBUOB  AND  DITOBCE. 

Where  a  defendant  in  a  diyoroe  suit  is  committed  for  contempt  for  nonoompliaiMe 
with  an  order  for  the  payment  of  alimony  and  attorneys'  fees  and  iherenpoii 
petitions  the  oonrt  to  yaoate  the  order,  setting  up  inability  to  pay,  it  la  error 
for  the  oourt  to  refuse  to  hear  the  petition  upon  the  ground  that  defendsnt 
had  not  purged  himself  of  the  contempt  (State  ex  reL  Nixon  y.  Seootd 
JuMoial  District  aourt,  14  Kont.  896,  cited.)  ^Nixon  y.  mzon,  «. 

MABBIED  WOMEN. 
Separate  property,  list  of,  see  Husbaxo  and  Wm,  1, 1. 

XA8TEB  AND  SEBYANT. 

!•  If  machinery  Is  not  only  defeotiye,  but  Is  so  obyionsly  dangerona  ilial  no  ovffi- 
narily  pmdent  person  would  assume  the  risk  of  using  it,  and  the  enqiloyee 
Sees  nae  it,  knowing  its  absolutely  snd  obyiously  dangerous  oondition,  the 
master  is  not  liable,  notwithstanding  the  promise  to  remedy  the  defaota  which 
produced  the  injury.— Jfoiindreira  y.  Montatia  Unitm  By,  Oo^,  S90. 

%  In  an  action  I7  an  employee  of  a  railway  company  for  pergonal  injnriea  anatainwl 

by  reason  of  defects  in  a  handcar  on  which  he  was  riding,  causing  it  to  leaye  the 

tracks  while  crossing  a  bridge,  it  was  shown  that  the  plaintiff  knew  perfectly 

the  defectiye  condition  of  .the  car;  that  he  remained  in  the  defendant'a  seryiae 

long  after  being  informed  by  his  superiors  that  a  request  merely  had  been 

made  for  a  new  car;  that  the  defendant's  foreman  told  him  to  use  the  car  with 

great  care,  and  do  the  beet  he  oould  until  he  coold  get  a  new  one;  that  he  neyer 

refused  to  nae  the  csr,  and  wsa  neyer  threatened  to  be  discharged  if  he  did  not 

nae  it,  and  that  he  had  full  knowledge  of  the  fact  that  the  car  had  jumped  the 

tracks  going  at  a  rate  of  speed  much  less  than  that  acquired  at  the  time  of  the 

accident.    Eeid,  That,  In  yiew  of  this  eyidence,  the  plaintiff  was  not  entitled  to 

recoyer.— Jd. 

MECHANIC'S  LIEN. 

1.  The  proyision  of  section  1876,  diyision  6,  of  the  Compiled  Statutes,  thai, 
where  the  interest  owned  in  land  by  the  proprietor  of  a  building  to  which  a 
lien  has  attached  ia  only  a  leasehold,  the  building  may  be  sold  and  remoyed. 
la  paramount  to  the  proyision  of  a  mining  lease  to  the  effect  that  all  improye- 
menta  placed  on  the  promisee  by  the  lessee  should  become  the  property  of 
the  lessor  as  soon  sa  placed  on  the  mine  and  remain  a  part  thereof,  and  aneb 
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leaie  wfll  be  presumed  to  hate  been  made  in  oontempUtloii  of  the'itehite. 
{PeUon  T.  Minah  Con.  Mm.  Co.,  U  Mont.  981;  Bloek t.  Mmray,  U  Mont.  6tf» 
disiingniihed.  >—ifon<ana  L.  4b  Mfy.  Oo.  t.  ObeUgk  M.  S  O.  Oo„  90. 

%  An  tfBdaTit  to  »  lien  claim  filed  by  a  corporation  which  ia  labaoribed  with  the 
name  of  the  company  bj  its  manager  is  sufficient,  where  it  appears  that  such 
manager  was  the  person  to  whom  the  oath  was  administered,  and  the  affidavit 
appearing  from  its  own  terms  to  be  the  IndiTidoal  expression  and  affirmation 
of  such  manager  from  his  own  personal  knowledge. — Id. 

8,  A  mechanic's  lien  which  does  not  seek  to  charge  the  land,  bat  only  the  im« 
proTcments  placed  thereon  by  a  lessee,  need  not  state  the  name  of  the  owner 
of  the  property  where  the  name  of  the  owner  of  the  improTements  is  giT«n« 
Jd. 

4i  A  lien  for  materials  famished  to  the  lessee  of  land,  and  used  in  the  eooBtnio- 
tion  of  a  building  thereon,  in  not  restricted,  ss  against  the  lessor,  to  the  pre- 
cise materials  so  famished,  bat  estends  to  the  entire  building  erected  bj  the 

MINES  AND  MINING. 

Acquisition  of  oatstanding  title  by  cotenant,  see  Oornaht,  1. 

I*  In  order  that  a  forfeifture  may  be  worked  under  a  statute  of  forfeitures  the  ftots 
eonstituting  the  forfaiture  or  laying  the  foundation  for  it  must  exist,  and  the 
statute  must  be  strictly  construed.— .Hrund^  t.  Majgfleld,  901. 

S.  The  interest  of  one  co-owner  of  a  miuiog  claim  is  not  forfeited  to  the  other 
co-owners  by  the  process  of  *< adyertising 'him  out";  that  is,  by  giving  him 
the  notice  provided  for  in  section  2834  of  the  Bevised  Btatutes  of  the  United 
States,  when  he  is  not  in  fact  delinquent  in  contributing  his  proportion  of  the 
annual  expenditures  required  by  said  section,  or,  in  the  common  language  of 
prospectors,  has  done  his  share  of  the  "representation  work."  In  such  case 
the  very  foundation  of  forfeiture— namely,  failure  to  "represent"— is  want- 
ing.~JdL 

8.  Where  part  of  the  co-owners  of  a  mining  claim  apply  for  a  United  States 
patent  to  themselTSS,  excluding  one  co-owner,  the  latter  need  not  file  an  ad* 
Terse  claim  in  the  land-office  under  section  2895  of  the  United  States  Bevised 
Statutes,  in  order  to  prevent  his  title  being  finally  acquired  by  the  former, 
since  they  become  trustees  for  him  in  obtaining  the  patent  in  their  own 
names.— Jd 

4.  Section  1483,  et  seq.,  division  6,  Gompiled  Statutes,  provide,  in  effect,  that 
when  the  owners  of  mining  claims  have  performed  the  required  labor,  or  made 
the  required  improvements  on  a  claim,  they  may  make  an  affidavit  of  the  facts, 
and  file  it  with  ttie  county  recorder,  and  such  recorded  affidavit  shall  be  prima 
faeie  evidence  of  the  facts  therein  recited.  But  when  an  action  is  brought  to 
try  the  right  to  possession  of  mining  premises,  and  the  person  who  made  such 
affidavit  is  present  and  testifies  orally  as  to  the  fscts  therein  stated,  the  intro- 
duction also  of  the  affidavit  in  evidence  is  wholly  immaterial,  and  can  work 
no  prcdudice^  the  adverse  party,  but  is  a  clear  case  of  damnum  abtque  injuria. 
{Coleman  v.  Curtis,  12  Mont.  801,  cited.)— Dae ieison  y.  Jktrdeaux,  245. 

0.  The  declatory  statement  of  the  location  of  a  mining  claim  must  be  under  oath, 
and,  if  the  affidavit  be  insufficient  the  location  notice  is  void.  But  where  it 
clearly  appears  that  the  affidavit  wss  sworn  to  and  subscribed  by  the  aifiant 
before  an  officer  having  authority  to  administer  an  oath,  it  is  valid,  although 
the  affiant's  name  does  not  appear  in  the  body  of  the  affidavit.  (C^DonneU  v. 
(Henn,  8  Mont.  248;  0  Mont.  452;  Metcalfr.  FrescoU,  10  Mont.  288,  cited.)— Jd. 

C  The  locator  of  a  mining  claim  need  not  show  that  he  has  made  assays  of  the 
mineral  vein  when  no  one  disputes  the  prima  faoie  showing  by  the  evidence 
of  the  prospector  that  the  vein  wss  a  good  one,  and  ^ipeared  to  be  sufficiently 
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good  to  Jnstify  the  locating  and  working  of  tbe  claim.  (Skte9$  t.  Ocppet 
£0U  Mining  Co.,  11  Mont.  809.)— id. 
7«  A  lode  or  Tela  exempted  from  a  plaoer  grani,  within  the  meaning  of  flection  2338 
of  the  Bevifled  Statatea  of  the  United  Btates*  if  it  waa  known  to  eziat  at  the  time 
of  the  application  for  a  plaoer  patent,  mnst  at  leaat  be  of  tnch  extent  and  Talna 
aa  to  Jaatifj  exploration,  in  expectation  of  finding  ore  raffidently  yalnable  to 
work.  To  meet  the  deaignation  of  "known"  Teina  or  lodea  they  mnat  he 
clearly  aacertained,  and  be  of  auch  extent  aa  to  render  the  land  more  Tahuble 
on  that  account,  and  joatity  their  exploitation.  {Shrete  t.  Copper  Bell  Min, 
Co.,  11  Mont.  309,  cited;  WeOtold  t.  J)avi$,  7  Monk  107,  diatingoiahed.}— 
Browt^flfldY.  Bier,  408. 

8.  In  ejectment  by  a  placer-mine  claimant  againat  a  qnarta-lode  claimant  the  de- 
fendant introduced  CTidenoe  tending  to  ahow  that  when  the  application  waa 
made  for  the  placer  patent  the  lode  claim  waa  known  toexiat;  that  thepatenteea, 
in  running  a  ditch  aoroBa  the  ground,  cut  through  the  aurface  to  aome  depth,  and 
that  tbe  flow  of  water  expoeed  the  yein  to  Tiew;  that  they  had  located  and  named 
the  Tein  and,  aubaequently  aold  it,  and  that  it  had  been  worked  by  the  purchaaer 
who  took  out  aome  ore  therefrom,  and  thia  waa  long  before  the  placer  appli- 
cation. There  waa  testimony  of  aeyeral  witneaaea  for  the  plaintiiDF,  that  prior 
to  the  application  for  the  plaoer  patent  they  had  been  over  the  ground  many 
times,  where  the  vein  waa  alleged  to  exist,  and  that  they  did  not  know  of  any 
Tein  on  that  ground  which  would  juatify  working  aa  a  quarts  mine.  And  one 
of  the  applioanta  for  the  plaoer  patent,  who  waa  also  one  of  the  locators  of 
the  lode  mining  claim,  testified  that  they  did  no  work  on  the  latter  claim  for 
the  reason  it  waa  considered  worthless,  and  the  location  was  abandoned.  He 
further  testified  that  there  waa  no  indication  of  a  quartz  lead  on  the  ground* 
more  than  waa  brought  to  yiew  by  the  ditch,  and  thia  was  not  sufficient  to 
Justify  derelopment  and  exploitation  as  a  quarts  claim,  ffeld.  That  a  findinf^ 
upon  the  conflict  of  testimony  aa  aboye  set  forth,  that  there  was  not,  at  tiia 
time  of  the  application  for  the  placer  patent,  such  a  yein  known  to  exiat  as 
would  exempt  it  trom  a  plaoer  grant,  would  not  be  disturbed.— Id. 

9.  Testimony  that  at  the  time  of  the  application  for  a  placer  patent  the  ground 
was  more  yaluable  as  a  placer  mine  than  aa  a  quarti-lode  mine  ia  oompeteal» 
as  tending  in  some  degree  to  proye  that  the  lode  or  yein  waa  not  such  a  one 
aa  to  exempt  it  from  the  placer  grant— Jd 

10.  A  location  notice  of  a  mining  claim,  not  yerifled  aa  required  by  law,  ia  d^ 
fectiye  and  invaUd.  {(TDonnea  y.  Glenn,  8  Mont.  248;  9  Mont,  462;  Metta^ 
T.  FreacoU,  10  Mont.  288,  cited.)— JcC 

MORTGAGE. 

Of  ward's  estate  by  guardian,  see  Guasdian  axd  Wabd,  1« 
Action  to  haye  deed  declared  to  be,  see  FzHDnros,  1,  S, 

!•  Under  section  871  of  the  Oode  of  Oiyil  Procedure,  which  declarea  that  a  mor^ 
gsge  of  real  property  is  not  a  conyeyanoe  which  will  enable  the  owner  to  taka 
possession  without  foreclosure  and  sale,  the  instrument  createa  no  estate  ia 
land,  but  is  restricted  to  purposes  of  Bccurity,  and  is  subject  to  the  doetrinea 
of  equity.  (Fee  y.  Svoingly,  6  Mont.  696;  First  Nat  Bank  y.  BeU  eie.  Jfin. 
Co.,  8  Mont.  82;  Gallatin  Co,  y.  BeaUie,  8  Mont.  178,  cited.)— JEfoOdrMi  t. 
Board  nf  Commiseionen  of  Silver  Bow  Covnty»  460. 

fl.  A  mortgage  regarded  aa  collateral  security  belongs  to  the  owner  of  the  deb^ 
and  is  deemed  to  haye  no  aitue  except  that  of  the  domicile  of  the  owner,  snd, 
if  owned  by  one  not  a  resident  of  the  state,  is  not  property  in  the  state,  aul^eot 
to  taxation,  within  the  meaning  of  the  reyenue  act  of  1891,  and  can  be  assessed 
only  at  the  domicile  or  place  of  residence  of  the  creditor,  without  regard  to  tfaa 
4omioile  of  the  debtor.    {Berry  y.  OommisaionerB,  6  Mont.  121,  oited.)— H 
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xunioipal  cobporationa 

Ji$MXLij  of;  for  lijniiM  firom  opening  in  ridewalk,  boo  HfmauswaaMt  B»  flk  7*  8> 

NAYiaABLE  BIYERS. 
Bipftrian  righta  on«  BeeBiPABUN  Bxghxs.  1,  9^8^ 

NEQLIGENOE. 

L  In  an  aotlon  for  dunages  for  decedent's  death,  oocarioned  by  «he  easing  In  of 
aditoh  In  whioh  he  wae  working  as  a  laborer,  proof  of  the  characto  of  the 
ground  through  which  the  ditch  ran,  and  the  defendant's  means  of  knowledge 
thereof;  is  admissible  npon  the  qneetion  of  defendant's  negligence  in  failing  to 
proTide supports  for  the  walls  of  the  ditch.    8oyer  t.  Great  Falls  Water  Oo,,U 

%  In  action  by  decedent's  wife  and  children  for  damages  for  his  death  the  age  of 
the  decedent  at  the  time  of  the  accident  may  be  properly  proved  as  aflfocting 
the  measure  of  damages.— Jcl. 

S»  The  measure  of  damages,  in  an  action  by  decedent's  wife  and  children  for  his 
death,  is  the  amount  whioh  he  would  probably  have  earned  during  his  life  for 
their  benefit,  taking  into  consideration  his  age,  ability,  disposition  to  work 
and  habits  of  liTing.— IcL 

i»  A  complaint  in  an  action  for  personal  injuries  whioh  alleges  that  plaintiff  was 
acting,  when  injured,  pursuant  to  the  orders  of  his  foreman,  and  that  defendant, 
disregarding  its  duty  toward  plaintiff  to  operate  its  locomotiyes  and  trains  in  a 
oareful  manner,  did  run  a  train  around  a  sharp  cunre  at  a  high  rate  of  speed 
toward  plaintiff  on  the  same  track  upon  which  he  was  approaching  on  a  hand, 
oar,  without  a  warning  signal,  whereby  plaintiff,  being  in  imminent  danger 
and  acting  as  a  reasonable  man,  jumped  from  the  handcar  and  sustained  the 
injuries  complained  of,  is  not  demurrable,  in  that  it  shows  that  plaintiff  re- 
ceiTcd  his,  injuries  through  the  negligence  of  the  engineer  and  fireman  of  the 
train  who  were  his  fellow-servants,  since  section  687,  fifth  division,  of  the  Oom« 
piled  Statutes  provides  that  the  liability  of  a  railroad  corporation  to  an  em- 
ployee acting  under  the  orders  of  his  superior  shall  be  the  same  in  caae  of 
injury  sustained  by  default  or  wrongful  act  of  his  superior  as  if  snoh  employee 
were  a  passenger.— 5cAfnu2<  t.  Montana  Cent,  By,  Co.,  106. 

0b  When  a  dty  knows  that  an  opening  and  trapdoors,  which  it  permits  to 
exist  in  a  sidewalk,  are  dangerous,  whenever  they  are  used  in  the  manner  for 
which  they  were  built  to  be  used,  and  ordinarily  are  used,  it  need  not  be  shown. 
In  order  to  hold  the  city  liable  for  injuries  occurring  by  such  use  of  such  a 
dangerous  opening,  that  it  had  knowledge  or  notice  that  the  trapdoors  were 
opened  at  the  particular  time  the  accident  occurred.  (SuUioan  v.  OUy  of 
Helena,  10  Mont  184,  cited.)— iSu^e^fk^  v.  City  of  Butte,  274. 

6b  In  an  action  against  a  dty  to  recover  for  injuries  sustained  by  reason  of  fall- 
ing into  a  cellar  under  the  sidewalk  on  one  of  the  streets  of  the  defendant,  it 
appeared  that  there  were  double  trapdoors  in  the  sidewalk  extending  across 
nearly  its  entire  width,  and  a  cellar  beneath  about  ten  feet  deep.  The  doors 
were  made  to  open  and  lie  back  flat  upon  the  sidewalk,  and  th^re  were  no* 
rods  or  hooks  to  hold  the  doors  upright  when  open,  and,  if  it  were  desired  to 
keep  them  upright  when  opened,  appliances  other  than  those  belonging  to  the 
doors  had  to  be  obtained.  On  the  night  of  the  accident  the  doors  were  open, 
and  lying  fiat  on  the  walk,  and  the  plaintiff  could  not  see  the  opening  by  rea- 
son of  the  darkness.  The  city  authorities  knew  the  nature  of  the  construo- 
tlon  of  these  trapdoors,  and  also  knew  of  the  manner  in  which  they  weze 
ordinarily  used,  but  did  not  know  that  they  were  open  at  the  particular  tim4^ 
of  the  accident.  Held,  That  the  case  was  a  proper  one  for  submission  to  the 
Jury  npon  the  question  of  the  defendant's  negligence.— 23,  ^ 
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T.  lis  to  ftottoo  tgUnil  Aolty  to noofw  for  ix^nrlMMtWiied  flram  lUHng fn  ftt 
ni^l-tiiiiB  into  tn  wifaArdsd  opsninif  in  a  lidswittc  fbara  wm  0fU^&ut&  taftd" 
ing  to  ihow  that  the  pUintLDF  wts  n«ftnighted.  The  defendant  requested  ttM 
coort  to  inetmot  the  Joiy,  that  if  the  defect  of  tight,  ooaplad  with  expoeure  to 
danger,  was  the  oanie  of  the  injnrj  oomfileined  o^  whioh  otiierwiee  wonld  not 
haTe  oconrred,  then  the  Jniy  woold  be  JaitiHed  in  Unding  the  plainliir  giultJ 
of  oontribatory  negligenoe.  Held,  no  error  in  relying  to  giTO  this  instnio 
tion.— Jd. 

t.  In  an  action  to  reeoter  for  perMmal  injniiei,  when  it  appeen  that  the  plalB- 
tUTi  left  arm  wae  broken  and  broiied,  and  wiU  never  be  a  perfeet  arm,  or  ai 
good  ai  it  waa  before  it  was  injnred,  and  in  oonaeqnenee  of  whioh  tlie  plaintilf 
was  three-fonrtha  totally  diMbled,  a  irerdiet  for  fkmr  thooaand  fl?e  hnndred 
dolleneannot  be  regardedaa  given^nd  ■■■weed  under  the  infloenoeoof 
and  prejndioe,  end  will  not  be  set  aside  aa  exoeaaiTe.— idL 

0.  Where,  in  an  notion  ffor  penonal  injaries,  it  ia  ahown  that  ttie  deftedant^ 
ant,  the  driver  of  ahoraeear,  permitted  flie  plaintiff,  a  boy  five  yean  of  age,  to 
ride  on  the  front  platfbrm  of  the  ear,  from  which  he  waa  Uirown  bj  the  J<^ 
ing  of  the  car,  thereby  receiTing  the  i^Jnriea  complained  of,  the  eridence  of 
the  defendantfa  negligence  la  anfllcient  to  go  to  the  Jury.— ifenaan  t.  Barbour, 
582. 

10.  One  who  la  employed  by  the  agent  of  the  owner  of  a  street  railway,  at  a  fixed 
monthly  oompeniation,  to  mn  a  car  over  the  line  and  employ  a  driTsr,  the 
agent  hanng  the  whole  control  of  tne  operation  of  ttie  road,  ia  not  an  Inde 
pendent  contractor,  and  the  owner  of  the  railway  ia  liable  for  the  negligmea 
of  a  oardrirer  employed  by  him.— Jd. 

U«  An  independent  oontraotor  ia  one  who  rendera  aerrice  in  the  oonrae  of  an 
ooonpatlon,  and  repraeenta  the  will  of  hia  employer  only  aa  to  the  reonlt  of  hia 
work,  and  not  aa  to  the  meana  wherein  it  ia  acoompliahed,  and  la  nanally  paid 
by  the  Job.— JU. 

ISi  If  machinery  ia  not  only  defeotite,  bat  b  ao  obTionaly  dangerooa  that  no  ovdt 
narily  prudent  peraon  would  aaaume  the  riak  of  ndng  it,  and  the  employee 
doee  uae  it,  knowing  its  abeolutely  and  obrionaly  dangeroua  condition,  the 
maater  ia  not  Uable,  notwithatanding  the  promiee  to  remedy  the  defeota 
produced  the  injury.— Ifoiindreiot  t.  Montana  Union  By,  Co.,  390. 

11,  In  an  action  bj  an  employee  of  a  railway  company  for  peraonal  injurlea 
tained  hj  reaaon  of  defects  in  a  hand-«ar  on  which  he  was  riding,  causing  it  to 
leave  the  traoka  while  croesing  a  bridge,  it  waa  ahown  that  the  plaintiff  knew 
perfectly  the  defectiTe  condition  of  the  car,  that  he  remained  in  the  defend* 
antPa  aervioe  long  after  being  informed  by  hia  auperiora  that  a  request  merely 
had  been  made  for  a  new  car;  that  the  defendant'a  foreman  told  him  to  nee  the 
car  with  great  care,  and  to  do  the  beat  he  could  until  he  could  get  a  new  one; 
that  he  never  refoaed  to  uae  the  car,  and  waa  never  threatened  to  be  dia- 
charged  if  he  did  not  uae  it,  and  that  he  had  tfoU  knowledge  of  the  CMt  that 
the  car  had  Jumped  the  tracka  going  at  a  rate  of  apeed  much  leaa  than  that  u> 
quired  at  the  time  of  the  accident.  Betd,  That»  in  view  of  thia  evidance,  tlia 
p!ai"tl<'^,  waa  not  entitled  to  recover.— JcL 

NBOOTIABLE  mSTBUMENTB. 

1.  The  holder  of  a  promiaaoty  note  ia  preaumptively  the  owner,  and  may  ana 
thereon  in  hia  own  name  aa  the  real  party  in  intereai  {FtdU  v.  Waiim,  2 
Mont  165,  cited.)— Jf«adoi0era/k  v.  WaUli,  64i. 

S.  One  who,  in  good  faith,  purohaaea  a  promiaaory  note  from  a  member  of  a  firm« 
aubaequeot  to  and  without  knowledge  of  an  aaaignment  by  the  firm  for  the 
benefit  of  creditora,  whioh  note  had  never  been  delivered  to  the  asaignee  In 
ihaolvenpy,  aa  required  by  aeotion  226,  diviaton  5i  of  the  OompUed  Btatutea,  ia 
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not  aftoM  hj  moh  anlgninaiiti  and  b  tho  rMl  ptrij  in  Inicmt  enttiitd  to 
IviDg  BQit  on  the  note.^JU. 

NEW  TRIAIi. 

Pnetioo  on  appliotiion  for  in  eriminal  oases,  see  Afral,  6L 
Appeal  firom  order  denying,  diemiesal  of,  see  AmUL,  6L 
Confliot  in  endence  at  ground  for,  see  Afpxal,  14* 

NONSUIT. 
In  action  for  oonveraion,  see  Oontkbbxov,  !• 

1«  On  motion  for  a  nonsuit  that  which  the  cTidence  tends  to  prore  will  be  va- 
garded  as  proved.— iSo2/«r  t.  Oreai  FdUs  Water  Oo,,  1. 

S.  When,  at  the  close  of  all  the  testimony  on  behalf  of  both  plaintUf  and  defend- 
ant, the  court  directs  the  Jury  to  finda  yerdict  in  favor  of  the  defendant,  which 
is  accordingly  done,  this  is  in  effect  a  judgment  of  nonsuit.  iMoKay  ▼.  J2att> 
way  Co,,  IS  Mont  15;  (Jreek  y.  JfoJranut,  18  Mont  153;  Jfayer  t.  Oarothen, 
U  Mont  314,  cited.)— PotMfs  y.  Klentie,  177. 

8.  An  iustruction  to  the  jury  upon  the  trial  to  find  for  the  defendant  is,  in  effect 
a  noDsait  and,  if  the  eyidence  tended  to  prove  the  plaintiff's  cause  of  action, 
it  will  be  taken  on  appeal  as  proved.  {MoXSay  v.  BaUway  Oo^  18  Mont  16; 
Creek  v.  McJianus,  18  Mout.  153;  Jfoyer  t.  CaroUierBf  U  Mont  374.  dted.)— 
Jensen  v.  Barbour,  688. 

NUIBANOH 

L  Where  the  cellar  of  the  leased  premises  becomes  flooded  with  filth  and  water 
fh>m  the  adjoining  premises  of  the  landlord,  but  not  by  reason  of  any  default 
on  his  part,  and  he  gratuitously  undertakes  to  remove  the  same,  but  fails,  this 
affords  the  tenant  no  justification  in  abandoning  the  premises.— B^aAss  v.  Bick, 
386. 

li  Where  a  landlord  cannot  be  held  liable  for  the  creation  of  a  nuisance  on  tha 
leased  premises,  he  cannot  be  held  roBponsible  for  any  act  not  negligently  or 
wrongfoUy  done,  in  voluntarily,  by  request  of  the  tenant,  trying  to  abate  the 
nuisance.— ict 

OBJEOnONS. 

To  evidence,  stating  grounds  of,  see  Evidengi,  St 

PARTIES. 

Joinder  of,  in  action  for  protection  of  water  rigl)^,  see  WAxnt  BaaatB,  8. 
In  action  on  i^junotion  bond,  see  iNJUxronom,  & 

PLBiDINO. 

1.  A  oomplafnt  In  an  action  against  an  assignee  for  the  benefit  of  creditors  and 
his  assignors,  which  alleges  merely  that  the  plaintiff  is  informed  and  believes 
that  the  assignee  has  not  made  an  inventory,  does  not  set  up  su£9cient  matter 
entitling  the  plain  tiff  to  a  decree  that  the  assignee  make  and  file  such  inven- 
tory.—JtZfUucftmicM  V.  Steele,  181. 

t.  A  complaint  in  such  action  alleging  merely  that  a  designated  bank  is  a  large 
creditor  of  the  assignors,  and  that  it  oilers  to  remit  certain  interest  on  their 
account  of  the  assignee  will  deposit  his  collections  with  the  bank,  but  not 
alleging  that  he  is  not  depositing  the  ftmds  in  such  bank,  does  not  warrant  a 
decree  requiring  him  to  so  deposit  them.— Jd. 

t,  A  complaint  in  an  action  against  an  assignee  and  his  assignors,  which  contains 
no  allegation  whatever  of  the  assignee's  financial  condition,  nor  any  statement 
that  ha  is  not  amply  able  and  willing  to  aeoonnt  for  all  of  the  aaseta  of  the 
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•Mlgnmeiit,  does  not  entlUe  the  pUintiir  to  ui  order  reqoirlsg  flie  wmigne^  to 
giro  bond  for  the  Cuilifui  diaoharge  of  bis  datiM  m  Miignee^— 2il 

4.  A  complaint  in  an  action  against  an  aasignee  and  his  assignors  which  alleget 
mer«;l7  that  the  plaintiff  is  informed  that  the  assignee  stated  that  be  had  so> 
eepted  ihe  assignment  for  the  paipose  of  making  such  profits  as  were  possibiek 
does  not  entitle  the  plaintiff  to  an  order  fixing  the  compensation  of  the  assignee 
at  some  reasonable  sum. — Xi. 

6b  The  prayer  of  an  equity  pleading  does  not  conclude  the  pleader,  and  he  m^ 
have  such  relief  ss  he  shows  iiimself  entitled  to.    (Davis  t.  Datu,  9  Xoni 

287.)— id. 

0.  In  an  action  against  a  county  tressurer  and  the  trusieet  of  a  school  distrietft 
brought  to  enjoin  the  collection  of  a  special  school  tax  leried  by  snch  distriet 
on  the  plaintliTs  property,  the  complaint  alleged  fusts  in  relation  to  the  ofgaii- 
isation  of  such  district  which,  if  true,  showed  that  it  ncTer  had  any  legal  esis^ 
encei  Hetd,  That  a  cause  of  action  was  sufficiently  stated,  and  thai  tbe  court 
erred  in  dismissing  the  complaint.— &r«sn  JO.  8,  R.  Oo,  t.  Sawage,  189. 

T.  When  a  corporation  sues  to  enjoin  the  collection  of  a  special  school  tax,  and 
alleges  in  the  complaint  that  iti  principal  place  of  busineis  is  not  within  the 
school  divtrict  which  leTied  such  tax,  and  for  this  reason  it  was  not  eabject  or 
legally  liable  to  taxation  in  and  by  such  di»trict»  the  complaint  states  a  osnss 
of  action,  and  its  diBmissal  is  error.  (Woolman  t.  Garrmger,  2  Mont.  lOS; 
CoUter  T.  JEMn,  2  Mont  S66.)— J<i. 

8.  Where  the  complaint  is  in  replerin  a  deuial  in  the  answer  in  the  oonJunctiTe 
that  defendant  toolc "  and"  carried  away  the  goods  is  not  a  denial  that  he  took 
the  goodtf,  or  a  denial  that  he  carried  tbem  away,  and  is  bad  ss  implying  sa 
afflrmatiTe of  the  alli*gation  intended  to  be  demied.  ( HarrU  t.  ShoniM,  1  Mont. 
212;  2bombs  t.  Horidfuokls,  1  Mont.  286;  Power  y.  Gum,  6  Mont.  6,  cited.)— 
Booh,  Cory  d  Co,  ▼.  Mont.  L.d  P,  Co.,  84fi. 

9.  Where  the  complaint  in  replcTin  alleges  the  plaintiff's  ownership  snd  rig^t  to 
the  possession  of  the  goods,  and  thia  allegation  is  properly  denied  in  tlie  answer 
in  the  diBJunctire,  it  is  error  to  render  Judgment  on  the  pleadings,  though 
there  be  other  faulty  denials  in  the  answer.— Jd. 

10.  A  complaint  in  an  action  for  personal  injuries  which  alleges  that  plnintiff  wsi 
acting,  when  injured,  pursuant  to  the  orders  of  his  foreman,  aud  that  defend- 
ant, disregarding  its  duty  toward  plaintiff  to  operate  ito  locomotiTes  and  trams 
in  a  careful  manner,  did  run  a  train  around  a  sharp  curre  at  a  high  rate  of 
■peed  toward  plaintiff  on  the  same  track  upon  which  he  was  approaching  on  a 
handcar,  without  a  warning  signal,  whereby  plaintiff,  being  in  imminent  dan- 
ger and  aotiDg  ss  a  reasonable  man.  Jumped  lh>m  the  handcar  and  rastained 
the  injuries  complained  of,  is  not  demurrable,  in  that  it  shows  that  plaintiff 
receiTed  hii  injuries  through  the  negligence  of  the  engineer  and  fireman  of 
the  train  who  were  his  fellow-eerrants,  since  section  697,  fifth  division,  of  the 
Oompiled  Statutes  provides  that  the  liability  of  a  railroad  corporation  to  an 
employee  acting  under  the  orders  of  his  superior  shall  be  the  same  in  esse  of 
Injury,  sustained  by  default  orwrongf^  act  of  his  superior  as  if  such  empliqret 
were  a  passenger.-*i8oAm«ctt  r.  Montana  Central  By,  Oo,,  106. 

11.  A  complaint  alleged  that  the  defendant  owned  land  on  which  it  commenced  the 
oonstrootion  of  an  irrigating  ditch  or  canal,  and  that  the  plaintiff  bought  a  part 
of  said  land  when  the  defendant  was  making  sales  thereof  **by  representing 
that  right  to  needed  water  through  said  canal,  for  purposes  of  irrigation,  inured 
therewith  to  purchasers."  AcoonUng  to  ftirther  allegations  of  the  complaint 
the  plaintiff  entored  into  possession  before  the  canal  was  completed,  and  before 
any  water  tfaerefkom  had  been  used  on  his  Isnd;  but  it  was  not  alloged  that 
the  oontraot  for  sale  and  purchase  contained  any  stipnlation  whereby  the  de> 
tendanl  agreed  to  aarign  or  gnnt  to  the  plaintiff  anj  intaiwt  in  the  oaaalcr 
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the  waien  thereof,  and  ihe  deed  executed  pnrraaat  to  the  oontnot  eontained 
no  aiioh  grant.  Heid,  That  the  oomplaint  failed  to  ahow  that  the  canal,  or  any 
interest  therein,  ever  became  or  was  an  appurtenance  to  the  land  purchased 
by  tne  plaintiff,  and  that  it  did  not  state  a  cause  of  action  to  enjoin  the  defend- 
ant  from  interfering  with  the  plaintiff's  use  of  the  waters  of  the  canaL — OraiUh 
ford  y.  Minnesota  and  Mont.  L»db  L  Co.,  168. 

19,  An  allegation  in  the  complaint  in  the  case  at  bar  that  the  plaintiff  enjoyed  the 
use  of  twenty  inches  of  water  from  such  canal  for  a  certain  period,  when  lOad 
in  connection  with  other  allegations  that  the  defendant  is  and  has  been  pro- 
prietor, and  has  exercised  control  and  dominion  over  such  canal  since  its  con- 
struction, does  not  constitute  a  plea  of  adTerse  possession.^ /cL 

It.  A  oomplaint  seeking  to  enjoin  the  collection  of  a  tax,  on  the  ground  of  imgii- 
larity  or  illegality  in  the  assessment,  which  fails  to  show  that  the  complainant 
had  first  sought  relief  before  (he  board  of  equaliaation,  will  be  held  bad  on  de- 
murrer.—JVrs<  Nat.  Bank  of  Miaaouia  t.  BaHey,  801. 

14,  In  a  complaint  in  ejectment  the  particular  description  of  the  land  by  courses  and 
^igH"0<M»  must  control  the  general  description  in  the  same  oomplaint  when 
the  two  are  in  conflict  {Ooodtich  Lumber  Oo,  t.  DaviM^  18  Monl  76;  larg9^ 
T.  i9«dmaiH  8  Mont  887,  cited.)— JETa^^  t.  LoradB,  808. 

PBOBATE  LAW. 
Bet  EziouTOSB  An>  AnimaBTBaTois;  Wiui^ 

PBOMISBOBY  NOTE. 
flee  NaooTiABui  iMsxBDicnTB. 


BECEIYSB. 

1.  In  reriewing  the  appointment  of  a  reoeirer  of  a  corporation  cm  writ  of  oefw 
Harari  the  inquiry  is  limited  simply  to  the  question  whether  under  the  faots, 
as  recited,  the  oourt  had  Jurisdiction  to  make  the  appointment  sad  the  quee- 
tton  of  the  court's  discretion  in  so  doiug  does  not  come  under  consideration. 
iBtaU  ax  rtL  Mwrpky  t.  Judge  of  Second  Judicial  JHstrUi  Oowi,  10  Mont 
401,  cited.)— iSfofo  ex  rO.  Independent  JH$i.  2U.  Oo.  Second  Jud.  Diet.  Court, 
824. 

S.  In  the  ease  at  bar  four  shareholders  of  two  small  corporations,  which  were  pay^ 
ing  handsome  diTidends,  got  control  of  the  majority  of  the  stock,  elected  their 
own  officers,  pocketed  the  diTidends,  kept  false  books  to  deceiTe  the  shareholdersa 
end  pretended  to  buy  for  the  corporations  a  worthless  franchise  for  which  they 
mortgaged  all  tlie  property  of  the  corporations,  for  the  purpose  of  haying  the 
mortgage  foreclosed,  and  the  property  of  the  corporations  wiped  out  An  a^ 
tlon  was  brought  by  the  minority  stockholders  against  the  corporations.  Join- 
ing as  defendants  therein  the  managing  officers,  and  the  complaint  asked  for 
a  dissolution  of  the  corporations;  also  that  the  foreclosure  of  the  mortgage  be 
prohibited,  that  the  notes  and  mortgage  be  declared  null  and  void,  and  that 
the  unlawfhl  acts  of  the  managing  officers  be  set  aside,  and  their  future 
wrongful  conduct  be  enjoined.  Beid,  That  a  court  of  equity  had  power  to  ap- 
point a  reoeiTer  for  the  corporations  pending  such  action,  but  that  the  case  it 
a  precedent  only  as  to  its  own  fiM)ts,  and  not  for  the  unwise  withdrawal  of  the 
business  of  a  corporation  from  the  management  of  iti  dn^  elected  and  Uw* 

fUly  aeting  tnifltesi.— id. 

BBPLEYIN. 

BaeOLAjM  An>  DnurnZi 

BIPABIAN  BIGHTS. 

L  At  eommoii  law  nsrigable  water  ia  that  wbiefa  ebbi  mad  ilowi  wifli  liie  ttdes  of 
the  ooean»  and  the  ahntting  landowner  hae  title  to  hi^k-watsr  mark.   Upon 


624  School  Bonds. 

noD-navigAble  Btreami  the  abntiiiig  landowner  baa  titto  ad  fhtm  mMum 

aqwjB,^Gib9im  t.  KeUey,  417. 
SL  Under  Uontena  law  the  boundary  of  land  on  a  nontidal  naTigable  rirer,  when- 

eyer  another  intent  ia  not  expreeaed,  extenda  to  the  ordinary  low-water  mark. 

Id. 
9,  ^eotment  will  lie  at  the  soit  of  a  riparian  owner  on  a  nayigable  atream  to  ra- 

ooTer  the  poaaeasion  of  land  between  high  and  low  water  mark  from  one  who 

ia  in  poaoocrion  thereof  not  claiming  rights  aa  a  nayigator  or  fiah6rman.~i(L 

BULES  OF  COURT. 

Diaregarding,  in  opening  default,  aee  Dxfault,  1* 

When  the  power  of  the  oonrt  to  make  reasonable  mlea  and  regnlationB  for  gOT- 
eming  and  faeilitatiDg  practice  and  procedure,  in  referenoe  to  all  matters  not 
prOTided  for  by  law,  baa  been  ezereiBed,  and  a  rule  adopted,  courts,  aa  well  aa 
membera  of  the  bar,  ahonld  reapeot  the  aame,  and  regulate  their  oondnel  in 
conformity  therewith.— Jfortin  y.  DeLoge,  SiS. 

SALES. 

!•  By  the  eatablished  rules  of  oommercial  law,  if  goods  are  shipped  at  the  risk 
of  the  purchaser  and  by  his  order,  or  if  by  other  eyidence  the  intention  of  the 
shipper  is  made  apparent  to  part  with  his  title,  the  carrier  is  held  to  be  the 
agent  of  the  consignee  and  not  of  the  consignor.  But  if  the  seller  does  not 
intend  to  part  with  his  title  to,  and  control  oyer,  the  property  when  he  makea 
the  consignment,  the  authorities  regard  the  carrier  as  the  consignor's  agent, 
and  not  the  oou8ignee's.>-iri/2rmTn  MiL  Co,  y.  Fusty,  611. 

li  If  the  yendor,  when  shipping  goods,  takes  the  bill  of  lading  in  hia  own  name, 
this  fMt,  when  not  rebutted  by  eyidence  to  the  contrary,  is  yery  strong  proof 
of  his  intention  to  reserye  title  in  liimself,  and  is  almost  decisiye  to  proye  hia 
intention  to  retain  the  jt4s  disponendi  of  the  property,  and  to  preyent  its  deliy- 
ery  to  the  yendee.    {Bank  t.  MeAndrewa,  6  Mont*  S36.) — Id. 

8.  In  the  oaae  at  bar,  which  waa  an  action  for  the  price  of  goods  pold,  it  appeared 
that  the  plaintiff  reoeiyed  an  order  from  the  defendant  for  the  gooda  on  board 
oars  at  the  plaintiff's  place  of  business,  and  that  the  plaintiff  ahipped  the  goods, 
taking  a  bill  of  lading  for  the  consignment  in  his  own  name,  which  bill  of 
lading,  with  sight  draft  attached,  was  sent  through  a  bank  in  the  defendant's 
town,  and  presented  to  the  defendant,  who  refused  to  honor  the  draft,  or  to 
accept  the  goods.  Eeld,  That,  when  the  bill  of  lading  waa  taken  in  the  ahipper'a 
name,  the  presumption  arose  that  he  intended  to  retain  the  title  in  himself,  and 
the  eyidence  in  the  oaae  was  insufficient  to  overcome  that  presumption. — ItL 

4  A  sale  and  deliyery  of  goods  ia  complete  where  the  plaintiff  oonsigned  them  l^ 
bill  of  lading  to  the  defendants,  who  received  them  from  the  carrier,  upon 
presentation  of  the  bill,  without  objection  at  the  time,  and  subsequently 
admitted  an  indebtedness  for  the  consignment!  merely  dispnting  the  amoont 
claimed.— J9Mer<  y.  Winten,  652. 

SCHOOL  BONDS. 

Under  section  1950  of  the  Compiled  Statutes,  aa  amended  by  aot  of  Flebniaxy 
14, 1893,  the  question  which  the  school  trustees  may  decide  to  submit  to  the 
electors,  and  upon  which  the  electors  shall  yote,  ia,  whether  authority  shall 
be  giyen  to  tlie  trustees  to  issue  bonds  in  a  certain  amount,  bearing  a  certain 
rate  of  interest,  and  payable  and  redeemable  at  certain  times  and  for  certain 
purposes.  And  a  notice  of  election  which  states  only  the  amount  of  the  bonda, 
and  the  purposes  for  which  the  money  is  to  be  used,  wholly  omitdng  the  rate 
of  interest  of  the  bonds,  the  time  when  payable,  and  the  time  when  redeem* 
able,  is  insufficient,  ind  the  issuance  and  deliyery  of  bonds  pnniMiil  to  tlw 
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•leoilon  helA  iberraTider  Bhonld  be  enjoined.— <Sla(0  ex  rel,  Stat^btd  ▼.  School 
JH»L  Ifo,  I,  Coicade  County,  183. 

SETOFF. 
Equitable,  in  action  by  insolTent  bank,  lee  Bakzb  ixd  BAHZDra^  1« 

BHEBIFF. 
Action  against,  for  conversion,  see  Oontxbsiok,  8. 

V  Under  the  stataiea  of  Montana  (Comp.  Stat.,  div.  5,  $  1270),  tbe  sherilf  baa  the 
custody  of  the  Jail  of  his  county  and  the  prisoners  therein.  JSe  is  to  keep  the 
prisoners,  and  is  personally  liable  for  their  escape,  if  it  occurs,  and,  under  thes« 
drcnmstances,  section  1271,  division  5,  of  the  Compiled  Statutes,  gives  to  him 
the  appointment  of  his  Jailer  at  the  county's  expense.  He  likewise  has  author- 
ity to  employ,  at  the  county's  expense,  the  necessary  guards  to  insure  the  safety 
of  his  prisoners.— Xloyd  y.  Board  of  0ommi»9ion«n  of  Silver  Bow  OomUy, 
488. 

S.  Where  the  sheriff  employs  the  necessary  number  of  persons  to  guard  his  pris- 
oners, and  the  county  refuses  to  compensate  them  for  their  services,  the  sheriff 
™*7  W  them  himself,  and  recover  the  money  which  he  has  thus  paid  out  from 
tbe  county,  for  whose  beneflt  he  paid  the  money.  (Flatner  y.  Madiaon  Oount^t 
5  Mont.  459,  distinguished.)— id. 

8PECIFI0  PEBFOBMANOE. 
lAches  will  debar  right  to  relief,  see  Equitt,  1»  I» 

STABE  DE0I8IB. 
Doctrine  of,  applied  in  Clark  v.  Barnard,  178. 

STATXTTE  OF  LIMITATIONS. 

Salt  brought  within,  may  be  barred  by  laches,  see  Egmrr,  % 

The  statute  of  limitations  begins  to  run  against  a  mining  claim  when  the  patent 
thereto  has  been  issued,  and  not  from  the  date  of  the  register's  receipt.  {King 
y.  Tkomas,  6  Monl  409;  Mayer  y.  Caroihars,  14  Mont.  274,  followed.)— CZorife 
y.  Barnard,  176. 

STATUTES. 

Oonstruction  of,  relating  to  appointment  of  adminiatrators,  lee  Euruuvum  aid 

Al>MI!fI8TBAT0B8,  8« 

Oonstruction  of,  relating  to  service  of  notice  of  H>peal,  see  AfpxaIi,  St 
EffiBct  of  repeal  of,  on  place  of  trial,  see  Chasgb  or  Ysvux,  1»  2. 

SUBETIES. 

Section  6i0  of  the  Oode  of  GivU  Procedure  iimpoees  a  duty  upon  the  person  who 
takes  an  injunction  bond  to  require  the  sureties  to  accompany  it  with  an  affi- 
davit of  insolvency,  but  if  this  duty  is  not  performed,  and  the  affidavit  is  not 
secured,  the  affidavit  is  not  therefore  invalidated,  but  still  holds,  and  the  sure 
ties  are  still  liable,  at  least  until  the  lack  of  verification  is  brought  to  the 
attention  of  the  court  or  judge,  and  action  is  taken  thereon.— Zee  y.  WaUon^ 
228. 

TAXES. 

Collection  of,  complaint  in  action  to  ex^oin,  see  PLBADnro,  6»  7. 
Upon  mortgages  owned  by  nonresidents,  see  MoBTaiiOBB,  1,  2. 

1.  The  act  of  February  24, 1893  (8d  sees.,  p.  64),  amendatory  of  sections  68  and 
60  of  an  act  concerning  revenue,  approved  March  6, 1881,  providei  a  sew  mode 
You  XV.— 40 
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for  flM  ftppolntment  of  a|»prftSien,  Imt  did  not  alfter  or  amoDd  in  any 
■ectioni  eo  and  61  of  the  act  of  1891.  Beoaon  61  of  thia  aei  gave  Oie  board  of 
oqaalization  the  '*  power,  after  giviog  notice  in  aaoh  manner  aa  it  may  by  mla 
prescribe,  to  increase  or  lower  any  asaessment  contained  in  the  aaaessmen^ 
book,"  and  this  power  the  board  of  eqoabntion  still  has  nnder  the  amended 
lkw,^StaU9zr€l  BeaU  ▼.  SUia,  224. 

t.  An  alleged  abuse  of  disoretion  by  the  board  of  eqnalintlon.  in  raising,  withoat 
snfflcient  eridence,  the  Talaation  of  property  assewaed  for  taxes,  cannot  be  in* 
qnired  into  by  the  supreme  ooort  on  writ  of  certiorari. — id. 

t.  Section  6  of  the  Reyenne  Act  of  March  6, 1691,  prorides  that  stockholders  of 
banks  most  be  assessed  and  taxed  on  the  yalne  of  their  shares,  and,  to  aid  the 
assessor  in  determining  their  Talne,  it  alao  requires  the  csahier  or  other  accouni- 
ing  officer  of  the  bank  to  furnish  the  assessor  a  Terifled  Htatement  ahowing  the 
amountand  number  of  ahares,  the  amount  of  the  bank's  surplus  orreserre  fund, 
and  the  amount  of  investments  in  real  estate,  and  this  requirement  is  not  met 
by  furnishing  a  printed  assessment-list,  such  as  is  required  by  law  to  be  made 
out  and  returned  to  the  assessor,  indorsed  "Assessment-list  of  property  subject 
to  taxation,  owned,  claimed,  or  in  possession  or  control  of  "  a  designated  bank, 
and  containing  a  list  of  the  real  estate,  improyements  thereon,  capital  atock, 
anrplus,  and  undivided  profits,  with  the  amounts  and  value  of  all  of  said  prop- 
erty, with  a  deduction  of  one-third  of  the  value  thereof  claimed  by  the  casbier. 
It  cannot  be  held  that  such  tax-list  is  simply  a  "verified  statement,"  to  aid  tlie 
assessors  in  aasessing  the  individual  shareholders.— ^'st  Nat,  Sank  of  Jfis* 
9oyla  V.  Bailey,  SOI. 

it  When  the  law  has  provided  boards  of  equalisation,  with  power  to  a^Iuat  or 
correct  assessments,  parties  who  are  dissatisfied  with  the  assessment  of  flieir 
property  must  apply  to  them,  in  the  first  instance,  for  relief,  and  courts  of 
equity  will  not  interfere  by  injunction  to  reatrain  an  irregular  or  illegal  agess 
ment  until  such  relief  has  been  sought  and  denied.  iNarthem  Pac  J2L  JK. 
Co.  V.  Patterson,  10  Mont  90,  cited.)— i<L 

ft.  A  complaint  seeking  to  enjoin  the  collection  of  a  tax,  on  the  ground  of  Irregu- 
larity or  illegality  in  the  assessment,  which  fidls  to  show  that  the  complalnanl 
had  first  sought  relief  before  the  board  of  equalisation,  will  be  held  bad  on 
demurrer.— id. 

6,  In  the  case  at  bar  {be  plaintiif  bank  having  returned  its  list  of  property  tiiai  it 
did  own  for  taxation,  and  having  included  in  such  list  property  tiiat  it  did  nol 
own,  and  for  the  taxation  of  which  it  was  not  liable,  should  have  applied  to  tba 
board  of  equalisation  to  correct  such  list,  and  for  relief  fh>m  the  payment  off  Uis 
taxea  complained  of,  and,  having  failed  ao  to  do,  it  is  not  entitled  to  aqnitabli 
relief  by  injunotion  restraining  the  ooUeotion  of  the  taxes.— JSd. 

TOWKBITES. 

1.  A  boundary  line  of  a  townsite  established  by  a  surveyor  appdnted  to  survey 
and  plat  a  townsite  granted  to  the  probate  Judge  aa  trustee  should  not  be  held 
as  offldally  fixed  by  virtue  of  such  survey,  so  as  to  enable  the  owner  of  adjoin- 
ing land  to  ahift  his  boundary  line  ftt)m  that  fixed  by  a  government  survey  lo 
that  of  the  townsite  surveyor,  and  thereby  claim  the  intervening  land.— jr«iU 
V.  Jordan,  47. 

S*  Error  in  an  instruction  is  harmless  where  the  court,  in  stating  generally  thai 
the  main  issue  presented  was  whether  the  land  in  controversy  waa  situated 
within  the  townsite  ss  granted  to  the  probate  Judge,  or  in  the  section  as  d»- 
Boribed  in  defendant's  answer,  inadvertently  miadescribed  the  land  wharain 
defendant  by  answer  claimed  the  tract  in  oontroven^  waa  situated.— JEiL 
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TBE8PAB8. 

1.  In  ao  InjnDotion  snit  to  reetraiii  trespMses  oo  land,  the  plaintiff  set  forth  hig 
application  to  enter  the  land  in  question  under  the  timber  culture  laws  of  the 
United  States,  hia  occupancy  of  the  land,  and  a  receipt  of  the  receirer  of  the 
United  States  land-office,  and  it  also  appeared  that  his  applioatlon  was  the  only 
anthoruBcd  filing  upon  the  tract  when  this  suit  was  instituted,  and,  although 
the  defendant  applied  to  contest,  leare  was  invariably  denied  him*  Eeld^  That 
all  these  facts  made  a  prima  fade  showing  of  ownership  and  right  of  posses- 
sion in  the  plaintiff.— X«0  y.  WaUon»  228. 

Si  Where  it  is  shown  that  the  defendant  has  been  guilty  of  repeated  trespaesei 
upon  the  plaintiff's  land,  always  against  the  warnings  and  instructions  of  the 
Utter,  and  that  he  not  only  attempted  to  contest  the  plaintiffs  entry,  but  pro- 
tracted a  yain  and  hopeless  litigation  for  the  land,  and  has  interfered  with  the 
plaintiff's  attempt  to  cultivate  the  claim,  and  is  threatening  to  cut  and  remove 
the  plaintiff's  crop,  causing  irreparable  damage,  and  it  also  appears  that  the 
defendant  is  insolvent,  a  clear  case  is  presented  for  the  issuance  of  an  injunc- 
tion to  restrain  further  trespasses.  (Dm  Witt,  J.,  concurs  in  the  decision  and 
in  the  opinion,  taking  the  opportunity  to  say  that,  in  so  far  as  this  decision, 
and  also  the  decisions  in  Sanhey  t.  8t.  M,  F,  Academy,  8  Mont.  266,  and 
Paimer  t.  leraelt  18  Mont.  209,  are  inconsistent  with  some  of  the  expressions 
ooonrring  in  ffeaney  y.  Ihe  BuUe  A  MorU.  Oommeroial  Co.,  10  Mont.  600|  the 
latter  case  most  be  considered  modified  in  these  respects.)^i(i> 

TBUL. 
Change  of  place  of,  see  Ghakos  ow  Vknux,  1,  9. 

1«  When  ft  verdict  is  rendered  and  recorded  the  jury  is  fundue  ojjMo,  Prior  to 
that  time  the  verdict  is  in  the  control  of  the  jury  in  some  respects,  but  after 
those  events  the  province  of  the  jury  is  exhausted.  (In  re  Ihompeon,  9  Mont. 
881,  dted.)— Mbtris  v.  Burke,  214. 

%  The  practice  permitted  by  section  271  of  the  Oode  of  Oivil  Prooedure,  pro- 
viding that  **if  the  verdict  be  informal  or  insufficient  in  not  covering  the  whole 
issue  or  issues  submitted,  or  in  any  particular,  the  verdict  may  be  corrected  by 
the  jury  under  the  advice  of  the  court,  or  the  jury  may  be  sent  out  again,' 

is  to  prevent  irregular,  informal,  and  insufficient  verdicts  from  being  received 
and  recorded  and  is  not  to  be  extended  so  far  as  to  authorize  the  court  to  refuse 
to  receive  a  verdict  for  the  plaintiff  for  a  sum  less  than  that  claimed  by  him,  on 
the  ground  that,  under  the  evidence,  if  the  plaintiff  is  entitled  to  a  verdict  at 
all  it  must  be  for  the  full  amount  claimed*  The  proper  remedy  in  the  latter 
ease  is  to  have  the  verdict  set  aside  on  motion  for  a  new  trial.— id. 

t.  Whenever  a  juror  has  been  guilty  of  any  such  impropriety  as  to  accept,  dur- 
ing the  progress  of  a  case,  liquor  or  tobacco,  or  any  such  favors,  at  the  ex- 
pense of  a  litigant  to  the  suit  on  trial,  or  his  attorneys,  the  burden  of  proof  is 
upon  the  prevailing  party  to  satisfy  the  court  that  it  can  be  safely  assumed  the 
mind  of  the  juror  was  not  improperly  influenced,  and  that  the  party's  conduct 
in  no  way  operated  upon  him  to  corrupt  hisverdiot.— JiradtAaur  v.  Degenhari, 
267. 

4,  Where  the  defendant  in  an  action  joins  with  the  jurors  trying  the  case  in 
drinking  at  the  plaintifTs  expense,  but  does  not  bring  the  matter  to  the  atten- 
tion of  the  court  until  after  verdict  is  rendered  for  the  plaintiff,  public  policy 
alone  does  not  require  that  the  verdict  be  set  aside  and  the  case  be  remanded 
for  a  new  trial  in  the  absence  of  a  showing  of  misconduct  of  the  jury  which 
did,  or  oonid,  under  all  the  circumstances,  have  afliscted  the  rights  of  the  de- 
fendant.—/d 

VARIANCE. 

When  immaterial,  see  Cbudmal  Law.  8L 
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YEBDICT. 

Control  of  Jniy  oter,  we  Tbial,  1. 

Informal,  refuMl  of  court  to  recciTe,  lee  Tbial,  !• 

When  sostained  on  appeal,  see  Appeal,  8. 

Xkoondaot  of  Jary  in  respect  to,  see  Tbiai.,  8,  4. 

In  action  for  negligence  when  not  ezoessiTe*  see  Nnuanai^  flL 

In  prosaoQtioo  for  forgery,  see  GBiMnrAi.  Law,  11« 

WABBANTT. 

Ill  in  ordinary  lesse  of  a  dwelling  there  is  no  implied  warranty  on  the  pari  of 
the  lessor  that  the  premises  leased  are  in  a  tenantable  condition,  or  that  they 
would  be  kept  in  that  ooudidon.— ^ZoIm  t.  Dick,  296, 

WATEB  BIQHTS. 
Of  riparian  owners  on  narigable  rivers,  see  Bipabzav  Biaan,  1-S. 

!•  The  right  acquired  by  an  appropriator  in  and  to  the  waters  of  anatorslstmsm 
.  is  the  right  to  nse  a  oertain  quantity  for  necessary  and  beneficial  parpoaes, 
such  as  supplying  household  needs,  and  the  carrying  on  of  some  nsefol  iiido»> 
try,  and  after  snch  want  is  supplied,  or  the  use  is  snbserred,  all  the  rest  of  the 
stream  and  all  that  returns  thereto  after  such  use  is  subject  to  appropriaticm 
and  use  by  another  for  some  beneficial  purpose.— CVv^Js  t.  Boaenum  Water 
Works  Co,,  121. 

S.  An  appropriator  of  water  may  change  the  nse  of  his  appropriation  from  one 
purpose  to  another.  But,  after  he  hss  used  the  water  suflleiently  to  answer 
the  purpose  of  his  appropriation,  he  cannot  take  the  waters  of  the  stream  i^ 
maining  which  he  could  not  use  for  the  purpose  of  his  appropriation,  and  seU 
toother  parties,  ss  to  the  inhabitants  of  a  city  for  their  use,  and  thereby,  with- 
out recompense,  deprive  subsequent  appropriators  of  their  right  to  the  use 
of  the  water.    (Meagher  y.  Bardenbrook,  11  Mont.  881,  dted.  )—l<i. 

8.  A  oOQiplaint  alleged  that  the  defendant  owned  land  on  which  it  commenced 
the  coDBtruction  of  an  irrigating  ditch  or  canal,  and  that  the  plain tUT  bought 
a  part  of  said  land  when  the  defendant  was  making  sales  thereof  **  by  repr^ 
senting  that  right  to  needed  water  through  said  canal,  for  purposes  of  irrigi^ 
tion,  inured  therewith  to  purchasers.**  According  to  further  allegations  of 
the  oomplaint,  the  plaintiff  entered  into  possession  before  the  csnal  was  conn 
plated,  and  before  any  water  therefrom  had  been  used  on  his  land;  but  it  was 
not  alleged  that  the  contract  for  sale  and  purchase  contained  any  atipolalioii 
whereby  the  defendant  agreed  to  assign  or  grant  to  the  plaintiff  any  interest 
in  the  canal  or  the  waters  thereof,  and  the  deed  executed  pursuant  to  the  ooo- 
traot  contained  no  such  grant.  Beld,  That  the  complaint  failed  to  ahow  that 
the  canal,  or  any  interest  therein,  ever  became  or  was  an  appurtenance  to  the 
land  purchased  by  the  plaintiff,  and  that  it  did  not  state  a  cause  cf  aodon  to 
enjoin  the  defendant  fh>m  interferiug  with  the  plaintiiPs  use  of  the  waters  of 
the  canal.— (7rai//ord  t.  Minneaota  A  Montana  L,  A  L  Co,,  158. 

it  An  allegation  in  the  complaint  in  the  case  at  bar  that  the  plaintiff  enjoyed  fim 
use  of  twenty  inches  of  water  Arom  such  canal  for  a  oertain  period,  when  read 
in  connection  with  other  allegations  that  the  defendant  is  end  has  been  pn^ 
prietor,  and  has  exercised  control  and  dominion  over  snoh  canal  sinoe  Ita  oon- 
struction,  does  not  constitute  a  plea  of  adverse  possession.— let 

8.  A  water  right  is  appurtenant  to  the  land  upon  which  it  is  used,  sad,  nnlma 
abandonment  is  proved,  a  transfer  of  Isnd  with  its  appurtenances  conTeya  tha 
interest  of  the  grantor  in  any  ditch  or  water  right  neoeasary  to  tlia  naa  and 
ei^oyment  of  the  land.  (TSicker  v.  Jonet,  8  Mont  285;  ^lessOaiMf  t«  f)lm% 
U  Mont.  27,  dtod.)-^asa(l|f  V,  ifwrn^  PJOMT  ifin.  ao^  814. 
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<«.  BeotfoA  I960,  fM(|»  997,  OompOed  Statntet,  Tohilve  io  fnlto  for  liie  piote6ti<m 
of  rights  acquired  to  water,  and  aaihorizing  the  joindar  of  all  paraona  aa  de- 
fendanta  who  have  diveried  the  water,  oontemplatea  equitable  aotions  only, 
in  whioh  the  eoart  nay  ietile  in  one  decree  the  prioritiea  and  rights  of  all  the 
partiea  to  the  water  or  the  qm  thereof,  andapportioa  the  damages,  and  does 
not  apply  to  an  action  at  law  for  damages  for  the  wrongful  diTcrsion  of  water, 
where  there  is  no  allegation  in  the  complaint  that  would  authorize  the  court 
to  grant  equitable  relief,  and  there  is  no  evidence  to  show  that  the  plaintifr  is 
entitled  to  such  relief,  and  a  nonauit  in  such  action  is  proper  if  the  eTidenoe 
fidls  to  show  that  the  defendanto  Jointly  sued  acted  Jointly  in  diverting  the 
water.— Jfi/ei  y.  J>u  Bey,  84a 

T.  The  Qsuf ruot  of  the  watera  of  a  stream  for  irrigation,  acquired  by  an  appro- 
priator  under  chapter  74,  division  6,  of  the  Compiled  Stetntes,  is  ii^  the  nature 
of  reel  eatete,  and  will  pass  by  an  instrument  of  conveyance  containing  apt 
terms,  but  the  grantor  can  convey  only  the  use  which  he  owns,  and  such  use 
Is  not  enlarged  or  extended  by  a  oonv^anoe  thereof.  ( WoobnoM  t.  Oairrin' 
gar,  1  Mont.  585;  Oolufmlbia  Min,  Co,  v.  EoUer,  1  Mont.  296;  Creek  v.  foae- 
man  Water  Works  Co,,  ante,  p.  121,  cited.)— ifiddte  Creek  DUoh  Co,  f.Bewy, 
668. 

8.  A  contract  transferring  righte  to  the  nae  of  water  for  irrigation  acquired  by 
appropriation  under  chapter  74,  division  5,  of  the  Oompiled  Stetntes,  althouc^ 
not  acknowledged  or  recorded,  ia  valid  and  binding  as  between  the  parties 
thereto,  and  is  effectual  to  convey  the  usufruct  of  the  water  aa  then  owned  by 
the  grantor  in  such  contract.  ( Taylor  v.  Hotter,  1  Mont.  688;  BeUt  v.  Meagher, 
8  Mont  75;  MoAdmo  v.  Biaok,  4  Mont.  485,  dted;  Barldey  v.  Tieleke,  2  Mont. 
68,  reviewed.)— Jd. 

9.  An  appropriator  of  the  use  of  the  water  of  a  atream,  subsequent  to  the  con- 
veyance of  the  same  use  by  a  previoua  owner,  is  not  a  "purchaser"  within 
the  meaning  of  the  stetute  (Comp.  Btete.,  div.  6,  $  260),  which  provides  that 
an  unrecorded  conveyance  of  real  eatete  "shall  be  deemed  void  aa  againat 
any  subsequent  purchaser  in  good  faith  and  for  a  valuable  consideration  of  the 
same  real  estete,  or  any  portion  thereof,  where  his  own  conveyance  shall  be 
first  duly  recorded."— iii. 

10.  Abandonment  ii  a  matter  of  intention,  and  there  is  no  such  thing  ss  an  aban- 
donment to  particular  persons,  or  for  a  consideration.  A  conveyance  hj  aa 
instrument  in  writing  sufficient  for  the  purpose  of  the  usufiruct  of  water  for 
a  valuable  consideration  is  clearly  not  an  abandonment.  (Atchison  v.  Pel- 
erson,  1  Mont.  461;  MoCauley  v.  MoKeig,  8  Mont.  888;  Tucker  v.  Jones,  8 
Mont.  226,  dted.)— /((. 

11.  In  the  case  at  bar  the  appropriators  of  the  use  of  water  from  the  lower  part  of 
a  stream  entered  into  and  executed  a  certein  contract  in  writing,  whereby  they 
did  "  give  and  grant"  to  an  association  of  upper  appropriatora  on  the  stream 
the  usufruct  of  waters,  as  appropriated  and  owned  by  the  grantors  at  the  time 
of  the  grant,  in  consideration  of  the  promiM  of  said  association  to  furnish  the 
use  of  a  quantity  of  water  to  this  stream,  equal  to  that  granted  by  the  lower 
proprietors,  by^meana  of  a  supply  ditoh  from  another  stream.  The  considera- 
tion was  delivered,  in  that  tiie  supply  ditoh  was  completed  aa  agreed.  The 
oontraot  was  neither  acknowledged  nor  recorded.  Eeld,  a  valid  conveyance  of 
the  usufruct  of  the  water.— Jd. 

11,  The  action  was  brought  by  the  Middle  Greek  Ditoh  Oompany,  successors  to  the 
Upper  Middle  Greek  Ditoh  Gompany,  for  the  purpose  of  determining  the  righte 
of  iteelf  and  of  the  defendante  in  and  to  the  use  of  the  waters  of  said  stream, 
and  on  the  trial  the  oourt  granted  the  motion  of  the  defendante  to  strike  out 
all  evidenoe  Introduced  by  the  plaintiff  tending  to  prove  any  of  the  water  righte 
€f  the  lower  appropriatora  who  Joined  in  the  ooDtvyanoa  of  those  righto  to  tlia 
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UppvloadlBaNekBUehOoniptBy.  ibUL  IM  ttt  oolHtatfiMhei^ 

WILLa 
Befinlt  in  ooiitatt»  im  Jh»Mma,  % 

L  It  If  no  groimd  to  ftttaok  »  will,  otherwise  Tilid,  became  tt  eonfthis  ontToU 
item,  eeeilj  eepenble  from  ihe  rei t  of  the  wiJL  And  a  leiidaaiy  legatee  «h» 
ol4«ots  to  saoh  Toid  item  or  beqneet,  and  limply  aaka  theeoort  to  hold  that  it 
if  Toid,  aa  the  law  deolaiet  it  ahall  be,  doea  not  therein  preolnde  himaelf  from 
elaiming  nnder  the  wilL^/n  re  8chimidt$  EUate,  117. 

IL  Under  aeotion  6,  page  64,  Beaalona  Acta  of  1876,  providing  that  every  deviae  of 
landa,  or  any  eatate  therein,  l^  will,  ahall  be  a  bar  to  the  widow*a  dtim  of 
dower,  nnleaa  otherwiae  ttxjpnn&A  in  the  wiU,  the  widow,  by  aocepting  the  pro> 
tiaiona  made  for  her  by  the  will  of  her  deceaaed  hnabend,  fa  eatopped  tod 
barred  fhmi  claiming  dower  in  teal  eatate  of  which  he  waa  aeiaed  of  an  eitati 
cf  inheritance  during  oovertnrei  and  which  he  conveyed  witboat  bar  Joialog 
him  ia  the  conTayaaoe  thereof .—Ajlpaldlii^  r.  Emtl^fiM,  M. 

WITNE88E8. 

Oredibllity  of,  aee  Etidbigb,  1. 

Hamea  of,  indorsement  on  information,  aee  OsamiAL  Xiiw,  L 
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